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Rvited States Bistrict Court 
For the. District of Columbia 


Joun CunyixcHaM, Tuogas!C. Maxstsg, Fraxk 
Kexweby, ANpREw Boccia, Georce BEcKER, 
Joseru Mofnoy, Joax McManus, Haroip Wut, 
Sreve Mmoxe, JossMcGirxx, Epwarp Mc- 
FarLanp, Joun Otsen andHosarT jraLe, 

Plaintiffs, 
against 

Joux F. Encuisn, individually and as General 
Secretary-Treasurer of INTERNATIONAL Brotu- 
eRHOOD OF TeEaMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN ANp HELPERS OF AMERICA, AFL-CIO, 
Dave Beex, 5 ae J. Murexy, Joun J. Con- 
ux, Swney L. Baenxay, JOHN T. O’Brien, 
Frank Brewster, Wmuam A. Lez, JoserH 
Divixy, James R. Horta, Exxaz Moxy, Harry 
Tevis and INTERNATIONAL BROTHERHOOD OF TEAM- 
sTERS, CHAUFFEURS, WAREHOUSEMEN AND Hep- 
ers or America, AFL-CIO, 

Defendants. 
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This complaint alleges class actions (a) in conspiracy among union 
officers and their agents to deprive members of rights and property 
under the Union Constitution and (b) in contract for violation of Union 
Constitution by officers and their agents; it prays for relief enjoining 
defendants and their agents from further violation of the Union Con- 
stitution and it seeks appointment of a master in equity to conduct fair 
union elections as the Union Constitution requires. 


Plaintiffs, complaining of defendants herein by Dodd, Kaplan & 
Schmidt, their attorneys, allege: 


For a Fmsr Separate anp Distincr CLam 08 
Cause or Action 


1. This Court has jurisdiction over this claim or cause of action 
under Section 1332 of Title 28 of the United States Code entitled 
“Judiciary and Judicial Procedure’? and under Section 301 (c), (d) 
and (e), Title III of the National Labor Relations Act, as amended, 
and under Rule 17(b) of the Federal Rules of Civil Procedure. 


2. All plaintiffs herein reside in and are citizens of the State of 
New York. 


3. The General (or principal) Office and principal place of busi- 
ness of defendant, International Brotherhood of Teamsters, Chanffeurs, 
Warchousemen and Helpers of America, is 25 Louisiana Avenue, 
N. W., Washington 1, D. C.; and all of defendants have offices at that 
address and carry on their business at that address regularly or from 
time to time to a significant and substantial extent; and defendants and 
agents of defendant, International Brotherhood of Teamsters, Chauf- 
fours, Warchousemen and Helpers of America (hereinafter called 
International Organization), are engaged in representing and acting 


for employee members of the International Organization within the 
District of Columbia. 


4, All the personal defendants herein reside in and are citizens 
of States other than the State of New York or they reside in the Dis- 
trict of Columbia and are citizens of the United States. 


5. The matter in controversy, as hereinafter explained, far ex- 
ceeds the sum or value of Three Thousand ($3,000.00) Dollars, jexclu- 
<r interest and costs. 


6. Plaintiff, John Cunningham, resides in the County of Queens, 
City and State of New York, and is a citizen of that State. He is a 
member in good standing of Milk Wagon Drivers and Deliver: Em- 
ployees Local 584, which is a local union and ‘‘subordinate body”’ of 
defendant, International Organization. 


7. Plaintiff, Thomas C. Manning, resides in the County of The 
Bronx, City and State of New York, and is a citizen of that State. He 
is a member in good standing of the aforesaid Local 584. 


8. Plaintiff, Frank Kennedy, resides in the County of The Bronx, 
City and State of New York, and is a citizen of that State. He isa 
member in good standing of the aforesaid Local 584. 


9. Plaintiff, Andrew Boggia, resides in the County of Gusset: 
City and State of New York, and is a citizen of that State. He is a 
member in good standing of Building Material Teamsters aie! 282, 
which is a local union and ‘‘subordinate body”? of the International 
Organization. 

10. Plaintiff, George Becker, resides in the County of | Kings, 
City and State of New York, and is a citizen of that State. He is a 
member in good standing of the aforesaid Local 282. 


11. Plaintiff, John McGlynn, resides in the County of Kings, City 
and State of New York, and is a citizen of that State. He is a member 
in good standing of the aforesaid Local 282. 


12. Plaintiff, Edward McFarland, resides in the County of Queens, 
City and State of New York, and is a citizen of that State. He is a 
member in good standing of the aforesaid Local 282. 


13. Plaintiff, Joseph Molloy, resides in the County of The Bronx, 
City and State of New York, and is a citizen of that State. He is a 
member in good standing of Express Drivers, Chauffeurs and Helpers 
Local 808, which is a local union and ‘‘subordinate body’? of defendant, 
International Organization. 


14. Plaintiff, John McManus, resides in the County of Queens, 
City and State of New York and is a citizen of that State. |He is a 
member in good standing of the aforesaid Local 808. 

15. Plaintiff, Harold Will, resides in the County of Queens, City 
and State of New York and is a citizen of that State. He is a member 
in good standing of the aforesaid Local 808. 


16. Plaintiff, Steve Milone, resides in the County of New York, 
City and State of New York, and is a citizen of that State. | He is a 
member in good standing of the aforesaid Local 808. 


17. Plaintiff, John Olsen, resides in the County of Kings, City 
and State of New York, and is a citizen of that State. He is a mem- 
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ber in good standing of. Merchandise Drivers Local 641, which is a * 
local union and ‘“‘subordinate body’? of defendant, International 
Organization. 

4B. Plaintiff, Hobart Gale, resides in the County of Sullivan, 
State of New York, and is a citizen of that State. He is a member in 
good standing of Dairy Transportation Drivers, Helpers and Team- 
sters Employees, Northern New York and Surrounding Areas, Local 
770, which is a local union and ‘‘subordinate body’’ of defendant, In- 
ternational Organization. 


19. Plaintiffs bring this action for themselves and for all other 
members (so numerous as to make it impracticable to bring them all 
‘before the Court) of the International Organization and its ‘‘subordi- 
nate bodies” similarly situated; and there are common questions of 
law and of fact affecting their several rights; and a common relief is 
sought herein ; and the object of the action is the adjudication of claims 
which do or may affect spect ic property as hereinafter specified also 
involved in this action; an class action is authorized by Rule 23 
of the Federal Bules of Civil Procedure. 


20. Defendant, International Organization, is an unincorporated 
Association and a labor union within the meaning of state and federal 
laws. It comprises 891 local unions and many other “subordinate 
bodies”? including Conferences and Joint Councils throughout the 
United States and Canada, all with a membership in excess of 1,500,000 


workers. 


21. At all of the times hereinafter mentioned, defendant, Dave 
Beck, was and still is General President and a member of the General 
Executive Board of! the International Organization. He resides in the 
State of Washington and is a citizen of that State. 


22. At all of the times hereinafter mentioned, defendant, John F. 
English, was and still is General Secretary-Treasurer and a member 
of the General Executive Board of the International Organization. 
He resides in the District of Columbia and is a citizen of the United 
States. 


93. At all of the times hereinafter mentioned, defendant, Daniel 
J. Murphy, was and still is First Vice-President and a member of the 
General Executive Board of the International Organization. He resides 
in and is a citizen of the State of Missouri. 


24. At all of the times hereinafter mentioned, defendant, John J. 
Conlin, was and still is Second Vice-President of the International Or- 
ganization and a member of the General Executive Board thereof. He 
resides in and is a citizen of the State of New Jersey. 


25. At all of the times hereinafter mentioned, defendant, Sidney 
L. Brennan, was and still is Third Vice-President of the International 
Organization and a member of the General Executive Board thereof. 
He resides in and is a citizen of the State of Minnesota. 


26. At all of the times hereinafter mentioned, defendant, John T. 
O’Brien, was and still is Fourth Vice-President of the International 
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Organization and a member of its General Executive Board. He pecidies 
in and is a citizen of the State of Illinois. 


27. At all of the times hereinafter mentioned, defendant, Frank 
Brewster, was and still is Fifth Vice-President of the Inte: tional 
Organization and a member of its General Executive Board. He re- 
sides in and is a citizen of the State of Washington. 


28, At all of the times hereinafter mentioned, defendant, William 
A. Lee, was and still is Seventh Vice-President of the International 
Organization and a member of its General Executive Board. He rons 
in and is a citizen of the State of Illinois. 


29. At all of the times hereinafter mentioned, defendant, Joseph 
Diviny, was and still is the Eighth Vice-President of the International 
Organization and a member of its General Executive Board. He resides 
in and is a citizen of the State of California. 


30. At all of the times hereinafter mentioned, defendant, | James 
R. Hoffa, was and still is a Ninth Vice-President of the International 
Organization and a member of its General Executive Board. He resides 
in and is a citizen of the State of Michigan. 


_ $1. At all of the times hereinafter mentioned, defendant, Einar 
Mohn, was and still is Tenth Vice-President of the International Or- 
ganization and a member of its General Executive Board. He resides 
in the District of Columbia and is a citizen of the United States. 


32. At all of the times hereinafter mentioned, defendant,! Harry 
Tevis, was and still is Eleventh Vice-President of the International 
Organization and a member of its General Executive Board. He resides 
in and is a citizen of the State-of Pennsylvania. 


33. At all of the times hereinafter mentioned, one Thomas J. 
Hickey was and still is Sixth Vice-President of the International Or- 
ganization and a member of its General Executive Board. 


34. At all of the times hereinafter mentioned, defendant, Interna- 
tional Organization, had, and purports to act under, a Constitution 
which, in law, constitutes a contract obligating the members and officers, 
the joint councils and local unions thereof, as well as plaintiffs and 
defendants in this action. A copy of said Constitution is hereto annexed 
and marked Ezhibit A to form part of this complaint. Under said 
Constitution, plaintiffs and all other members of the International 
Organization are granted certain rights, among which is the right 
(which cannot be exercised because of the conduct of defendants as 
hereinafter alleged) to a remedy for the intolerable situation and law- 
less or irresponsible conduct hereinafter described; and said Constitu- 
tion imposes certain duties upon defendants with respect to their ad- 
ministration of the business and affairs of the International Organiza- 
tion; which duties defendants, as hereinafter appears, se eo or 
failed to perform. 


35. Defendant, International Organization, and its members are 
parties to the AFL-CIO Constitution, which also constitutes,|in law, 
a contract obligation upon defendants and.a source of rights (violated, 
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as hereinafter appears) of plaintiffs; but such rights are unimple- 
mented with effective procedures or remedies for their enforcement. 
A copy of said AFL-CIO Constitution is hereto annexed, marked 
Exhibit B, to form part of this complaint. 


36. Purporting to act as members of the General Executive Board 
of the International Organization, defendants have fixed Miami, 
Florida, as the place and the period from September 29th to October 

’ 5th, 1957, as the time for a National Convention of the International 
Organization over which defendant Beck will preside; and purporting 
to act under the Constitution of the International Organization, de- 
fendants have arranged that at said National Convention an election 
of officers of the International Organization, including the General 
President of said International Organization, shall take place. 


37. With respect to the election of delegates and alternates to 
gaid Convention, the Constitution of the International Organization, 
Section 5 thereof, provides in part as follows: 


‘‘ AN] delegates to the international convention shall be selected 
by vote at a regular meeting of the local union, or such delegates 
may be appointed by the Executive Board of the local union if 
so authorized by'a vote of the local union membership at a regular 
meeting. @@@)) 


38. According to the ‘Roster of Local Unions with Addresses of 
Secretaries’ published by the International Organization during the 
incumbency of defendants, there are at present affiliated with said 
International Organization some 891 local unions. 


——— 


of defe: 


on 0: e 
fation (herein sometimes called the TBT Canstitn 
have not been appointed or selected purs t to votes of mem! 


at regular | meotings as required b-sxid Cansbintion, note S200 
by any vote at any meeting of the local unions involved, 


40, Anticipating said Convention and election, defendants and 
those in concert with them have become active participants in or have, 
in violation of the IBT Constitation, furthered or tolerated a common 

. effort or conspiracy to rig or improperly influence the said Convention 
election and to prearrange its outcome by fraud, deception or strate- 
gem, as well as by intimidation, coercion or threats and by other irregu- 
: larity as hereinafter set forth; for the ultimate purpose of controlling 
: or influencing the International Organization for their own selfish, 
unconstitutional, iNegal objectives; for the purpose (among others) of 
‘electing defendant, James RB. Hoffa, as General President of the Inter- 
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national Organization; for the further purpose (among others) ~ upto oi 


electing defendant, Dave as General President Emeritus,) wi 
lifetime tenure and-wi with ith salary equal to_t the salary presently ST to Li 

him and-for the purpose of controlling for their own ends the Inter = eet; Late Sor 
national Organization’s vast treasury. 


41. As part of the aforesaid conspiracy or common effort, de- 
fendants, or some of them, and those in concert with them, in violation 
of the IBT Constitution, have, | or their own selfish purposes and. ses and =~ 
perpetuate and increase wer,\ controll ectien ot 

legates to said Convention by divers means, as areination dese ped 
and, in part, defendants have executed their p) 
teeship proceedings against locals intractable to their designs anand 
they disfranchised because said locals could not be controlled by 
defendants for their own purposes or by unduly instituting or con- 
tinuing trusteeships with respect to unions which defendants ald 
not control or influence to their purposes—all in violation of the IBT 
Constitution. 


42. Defendants, or most of them, and those in concert with) them 
have perpetuated themselves in office over long periods of time by their 
control over delegates to national conventions in violation of the IBT 
Constitution; and they propose by their said conspiracy or common 
effort further to perpetuate themselves in office by rigging the election 
at the aforesaid Convention. 


43. Defendants and those in concert with them have planned and 
perpetrated or. have tolerated, within the International Organization 
and within its ‘‘subordinate bodies’”’, many and serious violations of 
law and of the IBT Constitution and many flagrant irregularities 
which are also violations of the AFL-CIO Constitution and of the 
AFL-CIO Codes of Ethical Practices, to wit: 


(1) By reason of the misfeasance, malfeasance and nonfeasance 
of defendants and those in concert with them, the membership of hun- 
dreds of locals and ‘‘subordinate bodies’? affiliated. with the Interna- 
tional Organization have not enjoyed democratic procedures pr in- 
dustrial democracy~such as the-IBT Constitution and the 

ituti i they were submitted to the do 


and persons of other ill repute, who pe 2 ecti 
Within oui ore the funds of seid locals without 
‘Secountings and without even the rudiments of any 


ing system ; and Who 0’ are Pt athatshtie TR Contato 
as well as sound tra 


(2) 1 By reason of the misfeasance, malfeasance and nonfeasance of 
defendants and those in concert with them, trusteeships, whether origi- 
nally instituted properly or not, were established or continued for the 
purpose of controlling the locals and funds under trusteeship and of 
dominating the delegates who would attend international conventions 
from such locals with the result and intention of disfranchisi e 

more than one oreover, defendants or 
“those in concert with them select delegates from or for trusteed local 
—— ee 
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‘onstifution, having selected perpetuate their own 
iy 


office and power. or, erample, datendent Hots ny ee ene 
Tocal unions and some 45,000 members_of_ é Organi- 
zation by such trusteeships; and all such members are thas,in_viola- 
tion of the IBT Constitution, effectively disfranchised and submitted 


ee 

(3) By reason of the misfeasance, malfeasance and nonfeasance 
of defendants and those in concert with them, officers of many local 
unions and defendants have frequently and notoriously associated and 
consorted with gangsters, racketeers, extortioners and persons of 
other ill repute to whom deféndants yielded or sold charters and who 
brought upon said locals and the International Organization public 
odium. Thus, defendants and other union officers in concert with them 
failed to represent in proper fashion the members of said International 
Organization whose dues and assessments made possible the function- 
ing of said Organization and the payment of large salaries and ex- 
penses (often not accounted for) to defendants. 


(4) By reason of the misfeasance, malfeasance and nonfeasance of 
defendants and those in concert with them, defendants failed or re- 
fused to revoke the membership of officers and members of local unions 
and of the International Organization and of its ‘subordinate bodies’?’ 


when such officers and members were, ~found guilty of ime; all in fla- 
grant violation of Section 13, Article XVIII pf the tional Or- 
ganization’s Constitution. | Late) | 
TD, ! - 

(5) By misfeasance, malfeasance or nonfeasance, defendants 


failed or refused to enforce and apply in good faith the objects of the 
IBT Constitution. 


(6) By misfeasance, malfeasance or nonfeasance, defendants 

! nr failed or refused to entoree-or-coliply with Section %, Articte Il of 
said ipT $T Constitution with respect to the eligibility of candidates for 

: ie (7) By misfeasance, malfeasance or nonfeasance, defendants and 


those in concert with them failed or refused to respect the jurisdiction 
at lagitiate loca mainte withthe International Organiza 
tion in order to consclidate their own power or to play favorites with 
those who aided or abetted defendants in their unconstitutional plans 
ror wishes. 


F (8) By misfeasance, malfeasance or nonfeasance, defendants failed 

/ or refused to act on charges, petitions and complaints presented to 

them pursuant to the IBT Constitution even where such formal docu- 

menis called attention to widespread and serious violation of the IBT 

: Constitution by members, officers, joint councils and local uniens af- 
[, filated with the International Organization. 


(9) By reason of the misfeasance, malfeasance and nonfeasance 
of defendants and 'those in concert with them, defendant, Dave Beck, 
as part of the aforesaid common effort or conspiracy, failed or refused 
to exercise his administrative and judicial powers honestly and in 
good faith to prevent-or to remedy violations of the IBT Constitution 

t even when such violations deprived members and ‘‘subordinate bodies” 
\ affiliated with the International Organization of important rights under 
said Constitution or under law. 


(10) By misfeasance, malfeasance or nonfeasance, defendants 
failed or refused, as did those in concert with them, to conduct just and 
honest trials-or to process charges against members, locals, | joint 
councils and officers pursuant to Section 6 of Article XVIII of the 
International Organization’s Constitution; thus consolidating defend- 
ants’ power over irresponsible officers spared in this way from trial. 

(11) By misfeasance, malfeasance or nonfeasance, defendants and 
those in concert with them organized or participated in the organiza- 
tion or permitted the organization, in violation of the IBT Constitution - 
and of the rights of members and “subordinate bodies’’, of certain==z 
fraudulent locals for the purpose of rigging the election conducted by 


‘Joint Council 16 on February I 6, and for the purpose of con- 
solidating defendants” power and_of depriving members and **sub-. 
ordinate bodies” of their rights to honest elections and to representation 
of their own choice—said fraudulent locals being locals numbered 258, 
269, 284, 295, 362, 631 and 275. 
(12) By misfeasance, malfeasance or nonfeasance, defendants and 
those in league with them planned and prearranged or tolerated the 


prearrangement of the. tion of defendant, James R. Hoffa, as ; Gen- 
eral President and the election of defendant, Dave Beck, as Gen 


President Emeritus, said concert having been planned and determined 
in part at least im sécret eonclave attended by all or most of defendants 
and persons in concert with them within the last two months. 
(13) By misfeasance, malfeasance or nonfeasance, defendants and 
those in concert with them have approved or permitted dictatorial 
officers of local unions affiliated with the International O ization ; 
officers convicted of serious crime involving their eats as 
such officers (for example, the case of Local 445 and its two princi 
officers, Stickles and Massiello, who had been convicted and sentenced 
to Leavenworth for a term of five years for conspiracy to extort 000 
from eight employers) ; officers who refuse to permit elections; pfficers Vv 
who raid union (csasuies; oars Min luee enbercipe Shasta 
accountings ; officers who keep no int 3 offi- 
cers who, acting with divided loyalties, engage in private business 
ventures with union funds; officers sho withdraw from union treasar- 
Violate the IBT Constitution and the AFL-CIO Constitution in serious 
: matters. — eee . —_— eo 
(14) By misfeasance, malfeasancg, or nonfeasance, ried) har 


particularly defendants Beck, Brennan and Brewster] have 
themselves ysed_union funds in violation of law, common honeSty, the 
IBT Constitution and the AFL-CIO Constitution for their own private 
gain and used their position as union officials for selfish purposes, all 
to consolidate their own power and influence. 


(15) By misfeasance, malfeasance or nonfeasance, defendants 


and those in concert with them_yisi eprisals upon members or offi- 
cers of ‘‘subordinate bodies’’ when rs or officers stood in 
the way of purposes or plans of defendants or those in concert with 
them. 


(16) To consolidate their power and influence, defendants pr some 
of them with the connivance of others made compacts or deals with 
racketeers and racketeer-controlled unions or non-existent or conve- 
niently contrived organizations labelled “unions”’ to the detriment of 
the membership of the International Organization and in violation of 
the purposes and provisions of its Constitution. 
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(17) By misfeasance, malfeasance or nonfeasance, defendants 

XS or some of them or those in concert with them concluded “‘sweetheart”” 

contracts with favorite loyers or they tolerated or connived at 

pt arrangements with employers or they refused to apply, 1m- 

partially and honestly, labor union contracts, objectives and methods 

to business operations conducted by defendants or by some of them or 

by their friends because their own personal gain or the gain of mem- 

bers of their families or friends closely associated with them were 
involved. 


(18) Defendants or some of them with the connivance of the others, 
in violation of the International Organization’s Constitution, and for 
the consolidation of ‘their own power or influence, gonctodied beck dner. 
agreements with labor union of ill-repute such as the and the 

NUnttex Automobile Workers, AFL. 


(19) In violation of the IBT Constitution, defendants or some of 
them with the connivance of the others used or permitted tactics of 
threats, coercion and other lawlessness for the accomplishment of the 

arposes of defendants and of those in concert with them. 


(20) Because of the misfeasance, malfeasance and nonfeasance 
of defendants, there were frequent borrowings of substantial sums of 
money from employers or from persons representing employers or 
identified in interest with employers in cases where these very em- 
ployers are required to or do bargain collectively with the same union 
officials (including defendants. especially Hoffa, Beck, Brewster and 

’ Brennan) who borrow the money. 


(21) In case where the International Organization or its ‘‘sub- 
ordinate bodies”? sponsored or promoted real estete developments al- 
legedly for the benefit of rank-and-file membership or for some other 
alleged union purpose, there were, because of defendants’ misfeasance, 
malfeasance or nonfeasance, frequent and substantial borrowings of 
money by union officials (including defendants, especially Hoffa, Brew- 
ster, Beck and Brennan) from real estate promoters or agents as to 
whom the said union-official borrowers are, in effect, principals. 


(22) Defendants and officials in concert with them used their offi- 
cial position and the fact that large sums of union monies were on 
deposit with particular banks for the purpose of influencing those 
banks to lend money to friends of defendants or to union leaders or 
to persons in concert with them or for some other selfish purpose which 
violates the IBT Constitution and the AFL-CIO Constitution. 


(23) Acquisition by union officials (including defendants, espe- 
cially Hoffa, Beck, Brewster and Brennan) by means of union funds 
or on the basis of union position or options to buy real or personal prop- 
erty or interest in developments or ventures, the success of which de- 
pended upon purchases by rank-and-file members or by persons subject 
to the control and domination of those thus acquiring the option. 


(24) Acceptance of kick-backs, Ri ios earn or in other 
ways; from accountants, auditors and othe¥s doing business with unions 
who derive income from the International Organization or its ‘‘subordi- 


nate bodies’’, where the diseretion to pay or finance such income out of 
union funds rests with the very union officials receiving such kick- 
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backs, all of which occurred because of defendants’ misfeasance, mal- 
feasance or nonfeasance. 


(25) Substantial personal borrowings of money by union officials 
(including defendants, especially Hoffa, Beck, Brewster and Brennan) 
from accountants, auditors and others doing business with ‘‘subordi- 
nate bodies” where the union officials who borrow such monies control 
the hiring or tenure of such accountants, auditors or others, as a/result 
of defendants’ misfeasance, malfeasance or nonfeasance. 


Fe officials (including defendants, especially Hoffa, Beck, Brewster and 
Ry Brennan) without security, without interest and without the knowl- 
eo edge of the membership, but with the encouragement, participation, or 


hi Vu . (26) Borrowing of union monies from union treasuries by| union 


toleration of the misfeasant, malfeasant or non-feasant defendants. 


f (27) Borrowings of substantial sums of money by union officials 
(including defendants, especially Hoffa, Beck, Brewster and Brennan) 
from business agents of the International Organization or its| ‘‘sub- 
ordinate bodies’? where the job tenure of said business agents depend 
upon the good will of the borrower, with the encouragement, partici- 
pation, or toleration of the misfeasant, malfeasant, or nonf t de- 
fendants. ° | 


(28) The lending of substantial sums of union money by defend- 

ants or those in concert with them or those tolerated by them for race 

ai track operations or for gifts to friends or associates or for the pur- 
chase of assets from notorious gangsters or mobsters, with the result 

or intention of consolidating defendants’ power or influence. 


(29) Creation by defendants, or by those in concert with them, of 
corporations or other business entities or devices using in connection 
with them union funds ‘borrowed’? or embezzled to finance the per- 


sonal aggrandizement of those who, as officials of the International Or- 
ganization or its “subordinate bodies”, control such union fun mation of Ts “subordinate bodies”, control such unvon funds. 


(30) Donation of union dues money and union funds by ars 

id ants or some of them or by those in concert with them, or by union offi- 

| Sen Ee eee a oat jeaie-oe eo gm-but with the knowledge of some of all of 
bys the defendants, to promote election campaigns within Ls 

n a 6rdinaté bodies” of the International Organization for the purpose 

Po Q “Of building the personal power and strength of defendants or those in 

i 


concert with them and for the purpose of putting in union office persons 
friendly to defendants or congenial to their grab for power. 


(31) The lending of monies or the donation of monies; to em- 
ployers or employers’ groups in return for various favors from such 
employers or employers’ groups, thus creating or indulging serious 
conflict of interest. 

(32) Borrowings by defendants or by those in concert with them 
from persons, firms or corporations whose primary interests or asso- 
ciations are with employing truckers, with the result or intention of 
consolidating defendants’ power or influence. 


N. (33) Use of union funds in accordance with the unfettered discre- 

ye tion and pursuant to the calculated domination of defendants and those 

\p in concert with them for the purpose of assuring their own reelection 
nv and their perpetuation in power as labor union officials. 
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(34) Use by defendants or those in concert with them of their high 
union office for lending, borrowing or advancing money to defendants 
or to friends or associates of defendants for the consolidation of the 
power or influence of the misfeasant, malfeasant or nonfeasant defend- 
ants or some of them. 


(35) Employment of friendly labor consultants who advise man- 
agements and participation in their fees where such employment re- 
sults in ‘‘favored nation’? treatment; or acquisition of other income 
or emoluments as a direct or indirect result of the use of such friendly 
labor consultants. 


(36) Frequent use of dummies for the purpose of masking finan- 
cial transactions involving union funds or irresponsible union stew- 
ardship in which defendants or those associated with them are in- 
terested. 


(37) Use of high union office by defendants or those associated 
with them or use of union funds for business transactions which ex- 
emplify conflicts of interest, violation of fiduciary relationships and 
irresponsible stewardship of union affairs or funds. 


(38) Use of union influence and power by defendants or those as- 
sociated with them for the purpose of skyrocketing or parlaying small 
original investments into large net profits for the personal enrichment 
of defendants, their relatives, friends or associates. 


(39) Participation by{ defendants and those associated with them 
in various ‘business dealings ized by conflict of interest be- 
tween sound trade union objectives and the ambition of defendants 
and those associated with them for power or money to the serious 
neglect of union interest and affairs. 


(40) Use of union position, influence and power by defendants 

and those in concert with them with insurance companies or brokers 

- receiving large premiums from unions under their control in order to 

obtain special favors for themselves or their friends from such insur- 
ance companies. 


(41) Acquisition of stock interests or stock ownerships where such 

_ acquisition or the continuance of possession of such stock by defend- 

ts or those associated with them raises or implies conflicts of in- 

terest between defendants and those associated with them in their 

personal capacity and defendants and those associated with them as 
union officials. 


(42) Appointment by defendants or by those associated with them 


of criminals to positions of authority_within the International i- 
zation or its “‘subordinate bodies”’ or the toleration of such criminals 


Bi fice-without protest or challenge under the IBT 
for the consolidation of defendants” power or mluenee: 

(43) Fraudulent use of the device of trusteeship under the IBT 
Constitution for the purpose of the aggrandizement of defendants or 
those associated with them and for the purpose of perpetuating them 
in power. 

(44) The perpetration or toleration without protest of many in- 


tra-union abuses in the exercise by defendants of dictatorial and irre- 
sponsible power in violation of the IBT Constitution. 


ahi 


44. The sections of the IBT Constitution which have been fla- 
grantly violated by the abuses and practices hereinabove set forth are i 
the following: 


(1) Article I, section 2, which defines the objects of the Interna- ae 3 
tional Organization, objects which have been substantially nullified or ’ 
obstructed by defendants or those in concert with them. 


(2) Article I, section 1, which deals with International Organiza- 
tion’s jurisdiction, and to which defendants and those in concert with 
them have paid no attention in egregious cases. 


(3) Article IT, Section 2, which requires that members shall be 
persons of good moral character and shall be persons who are |either 
citizens of the United States or persons who have declared their in- 
tention to become citizens. Some of the persons tolerated in power by 
defendants are not citizens and man of them are not persons 0; good 
moral character. / prf.z 04 £ vi 

(4) Article II, section 4, which prescribes rules for eligibility for : 
election to any office of a local union or of the International Organi- 
zation. In instances where it served the ulterior purposes of defend- 
ants and those in concert with them, these rules of eligibility haye bee 
callously disregarded. | 


(5) Article III, section 5, which prescribes the election of dele- 
gates and alternates. Defendants have violated or tolerated the vio- 
lation of this section, as aforesaid; a lar, 

i ied their rights to send delegates 


a 
Organi 


gonisation 2 Cone in i. ‘ger number of delegates 
have not been properly elect lected, or appointed by properly authorized 
tes 


executive boards; and the basis Tor representation and ihe xa 
for representation under the IBT Constitution | have been disregarded. 

(6) Article III, section 6, which prescribes the credentials entit- 
yp ling delegates to seating in the Convention. For the reasons|herein- Wee 
above set forth, many delegates with improper or false_credentials 
have been named as such b ‘subordinate bodies”’ and threaten, unless 
enjoined by this Court, to vote upon the basis of su e Ss at 

the national election. LE ae See 


(7) Article III, section 7, which provides for the appointment by 
the General President of a Committee on Credentials. Since the Gen- 
eral President is a member of the conspiracy or common effort afore- 
said, his and his appointees’ administration of this section at the next 
Convention promises to be a mere device for the advancement of the 
aforesaid conspiracy or common effort. 


(8) Article IV, section 2, concerns the election of officers and 
delegates and, among other things, requires that all nominations for 
International offices shall be made in open convention. Actually, the 
nominations for the forthcoming Miami Convention have | already 
been made by defendants and others as part of the conspiracy or com- 
mon effort aforesaid. } 


(9) Article V, section 1, limits the salary of the General President 
to $50,000 a year; but he has improperly appropriated far more than 
$50,000 a year in the course of his incumbency as General President. 
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(10) Article V, section 2, requires honest and reasonable disburse- 
ments for travel, a prescription which has been violated seriously by 
defendants and their friends. 


(11) Article VI, 'section 1(b), requires that the General President 
shall conduct the affairs of the International Organization ‘‘in accord- 
ance with the Constitution’’, which he has utterly failed to do. 


(12) Article VI,'section 1(c), requires that the General President 
shall devote his entire time to the service of the International Brother- 
hood. In fact, defendant Beck has devoted substantial portions of 
his time to private business ventures and to dishonest and unlawful 
ventures, conspiracies or common efforts for his own personal 
aggrandizement and ‘power or wealth or both, using for this purpose 
his prestige as General President. 


(13) Article VI, section 1(h), requires referendum votes of the 
membership of local unions in respect to questions or situations where 
the vote of the membership is required under the Constitution or under 
the Constitution and By-Laws of the local union involved. Actually, 
defendant Beck, as General President, and the other defendants have 
failed to discharge ‘this duty or have tolerated the dishonest and 
fraudulent discharge of this duty where it served their purposes to 
do 80. 


(14) Article VI, section 2, vests certain judicial powers in the 
General President. In fact, defendant Beck, as General President, 
has dishonestly and discriminatorily discharged these powers in 
important respects for the purpose of perpetuating himself and those 
in concert with him in power; and he has been guilty of serious 
misfeasance, malfeasance and nonfeasance with respect to such 
judicial powers. 

(15) Article VI, section 4, requires the General President to 
determine whether existing strikes are subject to strike benefits as 
provided by the Constitution. The General President has used this 
power only for the purpose of strengthening those in concert with him 
and those who have aided him in the conspiracy or common effort 
aforesaid and to badger, harass or discourage those who were 
unsympathetic with his objectives of perpetuation in power and 
personal self-aggrandizement. 


(16) Article VI, section 6, defmes the power of the General 
President to appoint trustees and imposes the duties and obligations 
of locals under trusteeship; whereas the General President and the 
other defendants, in violation of this section of the Constitution, have 
used trusteeships to disfranchise members and ‘‘subordinate bodies’’ 
and to perpetuate themselves and those in concert with them in power 
and for the purposes of their own aggrandizement in wealth or power. 


(17) Article VII, section 3, concerns the issuance of charters and 
the charter contract. Defendants have made or tolerated use of 
charters in violation of the IBT Constitution for the purposes of 
advancing the conspiracy or common effort aforesaid. 


(18) Article VII, section 4, concerns financial reports. Defend- 
ants have participated in the preparation of dishonest reports or have 
tolerated the issuance of dishonest reports and in violation of their 
duties as officials of the International Organization. 
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(19) Article VII, section 6, concerns the finances of the Inter- 
national Organization. Defendants have, by dishonest or irresponsible 
handling of such finances, treated such finances as their own personal 
property. 

(20) Article IX concerns the duties and powers of the General 
Executive Board. Said Board and defendants who control it were 
guilty of serious acts of misfeasance, malfeasance and nonfeasance 
under this Article in that: they participated in the conspiracy or 
common effort aforesaid, or tolerated the conduct of the conspirators 
or cooperators: without protest; they had knowledge of the abuses, 
criminality, irresponsibility and irregularities rampant in | ‘‘sub- 
ordinate bodies”? of the International Organization and took no steps 
tions in years; they knew that members who dar 0 run against 
officials approved by defendants, or those in concert with them, have 

x intimidated or made the victims 
of violence oF Other reprisals; they knew that large sums of union 
dues and assessments, which should go into the treasurie Inter- 
national Organization or of its ‘‘subordinate bodies’’, disappear or 
are embezzled under the label or form of ‘‘expenses’”’ or “miscel- 
Taneous dishursements” or by Some other dodge, or they simply dis- 
appear with no accounting of any kind to union members or to anyone 

y knew.that members who protest about union affairs) within 


ignor and have_ d_pay- 
offs from employers for their cooperation ; they knew that busi essmen 
often 


men to corrupt 
tion or to bankruptcy or discontinuance_o: 
local wnions Wi é International Organization are often controlled 
by gangsters, racketeers, criminals and extortioners and that many 
union officials within the International Organization have working 
alliances with racketeers or with corrupt employers; and they knew 
that, although the IBT Constitution calls for the trial of. persons 
guilty of such derelictions, such trials are altogether neglected or 
avoided in most cases, or (where they are conducted) they are 
fraudulently and dishonestly conducted so as to acquit defendants or 
em against all the evidence. 
(21) Article X, section 7, requires that defendants, as top officials 
of the International Organization, should be familiar with the activities 
of local unions by means of reports furnished by such local unions to 
the International Organization. Defendants have been guilty|of mis- 
feasance, malfeasance and nonfeasar:ce in this respect by not requiring 
or by overlooking many such reports. 


(22) Article X, section 8, requires that local secretary-treasurers, 
business representatives and others who handle funds and property 
of local unions affiliated with the International Organization |shall be 
covered by suitable surety bonds. Defendants were guilty] in this 
respect of nonfeasance, malfeasance and misfeasance to the financial 
loss of the membership of the locals and the International Organization. 
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(23) Article X, sections 9, 10 and 11, make provisions for the filing 
X of monthly audits by trustees, for the deposit of money and for the 
D dit of books of local unions. Defendants have been guilty of serious 
3 misfeasance, nonfeasance or malfeasance in these respects to the great 
mancial loss of the honest membership of the International Organiza- 
Ny tion and its ‘‘subordinate bodies’’. 

(24) Article XI establishes and defines the duties of the Finance 
Committee and the powers of the General Executive Board to make 
loans or advances. Defendants, some of whom constitute said Com- 
~~ mittee and the General Executive Board, have been guilty in these 
respects of serious misfeasances, nonfeasances and malfeasances, to 
the great financial loss of the honest membership of the International 

Organization and of its “‘subordinate bodies’’. 


(25) Article XII, section 12, makes provision for disputes respect- 
ing jurisdiction. Defendants have, in important cases, been guilty of 
misfeasance, malfeasance and nonfeasance in this respect and have 
used their powers over union jurisdiction for the perpetuation of them- 
selves and those in concert with them in office or for their own selfish 
aggrandizement. 

(26) Article XV concerns the formation of joint councils, the 
judicial powers of such joint councils and the representation and 
by-laws of such joint councils. Defendants have been guilty of mis- 
feasance, nonfeasance or malfeasance in connection with the establish- 
ment or control of joint councils for their own selfish aggrandizement 
and for the purpose of advancing the conspiracy or common effort 
aforesaid. 


(27) Article XVIII concerns trials and appeals and the procedure 
for the trial of local officers and members. Defendants have been 
guilty of misfeasance, malfeasance or nonfeasance in these respects 

_and have failed to conduct trials and appeals, or have conducted them} 
dishonestly and fraudulently for the purpose oY advaneitig the ator 
dq couspiracy or common effort; ave tailed . 
against notorio members, jomt councils, locals ficers 
as justice, fair dealing and sound trade uhionisi required; and defend- 
ants have tolerated or participated in the Violation of Specific provisions 
of the Constitution and have participated in or tolerated the failure 
by themselves and their subordinates to perform duties here specified 
in said Constitution; they have tolerated, or participated in, the viola- 
tion of the oath of loyalty taken by members or officers of the local 
unions and to the International Organization, as well as violations 
of oaths of office; they have condoned gross- disloyalty and conduct 
unbecoming the members of any decent trade union, especially when 
defendants or other high officials of the International Organization 
have been guilty of such gross disloyalty and conduct; they have con- 
doned gross inefficiency, which hindered or impaired the interests of 
the locals and of the International Organization, especially when those 
guilty of such inefficiency were friendly to or sympathetic with defend- 
ants or were part of the conspiracy or common effort aforesaid; the 
have condoned miseppropriation of union funds withit-the Deer 
national Organization ; they were themselves guilty of activities which 
tended to bring the locals or the International into disrepute, especially 
defendants Hoffa, Beck, Brennan and Brewster; they were respons- 
ible for acts and conduct inconsistent with the duties, obligations and —~ 
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fealty of or to members of trade unions, acts and conduct in violation 
of sound trade union principles; and before the McClellan Select 
Subcommittee of the United States Senate some of them and some 
of their associates had frequent recourse to the privilege against 
self-incrimination under the Fifth Amendment along with known 
gangsters, rackcteers and corrupt labor union leaders within the Inter- 
national Organization; and defendants and those in concert with them 
failed or refused to revoke the membership of officials or members who 
were found guilty of crime where such revocation is required by 
Article XVIII, Section 13, of the IBT Constitution. 


(28) Article XXI provides for the establishment and conduct of 
business by local unions. Defendants and those in concert with them 
have been guilty of serious misfeasance, malfeasance or nonfeasance 
in office respecting this Article. 


(29) Article XXII defines the duties of local secretary-treasurers. 
Defendants and those in concert with them have been guilty of mis- 
feasance, malfeasance and nonfeasance in office respecting this Article. 


45. All of the aforesaid violations of the IBT Constitution have 
been perpetrated or tolerated by reason of the Sunray non- -~ 
feasance or malfeasance of defendants and those in concert with them. 


46. Defendants and those in concert with them have also ici- we 
pated, by the conduct herein complained of, in violation of the AF'L- Sf : 
CIO Constitution, although defendants and defendant International “A : 
Organization are a member of or are affiliated with the American Wa 1 
Federation of Labor and Congress of Industrial Organizations, whose + fi 
president is George Meany and whose secretary-treasurer is William h * 
F. Schnitzler, and whose principal office is 815 16th Street, |N. W., : 
Washington 6, D. C.; and defendants, though bound as by contract to 
conform with the AFL-CIO Constitution, either have deliberately 
violated that Constitution to the great loss and detriment of the honest 
members of the International Organization, or have deliberately and 
culpably tolerated the violation of the AFL-CIO Constitution; by the 
International Organization by some of the defendants and by persons 
in concert with defendants or in sympathy with defendants; particu- 
larly, defendants, by the acts and conduct herein complained 
been guilty of violations of Article II, section 10 of the 
Constitution which requires, as one of the primary objects 
ciples of the AFL-CIO, protection of the labor movement from any 
and all corrupt influences and from the undermining efforts of |all who 
are opposed to democratic unionism; in that defendants not only did 
not protect the International Organization and its ‘‘subordinate 
bodies’? from corrupt influences and from undemocratic unionism but. 
they actually participated in a common effort or conspiracy to! expand 
corrupt influences within the labor movement and to deprive the 
members of the International Organization of free and democratic 
unionism. Defendants also similarly violated (a) Article VIII, section 
7, and Article XIII, section 1(d) of the AFL-CIO Constitution ; (b) the 
AFL-CIO Resolution adopted in December, 1955, by the AFL-CIO 
Convention in which defendant International Organization | partici- 
pated; (c) the Resolution on Procedures adopted in June, 1956, by 
the AFL-CIO Executive Council; (e) Ethical Practices Code I, pertain- 
ing to local union charters, approved on August 29th, 1956, by the 
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AFL-CIO Executive Council; (f) Ethical Practices Code II, concern- 
ing health and welfare funds, approved by the AFL-CIO Executive 
Council January 28th, 1957; (g) Ethical Practices Code III, concerning 
racketeers, crooks, Communists and fascists, approved by the AFL- 
CIO Executive Council January 31st, 1957; (h) Ethical Practices Code 
IV, concerning conflicts of interest, approved by the AFL-CIO Execu- 
tive Council January 31st, 1957; and (i) additional and similar codes 
of the AFL-CIO; all to the disrepute, detriment and loss, morally, 
influentially and financially, of the honest members of the International 
Organization and of trade unionism in general. 


47. Defendants, by their dishonest and corrupt policies, and by 
the misfeasance, malfeasance and nonfeasance hereinabove set forth, 
and by the aforesaid conspiracy, conduct or common effort, have 
accumulated a vast treasury for the International Organization, total- 
ling more than 37 million dollars, out of the hard-earned wages of the 
million and one-half members of the International Organization; and 
{hey have failed to-use-said treasury. a8 the TET on 
mten £ it should be used, for the advancement and benefit, pur- 
suant to sound trade union objectives, of the International Organiza- 
tion and of its members. On the contrary, they have built up said 
treasury for the purpose of perpetuating themselves in power and for 
their own selfish aggrandizement, financially and otherwise; and, from 
time to time, they have treated said treasury as if it were their own 
Pe EE Le a reid beset 
: Onism, which requires that such mont accumulated 

e of accumulation bu e @ 0: ursemen 


according to sound labor union. objectives. 


48. Defendants, particularly defendants Beck and Hoffa, have 
exercised their powers under the IBT Constitution to maintain a 
totalitarian labor-union dictatorship which effectively smothers local 
union autonomy aswell as union democracy, and which cuts off from 
remedy or recourse to intra-union methods of correction plaintiffs and 
all members or officers who do not enjoy the favor of defendants and 
of those in concert with them. 


49. Unless, upon the basis of this complaint, this Court promptly 
appoints an individual or a committee as master or masters in equity 
for the purpose of supervising honest elections of delegates and 
devising and employing honest procedures for intra-local elections 
and an honest election at the National Convention of the general 
officers of the International Organization, control over said organiza- 
tion cannot be recaptared by or returned to its honest members; the 
union treasury will be despoiled; and a Constitution originally inaugu- 
rated for the purpose of establishing democratic trade union pro- 
cedures and of furthering democratic trade-union objectives will be 
permanently warped and irreparably mutilated into a tool for the 
personal dictatorships of defendants and those in concert with them; 
and the law and jurisprudence of our state and federal governments 
will lack an instrament or remedy whereby honest rank-and-file mem- 
bers, aggrieved by the lawless and unconstitutional depredations of 
unworthy leaders, can reassert their rights as workers and as free 
citizens. 
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50. Many of the crimes, delinquencies and violations of the IBT 
Constitution and many of the irregularities (by comparison with the 
standards of sound trade unionism) of some or all of defendants and 
those in concert with them have already been authoritatively and pub- 
licly exposed by (a) the Congressional investigation conducted by 
Congressman Clare Hoffman as Chairman of the Special Subcommittee 
of the Committee on Education and Labor of the House of Representa- 
tives, Eighty-third Congress, (b) the judicial decision of U. S. District 
Jadge Edmund L. Palmieri in connection with the attempt to hs the 
election of Joint Council 16 for the purpose of accomplishing efend- 
ants’ purposes, (c) the revelations made by the hearings before the 
Select Committee on Improper Activities in the Labor or Management 
Field, (d) local district attorneys, (e) the New York State Crime Com- 
mission, (f) U. S. Attorneys and (g) the public press in dispatches and 
articles by careful, accurate and authoritative reporters. 


51. The International Organization’s Constitution, Article Ee 
requires the exhaustion of intra-union remedies in the following 
language: : 
“See. 14. (a) Every member, officer, local union, J oint Coun- 

cil or other subordinate body against whom charges have been pre- 
ferred and disciplinary action taken as a result thereof, or against 
whom adverse rulings or decisions have been rendered, shall be 
obliged to exhaust all remedies provided for in this Constitution 
and by the International before resorting to any other court or 
tribunal. 


“<(b). Where a member, officer, local union, Joint Council, 
or other subordinate body, before or following exhaustion of all 
remedies provided for within the International Union, resorts to a 
court of law and loses his or its cause therein, all costs and ex- 
penses incurred by the International Union shall be assessed 
against such individual, local union, J oint Council, or other sub- 
ordinate body, in the nature of a fine, subject to all penalties 
applicable where fines remain unpaid. 


“‘Where such court action is by an individual or by|a local 
union, Joint Council, or other subordinate body against |a local 
union, Joint Council or other subordinate body, the foregoing pro- 
vision in respect to the payment of costs and expenses shall be 
applicable in favor of the local union, Joint Council or other sub- 
ordinate body proceeded against in court.’’ 


52. The Constitution of the AFL-CIO provides for no effective 
intra-union remedies which plaintiffs could use to vindicate their rights 
hereunder or to prevent the wrongs they seek to enjoin. ° 


53. The aforesaid requirement of the IBT Constitution /for the 
exhaustion of intra-union remedies can have no. application to the 
present case for the following reasons: 


(a) Appeal to the channels of intra-union remedy would) be illu- 
sory and vain because defendants control access to all of these channels 
and they control and indeed constitute the reviewing authority within 
the union and since they have demonstrated unfairness by their 
past conduct, they cannot fairly or reasonably he expected to condemn 
themselves. 
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(b) Defendants, particularly defendants Beck and Hoffa, so domi- 
nate the machinery set up by the IBT Constitution for judicial or ad- 
ministrative purposes that there would be no fair trial of any dispute 
between plaintiffs or' defendants, since defendants would be the very 
judges or administrators to whom plaintiffs would have to appeal. 


Ly (c) Defendants themselves are the wrong-doers herein complained 
/ of, and it is stultifying to suppose they would condemn themselves. 


eel 

(a) The union procedures available to plaintiffs are not fair nor are 

they honestly administered in accordance with the Constitution of 
International Organization nor in accordance with the AFL-CIO_~ 

Constitution; nor in accordance with relevant standards of due 
process_and justice ; and they have been applied by defendants and 
those in concert with them unequally and discriminatorily to favor 
friends and associates of defendants and to discourage, or visit re- 
prisals upon, those who oppose or are uninfluenced by defendants. 


| (e) Attempts by members not in sympathy with defendants to ex- 
haust intra-union remedies have been met by defendants’ refusal even 
to consider such grievances; although defendants gave s relief, 


not warranted by the IBT Constitution, to applicants in concert with 


merated. 


(g) Plaintiffs would not, in any case, have time to resort to the fu- 
tile procedures controlled by defendants. 


54. Defendants and those in concert with them are collaborating 
and conspiring and have for weeks and months prior to the date of 
this complaint collaborated and conspired (a) to violate the Consti- 
tution of the International Organization and its regular usages and 
practices; (b) to violate the Constitution of the AFL-CIO and the 
principles of sound unionism; (c) to select and dominate to their own 

/-\ unconstitutional purposes the Convention delegates; (d) to rig and 

‘improperly control or influence the said Convention and the outcome 

of said election; and (e) otherwise to defeat an expression of the true 

wishes of the vast majority of the members of the International Or- 

ganization who by fair election would not choose any candidate pro- 

posed by or in league with defendants in view of their past record of 

: utter irresponsibility, and violation of law, of the IBT Constitution, 
\__the AFL-CIO Constitution and of decent trade union practices. 


55. Defendants’ intentional conduct in the past and their afore- 
said conspiracy or common effort and the effects of their activities in 
pursuance of said conspiracy have already reached the stage which 
endangers the affiliation of the International Organization with the 
merged AFL-CIO group, to the great detriment of the membership of 
the International Organization; and because of defendants’ mis- 
feasance, malfeasance and nonfeasance in office, the Ethical Practices 
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Committee of the AFL-CIO is presently processing charges inst 
some of defendants and against the International Organization. These 
charges threaten to result in the ousting of the International Organi- 
zation and its many ‘‘subordinate bodies’’ from the AFL-CIO, to the 
great loss and detriment of the honest members of the International 
Organization and of its honest officers and ‘‘subordinate bodies’? who 
resent being dealt with by the closed dictatorship, conspiracy or com- 
mon effort constituted by defendants and those in concert with! them 
and who resent the imputation of irregularity and dishonesty which 
defendants’ public or notorious acts have cast upon the vast majority 
of the membership who are honest, law abiding and decent American 
citizens and workers. 


56. Upon information and belief, the approximate amount of 
money in the treasury of defendant International Organization is 
Thirty-seven Million ($37,000,000) Dollars. That fund is completely 
within control of defendants despite the fact that they have exploited 
it or permitted its exploitation for improper uses or purposes and they 
have improperly administered the Constitution, practices and psages 
of the International Organization; and the manner in which they have 
irresponsibly used funds from such treasury and the manner in} which 
they have approved the use of union funds belonging to the membership 
of the local unions for the purpose, for example, of paying improper 
or exorbitant expenses and high legal fees for persons brought up on 
charges of crime (some of whom have been convicted) and for the pur- 
pose of achieving objectives violating the IBT Constitution and the 
AFL-CIO Constitution, indicates that stewardship over such large 
treasury funds is not responsibly or safely being discharged by or en- 
trusted to defendants. 


57. In all of the circumstances of this case as herein detailed, no 
fair or constitutional election choosing, or authorizing the Executive 
Boards of local unions to appoint, local union delegates to the next 
Constitutional Convention can be conducted by defendants or by any- 
one else except upon the basis of secret local union balloting regulated 
by fair and impartial rules administered under the auspices and super- 
vision of this Court; and in the context of the relevant events, a herein 
outlined, such seeret and fair elections and election procedures for 
each of the 891 local unions involved are required by the IBT Consti- 
tution. 


58. In all of the circumstances of this case, as herein de- 
tailed, no fair election or elections can be conducted at the next Na- 
tional Convention of the International Organization unless delegates, 
constitutionally elected or appointed, are permitted or required to 
cast seerct ballots under fair and impartial rules administered under 
the auspices and supervision of this Court; and in the context of rele- 
vant events, as herein outlined, such impartial and secret balloting 
and election are required by the IBT Constitution and the Constitution 
of the AFL-CIO. 


59. The General Exeentive Board of the International Organiza- 
tion is listed as follows in the April 1st, 1957 (the latest available) 
“Roster of Local Unions with Addresses of Secretaries’’: 


Dave Breck 
General President 
25 Louisiana Avenue, N. W. 
Washington 1, D. C. 
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Jouy F. Encuisa 
” General Secretary-Treasurer 
7 25 Louisiana Avenue, N. W. 
Washington 1, D. C. 


Danize.J. Murrxy 
First Vice-President 
1641 South Kingshighway 
St. Louis 10, Missouri 


Joux J. Coniux 
Second Vice President R MASS £ 
69 Jefferson Street 
Hoboken, New Jersey 


L. Brennan 
Third Vi resident 
706 First Avenue, North 
Minneapolis 3, Minnesota 


Joun T. O’Brrex 
Fourth Vice President 
4217 South Halsted Street 
Chicago 9. Illinois 


dee mega 
Fifth Vice President 


553 John Street 
Seattle 9, Washington 


PRowas L. Hickey 
Sixth Vice President 
325 Spring Street, Room 306 { 
New York 13, New York 


A. Lee 
Seven’ ice President 
133 S. AshlandsBoulevard 
Chicago 7, Illinois 


Joserps Divixy S = 
Kighth Vice President Cc 


25 Taylor Street 
San Francisco 2, California 


ee R 
Ninth-Vice President [ot Mien 
2741 Trumbull. Avenue 

Detroit 16, eesti 


Exxar Monn a 
Tenth Vice President ‘ 
25 Louisiana Avenue, N.W. phe 
W: ashington 1, D. C. 


Harry Tevis a 
Eleventh Vice-President Ke Ee 
701 Plaza Building ! 
Pittsburgh 19, Pennsylvania 


ae 


Joun Rouricnu, Trustee 
2070 East 22nd Street 
Cleveland 15, Ohio 
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fege bphe. 


Paut D. Jones, Trustee 


846 South Union Avenue pA 
Los Angeles 17, California “) 
Joun Bacxuvs, Trustee ‘i + 
N. W. Corner 11th & Chew St. 


Philadelphia 41, Pennsylvania 


60. All defendants herein and all General Officers and members 
of the General Executive Board (listed in the foregoing paragraph) 
knew, or in the ordinarily prudent exercise of their duties ate a 
known, of the common effort or conspiracy alleged in this claim or 
cause of action; and they should, in the exercise of their duties as 
imposed on them by the IBT Constitution and the AFL-CIO Constitu- 
tion, have taken steps to correct the abuses herein set forth, especially 
the manifest violations of the IBT Constitution and the AFL-CIO Con- 
stitution as well as the widespread and notorious failure of a majority 
of the Teamster local unions whose delegates will constitute the forth- 
coming National Convention at Miami, Florida, to have proper cre- 
dentials or to have properly elected or appointed delegates, required 
as aforesaid by the IBT Constitution. 


61. Unless defendants are enjoined and restrained from conduct- 
ing the aforesaid election, the said treasury will be further looted in 
divers ways and especially to the extent of a continuing large annual 
salary expense approved by the hand-picked delegates under defend- 
ants’ control for the purpose of continuing defendant, Dave Beck, in 
office as General President Emeritus, although he is utterly unfit for 
any union office on the basis of his past dishonest and irresponsible 
stewardship. 

62. Unless defendants are enjoined and restrained, they threaten 
to control and completely dominate the Convention aforesaid and espe- 
cially the said election and its outcome and to put in office defendant, 
James R. Hoffa, who, on the basis of his past record and his partici- 
pation in ventures and deals as aforesaid, so seriously violated the 
IBT Constitution, the AFL-CIO Constitution and the ethical standards 
of sound trade-unionism and of the AFL-CIO as to deserve expulsion 
from the International Organization and from the AFL-CIO. 


63. Defendant James R. Hoffa is unfit, on the basis of his associa- 
tions, his misfeasances, malfeasances and nonfeasances in the office of 
Vice-President, to serve as General President of the International Or- 
ganization and his election would result in the expulsion of the! Inter- 
national Organization from the merged AFL-CIO and the domination 
of the International Organization by gangsters and racketeers; and he 
could never be elected by an honest vote of all truly eligible members 
or delegates. 


64. The election of defendant Dave Beck as General President 
Emeritus would, on the basis of his past record of misfeasance, mal- 
feasance and nonfeasance, be a disgrace to the International Organi- 
zation and would occasion the expulsion of the International Organiza- 
tion from the merged AFL-CIO group and would be in ‘islation of 
the purposes and language of the International Organization’s Consti- 
tution and of the AFL-CIO Constitution in that Dave Beck has been 
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guilty of the dishonest handling of union funds and other criminal or 
highly irregular stewardship of the affairs of the International Organi- 
zation while he has' been General President; and he would never be 
elected by an honest vote of those really eligible to vote. 


65. The only possible way in which an election pursuant to the 
Constitution of the International Organization can be honestly con- 
. ducted is by the appointment by this Court of a master or several 
masters in equity to supervise, in the first instance and at the local 
union level, honest elections of delegates to the National Convention 
and to prevent the current disfranchisement of members and locals of 
the International Organization and then to supervise the election of 
General Offigers at a properly convoked and elected Convention; be- 
cause the Tofernatidnal Organization, as victimized by defendants and 
cert with them, is bankrupt of its real wealth, which is 
responsible stewardship; and must, in accordance with the exigencies 
of jdStice and equity and of the IBT Constitution, be put into receiver- 
gtip until responsible stewardship respecting the IBT and AFL-CIO 
“Constitutions ean be restored to its members whose democratic rights 
defendants obstruct and deny. 


66. Unless such defendants are enjoined and restrained, they 
threaten to disfranchise most of the members and locals of the Inter- 
national Organiza 2 j 

endants and those in concert with them, candida 
head any decent trade union and who are part of a conspiracy or com- 
mon effort to violate the IBT Constitution and to defraud the member- 


ship of their right to vote and of a conspiracy or common effort to rig 
an termine the Convention election against th ishes of 


the vast majority of the membership Of any honest and qualified 
delegates who could be assembled to represent that membership; and 
of a conspiracy or common effort to prevent honest trade unionists 
within the International Organization and its ‘‘subordinate bodies’’ 
from being represented by competent and honest labor leaders or 
delegates. 


67. Continuance or fruition of the plans, common effort or con- 
spiracy of defendants and of their nefarious stewardship would result 
in immediate, irreparable and grievous injury, loss and damage to 
plaintiffs and to all others similarly situated and to many employers 
and to the public and to the national economy and would result in 
further raids upon Teamster Union treasuries far in excess of Three 
Thousand ($3,000.00) Dollars, without counting interest and costs; and 
would prejudice the welfare and fortunes of the members, totalling 
approximately one and one-half million, of the International Organi- 
zation and of its subordinate bodies in violation of the IBT Constitu- 
tion and would subject that membership to the arbitrary and ruthless 
control of and domination by gangsters, racketeers and others who 
have been in concert with defendants or who have aided defendants 
in their own personal aggrandizement at the expense of the Interna- 
national Organization. 


68. Plaintiffs come into this Court with clean hands and without 
laches; and the balance of convenience weighs heavily in favor of plain- 
tiffs in view of the patently and notoriously fraudulent and dishonest 
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conduct of defendants in their conspiracy or common effort to violate, 
_ as aforesaid, the International Constitution. 


69. Plaintiffs have no adequate remedy at law. The national 
situation presented by the misfeasance, malfeasance and nonfeasance 
of defendants constitutes a gigantic fraud upon the million and one- 
half members of the Interz:=tional Organization and their rights under 
the IBT Constitution. Congress has enacted no statute, nor have the 
States enacted any laws under which the rank-and-file members could 
possibly remedy the extensive and nation-wide intra-union debauchery 
for which defendants are responsible, either because they themselves 
perpetrated that debauchery or because they tolerated it without pro- 
test. Unless this Court acts at the behest of the rank-and-file members 
who are plaintiffs herein, acting for themselves and others similarly sit- 
uated, there is absolutely“no hope for any future correction of the 
present scandalous situation by means of intra-union remedies or intra- 
union personnel and there is scant hope that new legislation can oust 
defendants from their tenacious and totalitarian control. Plaintiffs 
have found it impossible to enlist the open support of any union official, 
although many officials of the International Organization other than 
defendants have indicated confidentially that they will support plain- 
tiffs eventually and openly at a time when they deem it proper and 
safe to do so. The choice presented to the membership is that of 
remedy under the authority of the law and under the supervision of 
a court of equity or no remedy at all and of a continuance|of the 
despotism, criminality, irresponsibility of defendants and those in 
concert with them; and of the violations of the IBT Constitution and 
of law without any possible redress in the foreseeable future. The 
membership and minor officials of the International Organization and 
its subordinate unions have had all doors and avenues of correction 
closed to them by defendants and those in concert with them, That 
membership and its victimized officialdom have been terrified in many 
instances by the threats and coercions of defendants and those |in con- 
cert with them. They have been robbed of hope because the judicial 
doctrine of exhaustion of intra-union remedies would impose rank- 


and-file members and upon minor officials litigation expenses which 
they cannot bear, since they do not, like defendants, contro] union 
treasuries and since they would be fighting against defendants and 
those in concert with them who do control union treasuries and who 
freely spend union monies for their own personal aggrandizement, for 
their own perpetuation in office and even to defend themselves against 
well founded criminal indictments. Specifications of individual events 
and activities, upon which the broad allegations of this poeras is 
predicated, present an incredibly frightening picture of intra-union 
tyranny and lust for power and money by irresponsible leaders, includ- 
ing defendants, of the largest trade union in the United States. Only 
expensive investigations such as those conducted by Congress or those 
which could be instituted at the behest of this Court by a master or 
several masters in equity could piece out in detail the shocking cir- 
cumstantial premises in fact and in law upon which the conelusions 
set forth in this complaint are based. Only persons like plaintiffs and 
those similarly situated throughout the United States can have a real- 
istic if bitter appreciation of the autocracy, lawlessness and abuse of 
authority and position which has characterized defendants and those 
in concert with them; and, for plaintiffs, the legal formula that there 
is no adequate remedy at law has a special and deep relevancy. 
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70. No election conducted by defendants, nor any election con- 
ducted during their encumbency and under their supervision could be 
a free or fair election such as the IBT Constitution contemplates in 
view of the momentum of domination and undue influence which has 
been generated by the unconstitutional and unlawful acts, as aforesaid, 
of defendants; and in view of the atmosphere of intimidation and 
coercion created by defendants and their conduct as aforesaid. 


71. Defendants are involved in interstate and foreign commerce; 
and they do business and conduct activities in every state of the United 
States and also in Canada. They or their agents and employees, in 
the course of their’ official or usual business, represent employees in 
all of the states of the United States and in Canada, where they all 
engage in labor activities. 


72. _The expenses of this litigation and the investigations prepara- 
tory to it are a proper claim upon the treasury or funds of the Inter- 
national Organization; as are all legal and other expenses incidental 
, to the conduct of this litigation, including the fees of a master or 
\ masters in equity and such staff and legal counsel as shall be needed 
4 by such master or masters in equity—since such expenses, fees and 
disbursements are the only means available (a) to redeem the Inter- 
national Organization from the nefarious control of defendants and 
those associated with them, (b) to restore it to honorable and useful 
function as an ethical trade union and as an organization working 
for the welfare of its members; (c) to reacquire for the International 
Organization a rightful place with lawful groups enjoying the respect 
of workers, employers and the public; (d) to remove from the shoulders 


ee the International Organi- 
on_and its ‘‘subordinate bodies’’ had largely degenerated under 
‘the evil, unconstitutional and unlawful Teadership of defendants; (e) to 
eliminate corrupt deals with bribing employers which victimized work- 
ers by ‘‘sweetheart’’ contracts and other tactics of disgraceful labor 
relations; and (f)' to exile from industrial relations the racketeers, 
gangsters and extortioners who prey, like vultures, on the national 
economy. 


73. The reason. why plaintiffs proceed by Order to Show Cause 
rather than by usual notice of motion appears from the urgency of 
the situation described in this complaint; because unless the remedies 
herein requested are made available expeditiously, they will be ineffec- 
tual, since defendants have already taken steps to rig the forthcoming 
election at the National Convention and to carry out at such Conven- 
tion the aforesaid conspiracy or common effort in violation of the IBT 
Constitution. No previous application for the relief herein sought has 
been made to this or any other Conrt. 


For a Szconp Szeparare anp Distincr CLam oR 
Cause or ActTION 


74. Plaintiffs repeat and reallege the paragraphs of this com- 
plaint numbered 1 through 39; 43, subparagraphs (1), (2), (4), (5), 
(6), (7), (8), (10), (11), (12), (18), (14), (15), (16), (18), (19), (22), 
(25), (26), (30), (32), (33), (34), (42), (43), (44); 44, subparagraphs 
(1) through (6), (8), (11), (13) through (17), (19), (21) through (23), 
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65-45 
(25) through (29) ; 45; 46; 49; 51; 52; 53; 57; 58; 59; 62 through ie 
through 73. 


75. More than one-half of the delegates to the forthcoming Inter- 
national Convention to be held at Miami, Florida, from Septem! er 29, 
1957 to October 5, 1957, have been designated as such in violation of 
the IBT Constitution, particularly Article III, section 5 thereof; and 
neither they nor defendants nor the General Executive Board of the 
International Organization have any right to conduct that Convention 
or to participate at such Convention in the election of officers; and 
such election, in view of the said violations of the IBT Constitution, 
would constitute a fraud on the members and ‘‘subordinate bodies”’ 
of the International Organization and would constitute a breach of 
duty and trust by defendants and a breach of their contractual duty 
under the said IBT Constitution, which would render the decision, 
resolutions and actions of said delegates and said International Con- 
vention illegal and void. 


Wuenrerore, plaintiffs pray that: 


y 1. This Court enjoin and prohibit (pending the determination of 
these actions and permanently) defendants and those in concert with 
them from 


(a) conducting at the National Convention scheduled for Miami, 
Florida during the period from September 29-October 5, 1957, the 
election they contemplate and have arranged; 


(b) conducting any national election for the election of any 
national officer or for the office of General President or General] Presi- 
dent Emeritus, General Secretary-Treasurer or General Vice| Presi- 
dent or member of the General Executive Board unless those |voting 
at such election are properly elected or selected as delegates pursuant 
to the IBT Constitution ; 


(¢c) recognizing as valid the credentials of any delegate to said 
National Convention not elected by the membership of his loca] union 
or not appointed as such delegate by an executive board of such local 
union, duly authorized hereto by a vote of the members of such local 
union; 

(d) permitting any election at any National Convention | unless 
the delegates to such Convention have been chosen as the IBT Con- 
stitution requires; 


(e) doing any other things or acts in connection with any Na- 
tional Convention which violate the IBT Constitution or which put 
into effect any ruling or decision of any officer or subordinate body of 
the International Organization which violates the IBT Constitution ; 


(f) tampering with the 1BT Constitution or attempting, by them- 
selves or by the National Convention which they control, to amend or 
modify the IBT Constitution in order to validate the election or se- 
lection of delegates or to ratify any choice or election of officers or to 
approve or ratify any resolution adopted at the forthcoming } National 
Convention; or to change at said Convention or otherwise the method 
of amending the Constitution; or otherwise to amend the IBT Consti- 
tution until the further order of this Court. 


(g) threatening plaintiffs directly or indirectly, or visiting any 
reprisals upon them, or interfering with them or any witness| in any 
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way because of the conduct of this litigation or because of their status 
as plaintiffs or witnesses herein; ; 


(h) discriminating against plaintiffs or any witness in any way 
because they have filed this complaint or give testimony under it. 


(i) appointing or establishing a Credentials Committee for the 
purposes of any National Convention. 


2. This Court appoint a receiver or board of receivers, a master 
in equity or masters in equity authorized 


(a) to devise oS to the IBT Constitution, 
fair and sound proced élections by the members of local unions, 
wherein and whereby said local union members either (I) authorize 
by fair and secret ballot the local union’s executive board to select 
proper delegates, qualified as such and as members of the International 
Organization for attendance at and for voting in a National Conven- 
tion called pursuant to the IBT Constitution to eiect proper and elig- 
ible members as General Officers of the International Organization ; 
or (II) themselves, by secret ballot and under fair voting procedures, 
elect delegates to attend and vote at such National Convention ; 


(b) to Se eee th with the IBT Constitution and the 
AFL-CIO Constitution during the intra-local balloting and during the 
National Convention ; 


(c) to confine his or their supervision and authority to enforce- 
ment and lawful application of said Constitutions for the purposes of 
said National Convention election and the intra-local elections which 
must precede that ‘election, without any attempt at imposing on any 
member or subordinate body of the International Organization the 
judgment or preferences of said receiver or receivers, master in equity 
or masters in equity; 


(d) to do the aforesaid things with all dispatch and expedition 
consistent with their being done well under the IBT Constitution and 
the AFL-CIO Constitution and in accordance with the objectives of 
said Constitutions; and to return the full management of the affairs 
of the International Organization to the General Officers duly elected 
at such National Convention convened pursuant to the Order of this 
Court; and 


(e) to obtain the sworn testamony of witnesses from the various 
locals affiliated with the International Organization for the purpose 
of ascertaining from such witnesses or from documents in their con- 
trol a true and accurate account of how the ‘‘delegates”’ to the coming 
National convention have been selected; 


(f) to order payment, out of the general treasury of the Interna- 
tional Organization, of the expenses and disbursements of this liti- 
gation, including reasonable attorneys’ fees and the fees and charges 
of masters and receivers and all incidental expenses incurred by them 
in making any investigation or conducting any election or doing any- 
thing authorized by this Court, including travel expenses of witnesses 
in this litigation; 

(g) to require defendants to obtain from local unions sworn state- 
ments of their officers and members of their executive boards respect- 
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ing the detailed procedures and methods used or tolerated by them for 
the selection of their ‘‘delegates”’ to the National Convention; and 


3. This Court grant such other and further relief as to if seems 
just and proper. 


Donn, Kaptan & Scumupr, 


by Txomas J. Dopp 
Goprrey P. Scxmipr 
Suetpon Z. Karian 


Office & Post Office Address, 
Woodward Buildi 


? 


Cc. 


Sratz or New Your : 
County or New Yorr = 


The undersigned, being severally duly sworn, depose and say that 
they are citizens and residents of the State of New York; that they are 
plaintiffs herein; and that they have read the foregoing complaint and 
know the contents thereof and that the same are true of their own 
knowledge except as to the matters therein stated to be alleged on 
information and belief, and as to those matters they believe it to be true. 


Joux CUNNINGHAM 
Sreve Mmone 
Frank KENNEDY 
Tomas C. Manning 


Sworn to before me this 
18th day of September, 1957. 


Joserx J. LoBrurro, 
Notary Public, State of New York 
No. 24-7578075 
Qualified in Kings County 
Term expires March 30, 1958 


(Szan) 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA - 


SEP 28 1957 
John Cunnigham, Thomas C. Manning 

Frank Kennedy, Andrew Boggia, George 
Becker, Joseph Molloy, John McManus 

“Harold Will, Steve Milone, John McGlynn, 
Edward McFarland, John Olsen and Hobart 
Gale GA # 2361-57 
against 

\ international Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers 
of America, AFL-CIO 


00 00 00 00 08 00 00 08 00 00 60 Om 


ORDER : 

Upon hearing and consideration on September 27, 1957, by the 
Court of the Plaintiffs' Motion for a Preliminary injunction in the above 
Captioned case, pursuant to a Rule to Show Cause issued by this Court, and 
upon consideration of the record and arguments therein, it is hereby ordered 
that the Plaintiffs' motion for a Preliminary injunction be granted. 

It is further ordered that the Defendant, International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of America, AFL-CIO, | 
and these in concert witn it, be and they are nereby prohibited and enjoined 
‘trom: | 


(1) Conduction at ‘the National Convention scheduled for Miami, 


‘Florida, during the period September 29, 1957 to October 5, 1957, the election 


of-officers which it contemplates and has arranged: 
(2) Conducting any national election for the election of any 
mational officer or for the office of General President or General President 
Emeritus, General Secretary-Treasurer or General Vice-President or member 
of the General Executive Board: 

(3) Recognizing as valid the credentials of any delegate to said 
National Convention not elected by the membership of his local union or not 
appointed as such delegate by an executive board of such local union duly 
authorized thereto by a vote of the members of such local union pursuant at 
the constitution of the Defendant International Brotherhood: 


-@ 


PROVIDED, that the plaintiff post with the Court an Injunction 
Bond in an amount of Fifty Thousand, ($50,000.00) Dollars. 
| ‘This Order to remain in force until further order of this 


Court. 
> 


ckinson Letts 


Signed September 28, 1957, at 


SUPREME COURT OF THE UNITED STATES 


No. __ October Term, 1957. 


John Cunningham, Thomas G. Manning, 
Frank Kennedy, Andrew Boggia, George 
Becker, Joseph Molloy, John McManus, 
Harold Will, Steve Milone, John McGlynn, 
Edward McFarland, John Olsen and 
Hobart Gale, . 
Petitioners, | On-Petition-to Vacate an Order 
of the Court of Appeals for the 
v. | * District of Columbia, Staying a 
' Preliminary Injunction of the 
John.F.. English, Individually and as District Court for the District of 
General Secretary-Treasurer of Inter- Columbia. 
national Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers 
of America, AFL-CIO, Dave: Beck,. Daniel 
J. Murphy, John F. Conlin, Sidney L. 
Brennan, John T. O'Brien, Frank 
Brewster, William A. Lee, Joseph. Diviny, 
James'R. Hoffa, Einar O. Mohn, Harry 
Tevis and International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, AFL-CIO, 
Respondents. 


(October 1, 1957.) 


MR. CHIEF JUSTICE WARREN, CIRCUIT JUSTICE. 

Petitioners seek relief from an order of the Court of Appeals for the District of 
Columbia.Circuit. That Court's order stayed, pending appeal, a preliminary 
injunction issued by the District Court which, among other things, enjoined the 
respondent union from conducting an election of officers at its national convention 
scheduled to begin September 29, 1957, and now in progress. The petition, filed 
here September 30, 1957, comes to me as Circuit Justice for the District of 
Columbia Circuit. 


The Court of-Appeals granted the stay on the ground that the injunction "goes 
beyond.the necessities of the situation as shown by the record, " and "is not 
required in order to prevent irreparable injury."' This proceeding was instituted 
in the District Court only 10 days before the union's convention was scheduled to 
open. Many of the allegations in the papers are based onevents known by 
petitioners to ave occurred months and yeare ago. The relief sought at this late 
date would call for an extraordinary exercise of judicial power that only the most 
compelling considerations could warrant. : To enjoin the election of officers of an 
international union of 891 locals and.1,500,000 members during the course of its 
convention proceedings, on allegations of conspiracy supported by the affidavits 
here, without testimony having beentaken, would indeed be drastic action. 


In the light of all the circumstances, there appears:to be no sufficient reason for 
me to interfere with.the conclusions of the Court of Appeals. Accordingly, the 
petition is denied. ; 


_| Becker, Joseph Molloy, John McManus, 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


NO. 14,114 tae APRIL 


International Brotherhood of - Teamsters, 
Chauffeurs, Warehousemen and Helpers 
of America, AFL-CIO, 


Appeallant, 


\ 


Vv. 


| John Cunningham, Thomas C. Manning, 
Frank Kennedy, Andrew Boggia, George 


Harold Will, Steve Milone, John: McGlynn, 
Edward McFarland, John Olsen and Hobart 
Gale, 
appellees, 
Before: Washington, Danaher: and: 1 Bastian, Circuit ‘Judges. 
This case came on for hearing on appellant's petition for stay and on : 
| the record ion appeal, and was argued. by counsel, upon consideration whereof, es 
_ and it appearing to the Court that tle.injunction issued by the District 
Court goes beyond the Semeur of. the: situation as ‘shown ‘by the ope EN 
| and as presented. to. the. ‘Court. cand PPS ‘not pequited: in ‘order to ‘prevent’. i uy 
‘irreparable injury to the appellees, said injunction is hereby stayed pending : 
| the final disposition of this appeal or further order of this Court, without RS 
prejudice to such relief as may properly be grantable to appellees by’ the = 
i-District Court after the holding of any election by appellant union, and 
without prejudice to full re-examination in: the District Court of all actions 


of the credentials committee at the convention of: the “Appellant ‘union in the 


* recognition or seating of delegates; provided that all delegates recognized 


or seated by the credentials conmittee shall be selected in accordance with | 
the requirements of the constitution of the union, and that a quorum of the = 
‘ convention shall consist only of delegates so seated. : 

It is FURTHER ORDERED that the hearing on the merits of this case be. 
expedited in the: District Court regardless of. the pendency of the present 
appeal, as the calendar of that Court may: permit. : 
. Bee Per Curiam. 


Dated: September 28, 1957. 


PARAGRAPH NUMBER 650 FOR INSERTION BETWEEN PARAGRAPHS 
NUMBER 65 AND NUMBER 66 OF THE COMPLAINT: 


OCT 1 4 1957 


Sa. Defendants and these ia concert with them did, between 
September 30 to October 5, 1957, inclusive, conduct a national 
convention of defendant INTERNATIONAL ORGANIZATION; aad in the course 
of the conveation did conduct aa alleged election; and the proceedings or 
minutes of that election are set forth in printed pamphiets published by 
Defendants under title, "Proceedings, 17th Convention, International 
Brotherhood ef Teamsters, Chauffeurs, Warehousemean and Helpers of 
America, AFL-CIO, Miami Beach, Florida, September 36, 1957, First 
Day, Second Day, Third Day, Fourth Day, Fifth Day and Sixth Day." Said 
convention wee held ta visleiten of the Constant er 
ORGANIZATION and in disregard of the rights of ite euberdiante bodies ent 
<n tt age ieee a propery reed re 
permitted to attend, | to participate and to vote; and in that subordinate bodies 
sd members in een embers vere itrachioed: (od Defeat 


and their appointees en the so-called Credentials Committee of said 27th 
as a eT 


Convention deliberately violated the Constitution of the INTERNATIONAL 
eS ——— 


ORGANIZATION ta the of such delegates; and Defendants 
ss icsactatty sak chee eecteany conducted the proceedings of said 17th 
Conveation in such a manner as to disregard proper challenges and as te 


cut off criticism and debate; and Defendants and these in concert with them, 
Saree enn 


ii 


in other grave reapects, coaducted themeelves and the said 17th Convention 
nA Tn a ee rane ae 
in a fraudulent, rigged and disgraceful manner, as was te be expected from 


oes nee a eee a er 


| tnt ced aa eet teins Pn, thee arfoone pan” 


PARAGRAPHS TOBE ADDED TO SECTION I OF THE PRAYER 
FOR RELIEF 


(j) Declaring as void and of no effect the aforesaid 17th Convention ‘ 
of the INTERNATIONAL ORGANIZATION and all of its agenda, proceedings 
and decisions, including but act Mmited to the election of any General 
Officers of the INTERNATIONAL ORGANIZATION and all amendments ee 
the IBT Constitution which the 17th Convention purported to enact. 

(k) Enjoining and prohibiting the defendant, James 2. Hoffa, 
from taking office as General President of Defendant INTERNATIONAL 
ORGANIZATION; or ousting him from office if, prior to the service of 
appropriate preliminary injunction, be has assumed: or asurped such office. 

(1) Enjoining or probibiting any and all other persons allegedly 
elected to office in the INTERNATIONAL ORGANIZATION at the said 17th 
Convention from taking office; or eusting them if, prior to the service of 


appropriate preliminary injunction, they have assumed or usurped office. 
(m) Prohibiting defendants as de facto or hold-over officers of 


Defendant INTERNATIONAL ORGANIZATION and those in concert with 
them frem taking any action or applying any decision, practice, usage or 
policy in conflict with the Constitution of said ORGANIZATION « 

(a) Prohibiting amy pereon purporting to act as officer or official 
of Defendant INTERNATIONAL ORGANIZATION from putting into effect, 
enforcing or spplying any decision of defendants or any of them which dows 
not iavelve purely ministerial or routine practice, sct or function wEhout 
prior notification given ia writing to this Court and without the approval of 
this Court. : | a 

(o) Prohibiting defendants or any persd purporting to act ae oficer oe 
at official of Defendant INTEXNATIONAL ORGANIZATION from disbursing oe 
without the prior approval of this Court any sum or sume of money from the 
International a $5,000 for uy Single Scapeecsions ae 
or Hability. 
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(p) receiving any salary or other compensation as officers or 
officials of Defendant INTERNATIONAL ORGANIZATION, on the basis of 
any alleged election conducted at the aforesaid 17th Convention; and requiring 
that the salary or other compensation of persons thus allegedly elected shall 
be accumulated and held in escrow under the direction of this Court. 

(q} Threatening plaintiffs, or any persons who signed affidavits 
for plaintiffs, or any potential witnesses for plaintiffs, directly or indirectly; 
or visiting any reprisals upon them; or interfering with them in any way in 
the conduct of this litigation because of their status as employess, witnesses 
or affiants herein; or discriminating ageinst them in any way because they have 
filed this complaint, made any affidevit herein or have given or propose to 
give any testimony or evidence herein. 
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UNITED ‘STATES BISTRICT COURT 
-FOR THE DISTRICT OF COLUMBIA 


JOHN CUNNINGHAM ,. ET AL, 
Plaintiffs 
v. 


) 
JOHN :F. ENGLISH, ET AL, 


) 
3 

, ‘Civil Action .N 
5 

) 


Defendants, ) 


ANSWER TO AMENDED COMPLAINT 


oct pG 1957 


- 2361-57 


The Defendant, International Brotherhood of. Teamsters, 


Chauffeurs, Warehousemen and Helpers of- America, - AFL-CIO, in answer 


to the’ Amended Complaint filed by Plaintiffs, repre 
Court as follows: 

As legal defenses other than. those. hereaf 
Defendant states that the Complaint is insufficient 


sents to the 


ter: set forth, 


as a matter 


of law in that’ (1) jurisdiction is not acquired in this action 


by virtue of- Section 1332, of Title 28 of the United 


|. States. Code. 


nor by diversity of citizenship;: €2): 3) the Complaint violates. Rule 


8(a) and (e) of the: Federal Rules of: Civil Procedure in that it 


does not meet the requirements of brevity and conciseness since 


‘it is lengthy, verbose, argumentative and contains allegations 


immaterial to the issues; (3) the Complaint alleges 


conspiracy 


and fraud in loose, general and ‘conclusionary averments and does 
SN — ve te 


not particularize the illegal acts, as required by. Rule 9 of the 


Federal: Rules of Civil Procedure; (4) the parties charged with 


such conspiracy named in the Complaint have not been served with 


*. -process and others who are charged with conspiracy ‘have not been 


made parties; (5) the. Complaint: demands that certain officers 


elected at the 17th Convention of, the International 
of. Teamsters held between-September 29 and’ October 


_Brotherhood 
5 not be 


‘seated and these officers have not either been served by process 


or are not nazet pwand are, therefore, 
snidispensible parties; (6) the Complaint sets forth allegations 
of a non-justiciable controversy dealing with political affairs 
of a voluntary unincorporated association and the election 
procedure, as required by the. Constitution, and the Court will 
not take jurisdiction over such a matter; (7) the Plaintiffs 
have not exhausted internal remedies within the framework of the 


Constitution nor is it shown that any attempt has been made by 


Plaintiffs to request remedies under the terms of the Constitution; 
(8) That the Plaintiffs failed and refused to submit evidence of 
alleged illegal elections or selections of delegates to the 
Credentials Committee or to the Convention nor have they made 
any protests or challenges to the Credentials. Comaittee in 
respect to the seating of delegates; (9), The Complaint fails to 
contain essential averments upon which a-class action can be 
based and Plaintiffs are not truly representatives of the class 
which they allegedly represent, there being some 1,500,000 
members situated in all parts of the United States. 

1. Defendant denies that this Court has jurisdiction 
over this cause of action by reason of Section 1332 of. Title 28 
of the United States. Code. Further answering, Defendant states 
that the above section referred to authorizes the beens of 
suit forvidlation of collective bargaining Sontmects between an 
employer and a labor organization and has no applicability to the 
complaint or the issues raised herein. 

2. Defendant admits the allegations contained in 
Paragraph 2. 

3.. Defendant admits that it has its principal place 
of business at 25. Louisiana Avenue Northwest, Washington, D. C. 
Defendant denies that all named Defendants have offices at that 
address or carry on their business from that address regularly 
or from time to time. Defendant admits the other allegations of 


this paragraph. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 


JOHN CUNNINGHAM, ET AL, 


Plaintiffs tees 
Ve Civil Action No. 2361-57 | 


JOHN F. ENGLISH, ET AL, Rae 
Defendants 

MEMORANDUM OF MEMBER SCHMIDT CONCERNING 

THE ERRORS IN THE DISSENT OF MEMBER WELLS 


FILED OCTOBER 1, 1958, WITH RESPECT TO THE 


“AMENDMENT TO PETITION FOR OS 
xe * 


It is Gerke apparent from the text of Member Wells? dissent 
dated October 1, 1958, that he neither read my recent Motion on 
Behalf of Plaintiffs (except Cunningham) for Construction, Reforma- __ 
tion and/or Modification of the Consent Order nor understood my 
theory and contentions in connection therewith. 

He says, for example, that he “is informed" t that. I, in my - 
capacity as attorney for twelve Teamster members, am “simultaneously. 
filing a request for the appointment of a receiver to conduct the 
‘union's affairs". Annexed hereto is a copy of my actual motion 
which will correct Member Wells’ misunderstanding. 

Briefly, my request in that motion respecting the appoint- 
ment of a receiver is an alternative request which presupposes rejec- 
¢ion by the Court of the interpretation of the Consent Order as 


understood by the parties at the time of its formulation, 


Member Wells -considers it “unconscionable” for a party to 
the Consent Order now to "suggest to the Court that * * * the Order 
* * * be vitiated on the asserted basis that Member Schmidt and the 
parties he represents themselves failed to notify their Teamster. mem- os 
bers % * *#". T made no such suggestion, In the second place, I . 
heme never argued, nor do I believe, that the Consent Order should 
be vitiated because I or the parties I represented failed to notify 
Teamster members. I find nothing in Rule 23(c) which lays such a 
duty on me or on my clients. Rule 23(c), if applicable, would place 
the duty of notification on the Defendants who alone have the means 
and the facilities for such notification and who, under the Consent 


Sy 
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4. RE denies the atieg Bons contained in 


Paragraph 4. 

5. Defendant denies the allegations contained in 
Paragraph 5. 

6 - 18. In answer to Paragraphs 6 to 18 inclusive, 
Defendant admits the allegations contained \ therein. 

19. The Defendant denies that this action is brought 
as a class action for all of the 1,500,000 members of the Defendant. 
Defendant denies that there are common questions of law and fact 
affecting their several rights of 1,500,000 members. Defendant 
denies the remainder of the allegations in Paragraph 19. 

20. Defendant admits the allegations contained in 
-Paragraph 20. 

21. Defendant admits the allegations contained in 
Paragraph 21. 

22. Defendant admits that John F. English was and 
still is General Secretary-Treasurer and a member of. the General 
Executive Board of the International. Defendant denies that 
John. F.. English is a resident of the District of. Columbia. Fur- 
ther answering, defendant states that John F. English is a 
resident of the State of Maryland. 

23. Defendant admits the allegations contained in 
Paragraphs 23, 24, 25, 26, 27, 28, 29 and 30 inclusive. 

i. Befendast adetts that Einar Mohn is Vice Presi- 
dent of the Interrational and a member of its General Executive 
Board. Defendant denies that Einar Mohn is a resident of the 
District of Columbia. Further answering, defendant states that 
Einar Mohn is a resident of the State -of Maryland. 

32. Defendant denies the allegations contained in 

34. . Defewdant wimits that it acts under a Consti- 
tution. Said Constitution speaks for itself as a matter of law. 
Defendant denies all of the other allegations contained in Para- 
graph 34, the same being conclusionary and argumentative and 
moves that they be stricken. 


35. Defendant admits that its Constitution is a 
contract between: Defendant and Plaintiffs which Plaintiffs, as the 
other members, are required to follow. Defendant denies the 


remainder of the allegations contained in Paragraph 35. 


36. The events alleged in Paragraph. ‘36 have already 
taken place and require no answer. 
37. The Constitution of. the Defendant Soe for 
itself and the allegations contained in :Paragraph 37 require 
no answer. 
38., Defendant admits the allegations contained in 
Paragraph 38. 
39. Defendant denies all of the allegations contained 
in Paragraph 39. 
40. Defendant denies all of the allegations 
contained in Paragraph 40. 
41. Defendant denies all of the allegations con-— 
tained in Paragraph 41. 
42. Defendant denies the allegations contained 
in Paragraph 42. 
43. Defendant denies all of the allegations con- 
tained in Paragraph 43. Further answering, Defendant states 
that these allegations are irrelevant, immaterial and have 
no bearing upon the issues of the validity of the: Convention 
nor do the allegations meet the requirements of: Rule 8(a) and 
(e), they. being only. conclusionary and argumentative. 
44. _Defendant denies ‘all-of the allegations con- 
tained in Paragraph 44. Further-answering, Defendant states 
that such allegations are immaterial and irrelevant to the 


issues in the case and are conclusionary and argumentative. 


_45. Defendant denies all the allegations contained in 
Paragraph 45. 


46. Defendant admits that it is affiliated with the 


American Federation of Labor - Congress of Industrial Organiza- 
tions whose President is George Meany and whose Secretary- 
Treasurer is William F. Schnitzler, whose offices are located 
as described in said paragraph. Defendant denies all of the 
other allegations contained in Paragraph 46. 

47. Defendant denies the allegations contained in 
Paragraph 47. Further answering, Defendant states that such 
avermentS are conclusionary and contain characterizations not 
pertinent or material to proper pleading. 

. 48. Defendant denies the allegations contained in 
Paragraph 48. 

49. Defendant denies that it is necessary to have a 
master or masters in equity appointed for the purpose of super- 
vising elections, the elections already having been conducted. 
Defendant denies the remaining allegations of Paragraph 49. 
Further answering, Defendant states that said allegations are 
conslusionary, argumentative and contain characterizations which 
are improper in pleading. 

50. Defendant denies the allegations contained in 
Paragraph 50. 

51. .Defendant states that the Constitution of the 
Defendant speaks for itself and the allegations contained in 


Paragraph 51 require no answer. 


52. Defendant denies the allegations contained in 
Paragraph 52. 
P| 53. Defendant denies the allegations contained in 
Paragraph 53. Further answering, Defendant states that said 
allegations are conclusionary and argumentative and contain 
immaterial and irrelevant and impertinent matter not material to 
the issues of this case. Further answering, Defendant states that 
the allegation that any inter-union remedy would be: "illusory and 
vain" is a conclusion of the pleader as Plaintiffs have never 
attempted to use an inter-union remedy as required by the Consti- 
tution of' Defendant. Defendant denies the remainder of the alle- 
gations contained in Paragraph 53. | 
Further answering. Paragraph 53(g), Defendant states 
that Plaintiffs had abundant time to resort to the procedures as 
required by the Defendant's Constitution. 
54. Defendant denies the allegations contained in 
Paragraph 54. Further answering said paragraph, Defendant states 
that said allegations are impertinent, irrelevant and immaterial 
and are conclusions of the pleader. 
55. Defendant denies the allegations contained in 
Paragraph 55. Further answering said paragraph, Defendant states 
that said allegations are impertinent, irrelevant and immaterial 
and are conclusions of the pleader. 
56. Defendant denies the allegations contained in 
Paragraph 56. Further answering said paragraph, Defendant states 
that said allegations are impertinent, irrelevant and immaterial 


and are conclusions of the pleader. 


57. . Thé:allegations contained in Paragraph 57 have no 

materiality to the issues at hand since the election has already 
been conducted. In the event answer is required of this paragraph, 
the allegations are denied. 
58. The allegations contained in Paragraph 58 have no 


materiality to the issues at hand since the election has already 


been conducteD In the event answer is Quirea of this paragraph, 
the allegations are denied. 

59. Defendant admits the allegations contained in 
Paragraph 59. 

60. ._Defendant denies the allegations contained in Para- 
graph 60. Further answering said paragraph, Defendant states that 
said allegations are impertinent, irrelevant and immaterial. and 
are conclusions of the pleader. 

61. Defendant denies the allegations contained in 
Paragraph 61. Further answering ‘said paragraph, Defendant states 
that said allegations are’ naneet Tnent: irrelevant and immaterial 


and are conclusions of the pleader. 


62. .Defendant denies the allegations contained in 


Paragraph 62. Further answering said paragraph, Defendant states 
that said allegations are impertinent, irrelevant and immaterial 
and are conclusions of “the pleader. 

; 63. _Defendant denies the allegations contained in 
Paragraph 63. Further answering said paragraph, Defendant states 
that said allegations are impertinent, irrelevant ‘and immaterial 
and are- conclusions of the pleader. ; 

64. Defendant denies that- Dave Beck has been elected 
as President Emeritus. Defendant denies the remainder of the 
allegations contained in Paragraph 64. Further answering said 
paragraph, Defendant states that said allegations are impertinent, 
irrelevant and immaterial and are conclusions of the pleader. 

65. Defeadant states that the. Convention has already 
been conducted by the Defendant. Defendant denies all of the 
allegations contained in Paragraph 65. Further answering said 
paragraph, Defendant states that said allegations are impertinent, 
irrelevant and immaterial and are conclusions of the pleader. 

65(a). Defendant denies all of the allegations con- 
tained in Paragraph 65(a). Further answering said paragraph, 
Defendant states that said allegations are impertinent, irrelevant 
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and immaterial and are conclusisis of the pleader. 
66.. Defendant deiites the allegations. contained in 
Paragraph 66. ‘urther answering: Baia paragraph; Defendant states 
that said allegations are’ impertinent, irrelevant and inmaterial 
and are conclusions of tle pleader. 
67. Defendant deries the allegations contained in 
Paragraph 67. Further answering igaid paragraph, Defendant’ ctates 
that pwetd allegations are impertinent) “4rrelevant and immaterial 
and are conclusions of the pleader.\)\ 
68. Defendant~ ‘denies=the nace tone contained in 
Paragraph 68. Further answering said ‘paragraph, Defendant states 
that said allegations are impertinent, irrelevant and immaterial 
and are conclusions of the pieces. 
69. Defendant denies the allegations contained in 
Paragraph 69. Further answering said paragraph, Defendant states 
that said allegations are ae PE petevan’ and immaterial 
and are conclusions of the ‘pleader .” er 5. 
70. Defendant denies te allegations contained in 
Paragraph 70. Further answering said paragraph, Defendant ‘states 
that said allegations are impertinent, irrelevant and immaterial 
‘and are conclusions of the pleader. ¥ 
71. Defendant denies that it is engaged or involved 
in interstate and foreign commerce. Defendant admits: that it has 
agents and employees who represent employees of employers in the 


United States and Canada. 


72. .Defendant denies the allegations contained in 


Paragraph 72. Further answering said paragraph, Defendant states 
that said allegations are dmpertinent’,, irrelevant and immaterial 
and are conclusions of the pleader. 
73.  The-allegations contained in Par@graph 73 have 
no applicability to any of the issues of. this case, Plaintiffs. 
having proceeded by a temporary restraining order rather than by 


an order to show cause. Said paragraph does not require an answer. 


Sa Bees 


pis e ae Bs ye 
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Answering the second separate and distinct claim or 
cause of action, Defendant adopts by reference and answers the 
paragraphs referred to in Paragraph 74 of the Complaint as have 
been answered in the first cause of action. 

715. Defendant denies the allegations contained in 
Paragraph 75. Further answering the said paragraph, Defendant 
states that said allegations are impertinent, irrelevant and 
immaterial and are conclusions of the pleader. 

As further affirmative and other defenses, the 
Defendant states that: 

1. The Plaintiffs failed or refused to submit 
evidence to the Credentials Committee or the Convention of any 
alleged illegality in electing or selecting delegates and are 
thereby estopped from raising the question here, and are guilty 
of latches. 

2. Some of the Plaintiffs participated in local union 
elections and made no objection to the conduct of the election of 
delegates to the Convention from their local unions, either to 
their local union or to this Defendant or to the Credentials 
Committee or the Convention, and are estopped from questioning 
the legality of local union election of delegates. 

3. Plaintiffs come with unclean hands since they par- 
ticipated in their own local elections without protest or challenge 
to the local elections. 

4. It is difficult, if not impossible, to meet the 
immaterial, irrelevant and redundant allegations in the 
Complaint and the Court should narrow the issues at the pretrial 
hereof as hereafter described to the real issues which this 
Complaint attempts to make, i.e. (a) were the delegates chosen and 
seated in accordance with past practices and usage and in accord- 


dance with the construction placed on the Defendant's Constitution 


by Defendant so that the Convention was legally conducted; (b) 


does the Court have jurisdiction to enjoin an unincorporated asso- 
ciation from carrying on its normal business affairs when the 
officers of that association are not before the Court; (c) does 


Yb 
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the Court have jurisdiction to prohibit officers of) an unincor- 
Porated association from taking office in accordance with the 
actions of its Convention, legal or illegal, when those officers 
have been denied due process in that either (i) they are named 
Defendants but not served with process, or (ii) are not named as 
Defendants. In any event, they are not before the Court and 
their property rights will be denied by lack of due process. 

Further, in order that the issues may be narrowed at 
the pretrial hereof and so that the real legal issues be crystal- 
ized for the trial, the Defendant moves to strike the following 
portions of the Complaint: 

1. That portion of Paragraph 34 beginning with the 
word "under" on the sixth line, to the end of the paragraph, on 
the grounds that the allegations are conclusionary, argumentative 
and inflamatory. 

2. Paragraph 35 because the AFL-CIO Constitution is 
irrelevant, immaterial and has no probative connection with the 
issues in this case. 

3. Paragraph 39 because the allegations are general, 
loose conclusions of the pleader and do not specify the local 
unions who conducted illegal elections nor the facts setting forth 
the illegal election of the local unions. "The election of 80% of the 
delegates planning to attend said National Convention have 
been hand-picked by and with the tolerance and connivance of 
Defendants" is a mere conclusionary allegation with no facts to 
support the statement. It is difficult to answer allegations 


contained in Paragraph 39 and it should be striken, 


4. Paragraph 40 because the‘same is in clear violation 


of Rule 9(b) of the Federal Rules of Civil Procedure that states 
that fraud must be set forth with particularity. Here is an 
alleged "rigging" of a convention election by fraud, deception, | 


stratagem etc. The entire paragraph is argumentative and contains 


conclusionary opinions of the pleader and does not set forth any 
facts of fraud or other illegality. 

Ss. paragraph 41 because this paragraph contains 
rhetorical arguments, conclusions and opinions of the pleader and 
does not specify the facts upon which the conclusions are based. 

6. Paragraph 42 as highly inflamatory and prejudicial 
and there are no facts to support the conclusions of the pleader. 

7. Paragraph 43 in its entirety and subparagraphs 1 
through 44. They contah allegations of alleged wrongs or misdeeds 
of Beck, Hoffa, Brennan and Brewster that have ioek committed. many 
years ago and they have no relevance, competency or probative 
connection with the issues in this case. They are also redundant, 
scandalous matters and allegations. 

8. Paragraph 44 and subparagraphs 1 through 29. They 
are redundant, immaterial and contain impertinent and scandalous 
allegations, are mere conclusions of the pleader and there are 
no facts alleged to support the conclusionary opinions of the 
pleader. 

9. Paragraph 46 because the allegations contained in 
that paragraph are irrelevant, immaterial and, assuming arguendo, 

a violation of the AFL-CIO Constitution by the General Officers 
or the Code of Ethical Practices, has no relevancy or materiality 
with the issues in this case. 

10. ‘Paragraph 47 in its entirety because it is scandalo 
and impertinent and a mere conclusionary, rhetorical vehemence of 
the pleader and has no relevancy ‘or materiality to the issues in 


the case. 


ll. Paragraph 48 of the Complaint as being redundant 


and a conclusionary opinion of the pleader. 

12. Paragraph 49 because 4t contains conclusions and 
arguments and opinions of the: pleader and is not a factual allega- 
tion but rhetoric and argument of the pleader and should not be 
in a complaint. 


13. Paragraph 50. The aticenticas ae this perseranh 
are arguments and not facts and do not properly belong in a 

complaint. oa 

14. Paragraph 54 because it is ‘argusentative —— 2 
tains conclusions of the pleader and 1s redundant and rhetorical. : 
15. Paragraph 55: because the matters alleged in that 
paragraph have no relevancy or materiality to the issues: in the 
case, a 

16. Paragraph 56 because it 1s scandalous and imper- — - 
tinent allegations and contains immaterial matters and is argu- ae 


mentative. 


17. Paragraph 60 pecause it is argumentative and does is 


' not allege any ‘facts of what the conspiracy consiats of or their - 
means of acquiring knowledge of any conspiracy, : 
18. Paragraph 61 as scandalous and impertinent. 
19. Paragraph 62 because the acts and misdeeds of Hoffa. 
many years ago have nothing to do with the issues in this case. : 
20. Paragraph 63 in its entirety as scandalous and 
impertinent and containing conclusions and is argumentative. 
21. Paragraph 64 in its entirety as argumentative | and 
having no relevancy to the issues in this case. ay 
22, Paragraph 65 because it is rhetorical, ergmmenten 
tive and not a factual statement. ie 
23, Paragraph 66 because it contains conclusions, 
arguments and immaterial allegations. 
24, Paragraph 67-beceuse it  contadas ammaterial, redu> 
dant and conclusionary statements. a 
25, Paragraph 69 in its entirety as argumentative, 
rhetorical conclusions of the pleader. : ze 
26. Paragraph 70 in its entirety an it isa conslusion 
of the pleader, argumentative: and contains 20° sects upon which 
such allegations could ‘be: based and no factual ee are. 


set forth. i 
oo 
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27. Paragraph 72 as highly scandalous and impertinent 
and having no relevancy or materiality to the issues in this case. 
Respectfully submitted, 


Girard Treanor 


Counsel for Defendant, International 
Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, 
AFL-CIO 


DISTRICT OF COLUMBIA: ss 


John F. English, being first duly sworn upon oath, de- 


poses and says that he is General Secretary-Treasurer of the Defendant, 
and, as such, has read the foregoing Answer by him subscribed; that 
the matters set forth therein are true to the best of his knowledge 


and belief. 


Subscribed and sworn to before me 
this sixteenth day of October, 1957. 


c, D. C. 


CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing 
"answer" of the Defendant, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, AFL-CIO, has 
been served by leaving a copy hereof at the office of counsel 
for the Plaintiffs this sixteenth day of October, 1957. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Jack Bir aaee Thomas C. Manning, 
Frank Kennedy, Andrew Boggia, George - 
Becker; Joseph Molloy, John McManus, 

. Harold Will, Steve Milone, John McGlynn, 
Howard . McFarland, John Olsen and ... 
Hobart Gale, 


Plaintiffs 


- 


against 


John F. ‘English; individually and as : ril Action No. 2361-57 
General Secretary-Treasurer of Inter-. : psa aT 
national: Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers 
of America, AFL-CIO, Dave Beck, Daniel 
J. Murphy, John J. Conlin, Sidney L. 
Brennan, John T. O'Brien, Frank Brewster, 
William A. Lee, Joseph. Diviny, James RB. 
Hoffa, Einar Mohn, Harry Tevis and Inter- 
national Brotherhood of Teamsters, i 
Chauffeurs, Warehousemen and Helpers of 
America, AFL-CIO, 


Defendants 


PRELIMINARY INJUNCTION ORDER 


Upon plaintiffs’ Motion - ‘for Preliminary Injunction pursuant to a 
Rule to Show Cause issued by this Court on the 14th day of October 1957; 
and upon consideration of the record, oral arguments, Findings of Fact 
and Conclusions of tax: it is hereby, during the pendency of this action | 
and until determination of plaintiffs' claim for permanent davscrnee toe: 
(1) ORDERED that defendant, James R. Hoffa, be and he 
hereby is enjoined and prohibited from taking office as General Presi- 
dent of defendant, International Brotherhood of Téeaustors: Chauffeurs, 


Warehousemen and Helpers of America, AFL-CIO, (hereinafter referred to 


"as INTERNATIONAL BROTHERHOOD), and it is, 
(2) FURTHER ORDERED that all other persons allegedly 
elected to office in the said INTERNATIONAL BROTHERHOOD at its 
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17th International Convention be and they hereby are enjoined 
and prohibited from taking or occupying such office, and it is, 

(3) ‘FURTHER. ORDERED that all persons allegedly 
elected to office inthe said INTERNATIONAL BROTHERHOOD on the 
basis of the Proceedings of the said -INTERNATIONAL BROTHERHOOD 's 
T7th International Conventton, be and they hereby are enjoined 
and prohibited from receiving any salary or other compensation 
as officers or officials of said defendant INTERNATIONAL BROTHER- 
HOOD, and it is 

(4) FURTHER ORDERED that defendants, as de facto 
or de jure officers of defendant INTERNATIONAL BROTHERHOOD, and 
those in concert with them be and they hereby are enjoined and 
prohibited from applying ra decision, practice, usage or 
policy in violation of the 1952 Constitution of the said INTER- 
NATIONAL BROTHERHOOD, and it is 

(5) FURTHER ORDERED that defendants and all persons 


purpérting to act as officers or officials of defendant INTER- 


NATIONAL BROTHERHOOD be and they hereby are enjoined and 
prohibited from expending any monies from the said INTERNATIONAL 
BROTHERHOOD's treasury or funds, and from committing or authorizing 
the use of funds of any subordinate body, for any purpose in 
violation of the said 1952 Constitution of the INTERNATIONAL 
BROTHERHOOD; and it is 

(6) FURTHER ORDERED that defendants and any person 
purporting to act as an official or officer of said INTERNATIONAL 
BROTHERHOOD be and they hereby are restrained and prohibited from 
threatening plaintiffs or any persons who signed affidavits for 
plaintiffs or any potential witnesses for plaintiffs, directly 
or indirectly; or visiting any reprisal upon them; or interfering 
with them in any way in the conduct of this litigation because 
of their status as plaintiffs, witnesses or affiants herein; 
or discriminating against them in any way because they have filed 
the complaint herein, wade any affidavit herein or have given or 
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propose to give any testimony or evidence herein. 


PROVIDED that this Preliminary Injunction Order shall 


not take effect unless and until plaintiffs or any jone of them 
gives security in the sum of ONE HUNDRED THOUSAND ($100 , 000.00) 
DOLLARS , for the payment of such costs and damages jas may be 
incurred or suffered by any party who is found to have been 
wrongfully enjoined or restrained; and 

PROVIDED FURTHER that this Injunction Order shall 
be binding only upon the parties to this action, their officers, 
agents, servants, employees and attorneys and upon persoss in 
active concert or participation with them who receive actual 
Caotice of this Order by personal service or otherwise. 

The reasons for granting this Preliminary Injunction 


are fully set forth in the Findings of Fact and Conclusions 


of Law which are hereto annexed and are hereby made part of 


this Preliminary Injunction Order. 


/s/ F. Dickinso1..Letts 
—judge, U- 3 District Court 


Issued pursuant to Rule 65 of the Federal Rules of Civil 
Procedure this 23rd day of October, 1957, at 3:00 p.m. 


’ 


@..<> STATES-COURT OF APPEALS 
For the District of Columbia Circuit 


NO 14, 801 OCTOBER 


' International Brotherhood of Teamsters, 

Chauffeurs, Warehousemen and Helpers 

of America, AFL-CIO, et al., 
Appellants, 


ve 


John Cunningham, et al., 
Appellees. 


Before: Wilbur K. Miller, Fahy and Washington, 
Circuit Judges. 
ORDER 

This case having come on to be heard on the motion of appellants 
for a stay of the preliminary injunction order of the District Court dated 
October 28, 1957, or, in the alternative, for a vacation of such order, and the 
Court having reviewed the record and briefs and having heard the argument of Counsel; 
eee 

WHEREAS it appears to the Court that the findings and conclusions 
made by the District Court in. support of its preliminary injunction order go further 
than necessary for purposes of said order, but are tentative only, and 


WHEREAS upon the whole record it appears to the Court that with the 


exception of paragraphs four and five thereof the said preliminary injunction order 


may be sustained, as a proper exercise of judicial authority, without the adoption 
by this Court of all the findings or conclusions made by the District Court; and 
WHEREAS this Court in its order of September 28, 1957, in 
Case No. 14,141, directed that the trial of this case be expedited, as permitted by 
the calendar of the District Court, without regard to the pendency of Case No. 14, 141, 
and this Court remaining of the view that, regardless of the pendency of the present 
appeal, the trial of this case should be expedited; 
NOW, THEREFORE, IT IS ORDERED by the Court that the aforesaid 
motion to stay or vacate the preliminary injunction order of the District Court be, 


and it is hereby, denied: PROVIDED HOWEVER, that paragraphs four and five of 
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said preliminary injunction order. reading as follows: 


' (4) FURTHER-ORDERED that defendants, as de|facto 
or de jure officers of defendant INTERNATIONAL BROTHERHOOD, 
and those in concert with them be and they hereby arejenjoined 
and prohibited from applying any decision, practice, usage or 
policy in violation of the 1952 Constitution of the said INTERNATIONAL 


BROTHERHOOD, and it is 


(5): FURTHER ORDERED that defendants and all persons 
purporting to act as officers or officials of defendant 
INTERNATIONAL BROTHERHOOD be and they hereby) are enjoined 
and prohibited from expending any monies from the said 
INTERNATIONAL BROTHERHOOD'S treasury or funds, and from 
committing or authorizing the use of funds of any subordinate 
body, for any purpose in violation of the said 1952 Constitution of 
the INTERNATIONAL BROTHERHOOD; 


be, and they are hereby, vacated and that the following be, and it is hereby, 


substituted therefor: 


(4) FURTHER ORDERED that the affairs of the INTERNATIONAL 
BROTHERHOOD be governed by the provisions of the Constitution 


of 1952 of the said INTERNATIONAL BROTHERHOOD, and that no 
amendments made at the 17th International Convention of the 
INTERNATIONAL BROTHERHOOD be put into effect during the 
pendency of this preliminary injunction order. 
This order is without prejudice to an application either to the 
District Court or to this Court for further modification of the preliminary injunction 


order, upon a showing that the plaintiffs-appellees are not prosecuting the action with 


due diligence, or upon other proper cause shown, 


Per Curiam. 


Dated: November 4 1957 


IN THE UNITED STATES DISTRICT COURT 
FCR THE DISTRICT CF COLUMBIA 


(Civil Division) 


Fite: Sav. 23, £935 


JGHN CUNNINGHAM, ET AL, 
Plaintiffs 


ve Civil Action No. 2361-57 
JOHN F. ENGLISH, ET AL. 


Defendants 


It is hereby ordered by this Court that the preliminary 
injunction heretofore entered in this cause on the 23rd day of 


October, 1957 be and the same is hereby dissolved. 


Judge 


IN TUE UNITED STATES DISTRICT CCURT 
FOR THE DISTRICT CF CCLUABIA 


e 6, iy 
fizko: Jézs. 23, 1985 (Civil Division) 


JCHN CUNNINGHAM, ET AL. ) 

| Plaintiffs ) 
v. ) Civil Action No. 2361-57 

JOHN F;. ENGLISH, ET AL. ) 

) 


° Defendants 
STIPULATION 


It is hereby stipulated by and between the attorneys 


for the respective parties herein that: 


1. The following persons shall be made |parties defen- 


dant in the above-entitled action: 
Harold J. Gibbons ; 
Gordon R. Conklin 
George E. Mock 
John J. O'Rourke ~ 
Thomas E. Flynn = 
Cwen Brennan 
John R. Backhus 
Murray W. Miller 
2. Edwerd Bennett Williams, Esquire, hereby appears 
as attorney herein for the said added parties defendant; 
8. The said added parties defendant hereby adopt 
the answer heretofore filed on behalf of the defendants as well 


as the entire record in this case to the date hereof. 


a | 

i 
EP of Ws Ie Like cele 
“Attorney for Plaintiffs 


Attorney for Defendants 


Approved: 


Judge aera ere 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Civil Division) 


JOHN CUNNINGHAM, ET AL. 
Plaintiffs 


JOHN F. ENGLISH, ET AL. 


) 
> 
ve ). Civil Action No, 2361-57 
) 
) 


Defendants 
CONSENT ORDER 


This cause came on to be heard this term of court upon 
plaintiffs* demand for equitable relief as set out in the amended 
complaint filed herein, which amended complaint prays in the 
main for the calling of a new convention of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America and for a new election of officers in accordance 
with the provisions of the International's Constitution. After 
22 days of trial during which oral testimony was heard and 
documentary evidence received, the parties hereto have consented 
and do hereby consent to the entry of the decree hereinafter set 
out. 

1. It is hereby ordered that the preliminary injunc- 
tion heretofore entered in this case on the 23rd day of October, 
1957 be and the same is hereby dissolved and nullified, and 
the amended constitution of the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America 
adopted at the 17th convention of the International at Miami, 
Florida in October, 1957 shall forthwith go into effect, 
provisionally in accordance with the following paragraphs of 
this decree, and the officers of the International elected at 
the convention shall forthwith take office provisionally in 


accordance with the following paragraphs of this decree. 


; nominated by the defendants, and 


, nominated jointly by the plaintiffs 


of Monitors for the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of Americafor such period 
duties as are hereinafter |set out. 
, the Monitor jointly nominated by 
e as chairman of the Board of Monitors. 
A majority vote of the Monitors shall be determinative of any 
action to be taken by the Monitors. In the event of the in- 
ability or unwillingness to serve, or other disability on the 
part of any Monitor, he shall be relieved of his duties and dis- 
charged of the obligations hereunder, and a successor Monitor 
shall be appointed in his place by the Court upon nomination 
by the party or parties, as the case may be, who nominated the 
Monitor to whose office the successor Monitor shall be appointed. 
Furthermore, the Monitors are at all times subject to removal 
by this Court in the exercise of its discretion) for any cause 
and are subject as officers of the Court to supervision and 
direction of the Court in performing these duties as hereinafter 
enumerated. 
3. The Board of Monitors in order to) insure the en- 
forcement and protection of all rights of the individual members 
and the subordinate bodies of the International) Brotherhood of 


Teamsters, Chauffeurs, Warehousemen and Helpers| of America, as 


guaranteed by the provisions of the International constitution, 


in particular, 


a. the right to vote periodically for elective. 
officers, 
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the right to honest advertised elections, 


the right to fair and uniform qualifica- 
tions to stand for office, 


d. the right to freedom to express views at 
meetings 


shall counsel with the General Executive Board of the Inter- 
national Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America and make recommendations upon review of 
appeals taken pursuant to provisions of the International 
constitution. 

4. The Board of Monitors shall draft a model code 
of local union by-laws not inconsistent with the International 
constitution, or model provisions for inclusion therein not 
inconsistent with the International constitution, which model 


code or provisions the General Executive Board of the Inter- 


national Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
abot 


Helpers of America well] recommend for adoption by the local 
unions. 

5. The! General Executive Board in consultation with 
the Board of Monitors shall review and where needed establish 
accounting and financial methods, procedures and controls 
affecting 211 funds and properties held, received and disbursed 
by or on behalf of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, and its sub- 
ordinate bodies. All persons having custody or management of 
such funds or properties shall be required to adhere to the 
recognized legal and equitable standards and obligations imposed 
upon fiduciaries in the handling of such funds and properties. 

6. No officer of the International Brotherhood of 


Teamsters, Chauffeurs, Warehousemen and Helpers of America shall 
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have a personal financial interest which conflicts with the full 
performance of his fiduciary duties as a representative of the 


International, nor shall he own or have a substantial business 


interest in any enterprise with which the International Brother- 


hood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America bargains collectively, or in any business enterprise 
which is in competition with any other business! enterprise with 
which his union bargains collectively, nor shall he own or have 
a substantial business interest in a business enterprise a sub- 
stantial part of which consists of buying from,| selling to, or 
otherwise dealing with the business enterprise with which the 
International Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America bargains collectively. 
The provisions of this section do not apply in the 
case of an investment in the publicly traded securities of 
widely held corporations which investment does not constitute a 
substantial enough holding to affect or influence the course of 
corporate decision. 
7. The General Executive Board of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America shall examine and review the status and condition of 
affiliated local unions under trusteeship to the end that 
trusteeships be removed and self government restored with all 
deliberate speed consistent with the best interests of the 
membership of such locals. The Board of Monitors shall examine 
and review the status and condition of locals where trusteeships 
are maintained and shall counsel with and make recommendations 
to the General Executive Board looking toward the removal of 
trusteeships where removal is consistent with the best interest 


of the membership of the locals, 
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5. The Board of Monitors appointed herein shall serve 
as such for at least one year and thereafter until a new conven-— 
tion of the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America is held at which convention 
officers are duly elected and sworn; provided, however, that 
this Court after one year from the date of this order, in its 
discretion upon petition of the defendant International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, or upon petition of the Board of Monitors may discharge 
and release said Board of Monitors, or the Court on its own 
motion may discharge them at any time. 

A new convention and election of officers shall be 
held at any time after the expiration of one year from the date 
of this order when the General Executive Board by majority vote 
shall resolve to call such convention and hold such election. 
The Board of Monitors may recommend to the General Executive 
Board after the expiration of one year from the date of this 
order that a new convention and election be held. In all events 
such new convention and election of officers must be called and 


held within the time specified by the provisions of the con- 


stitution of the International Brotherhood of Teamsters, Chauf- 


feurs, Warehousemen and Helpers of America as amended. 

9. The call for a new convention and election of 
officers of the International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America shall be issued in 
accordance with the International constitution by the General 
Executive Board. 

Delegates to such convention shall be 

| elected in strict and literal compliance 
with the International constitution. 
The General Executive Board of the Inter- 
national shall recommend to its affiliated 
locals that such delegates be elected by 
secret ballot and, where practicable, 


under the supervision of such outside 
agencies as the Honest Ballot Association. 


—6.= 


The examination and approval of all creden- 
tials submitted by delegates to said con- 
vention shall be made by the convention 
Credentials Committee and the Board of 
Monitors is authorized to counsel with 

such Credentials Committee and| make recom- 
mendations to it. 

10. The Board of Monitors shall receive compensation 
for the services performed by them in an amount to be determined 
by this Court, such payment to be made by the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America. gat 

11. The Board of Monitors shall make ja eport semi= 
annually to this Court and at the conclusion of |its services 

. and may make recommendations after consultation with the General 
Executive Board for amendments to the International constitution 
for proposal at the next International convention. 

12. The General Executive Board of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America shall make available to the Board of Monitors such 
clerical and technical help as is reasonably required and neces- 
sary. 

13. No reprisal of any sort or nature shall be taken 
against the plaintiffs or any witnesses or affiants in this case 
or any other person or persons because of their| participation 
in or connection with this case and the General Executive Board 
shall press charges against anyone violating this section. 

14. The International Brotherhood of; Teamsters, 
Chauffeurs, Warehousemen and Helpers of America shall pay the 


fees of counsel for the plaintiffs and expenses incurred by 


those in the prosecution of this action, such fees and expenses 


2 1p clone, 


to be determined by this Court. 
opetevel_. 
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IN THE UNITED STATES DISTRICT COURT 
= 4G “|, FOR THE DISTRICT OF COLU#BIA 
Fen, Serr. 12,195% 


Civil Division 


JGHN CUNNINGHAM, ET AL, 


Plaintiffs 
ve ; Civil Action No. 2361-57 


JOHN F. ENGLISH, ET AL, 
Defendants 
nib ee Ob EE ATES He Gol CE 

_ AND FOR INSTRUCTICNS AND ORDERS OF COMPLIANCE 

The Board of monitors respectfully represents to this 
Court as follows: 

1. Paragraph 2 of the Consent Order of January 31, 1958, 
which established the Board of Monitors, contains the following 
provision: 

“Furthermore, the Monitors are at all times sub- 

ject to removal by this Court in the exercise of 

its discretion for any cause and are subject as 

officers of the Court to supervision and direc- 

tion of the Court in performing those duties as- 

hereinafter enumerated." 

Pursuant to this provision, the Board of Monitors files this Peti- 
tion with the Court and respectfully declares: 

A. The status and authority of the Board of Monitors 
has been questioned by .the Defendant International: Brotherhood on 
the basis that the powers of the Monitors are merely advisory and 
recommendatory. It is understood that the Defendant International 
challenges the authority of the Board of Monitors to issue Orders 
of Recommendation, such as Order of Recommendation, No. 16, a copy 
of which is attached! as Exhibit 1, and the Supplemental Order there- 
to, a copy of which is attached as Exhibit 2, concerning the filing 
of charges against International Vice President Owen B. Brennan; 
Order of Recommendation No. 17, a copy of which is attached as 
Exhibit 3, concerning the filing of charges against Samuel Feldman, 
Business Agent, Local Union No. 929; and Order of Recommendation No. 
19, a copy of which is attached as Exhibit 4, and: the Supplemental 


Order thereto, a copy of which is attached as Exhibit 5, concerning 


Be 


the filing of charges against Glenn W. Smith, President, and H. L. 


Bolling, Secretary-Treasurer, Local Union No. 515. Through its 
attorneys, the Defendant International Brotherhood hag stated, in 
effect, that the Board of Monitors. has no authority to request a 
“cleanup" of the International; that the Board has no| authority 
to issue Orders of Recommendation to General President Hoffa and 
the General Executive Board that charges be filed against officers 
and members who are alleged to have committed acts involving 
wrongdoing, corruption and racketeering or other acts) violative 
of the International Constitution and their oaths of obligation; 
and that the authority of the Board of Monitors is limited merely 
to “appellate review". 
B. The Board of Monitors declares that) it is of the 
view that the Consent Order was entered into with the definite 
understanding that, if the Defendant International should fail to 
comply with a recommendation of the-Monitors, the Court would have 
the power to compel the Defendant International and its officers 
to comply with the recommendation. | . 
C. The Board of Monitors reports to the Court that 
there has not been full compliance with the following Board Orders 
of Recommendation: 
(1) Order of Recommendation No. 4, a copy of 
which is attached as Exhibit 6, concerning trusteeship 
proceedings against Local Union No. 107 (see also the 
letters of Chairman ("Donoghue to General President Hoffa 
dated July 9, 1958, and September 2, 1958, copies of which 
are attached as Exhibits 7 and 8). 
(2) Order of Recommendation No. 11, a copy of 
which is attached as Exhibit 9, with respect to the audit 
of the books of Local Union No. 245 (see also the letter 
of September 2; 1958, from Mr, Theodore Herz of Price 
Waterhouse & Co. to Chairman © 'Donoghue, a copy of which 
is attached as Exhibit 10, and the September 2, 1958, 


. telegram of Mr. A. J. Round, Acting Secretary-Treasurer of 


Be eat 
Local Union No. 245, to the Board ot Monitors, 2 copy of 
which is attached as Exhibit 11). 

(3) Order of Recommendation No. 12, a copy of 
which is attached as Exhibit 12, with respect to the audit 
of the books of Local Union No. 808 (see also the August 
11, 1958, letter of Mr. Theodore Herz of Price Waterhouse 
& Co. to Chairman O'Donoghue, 2 copy of which is attached 
as Exhibit 13). 

(4) Order of Recommendation No. 14, a copy of 
which is attached as Exhibit 14, concerning the Price 
Waterhouse report of July 22, 1958, a copy of which 
appears as Exhibit 29 of the Initial Report_of Board of 
Monitors. 

(5) Oxder of Recommendation No. 16, a- copy of 
which’ is attached as Exhibit 1, and the Supplemental Order 
thereto, a copy of which ig attached as Exhibit 2, concern- 
ing the filing of charges against International Vice Presi- 
dent Brennan. 

(6) Oxder of Recommendation No. 17, paragraphs 
1, 2 and 4, 4 copy of which is attached as Exhibit 3, 
concerning the filing of charges against Samuel Feldman, 
Business Agent of Local Union No. 929. 


(7) Order of Recommendation No. 18, a copy of 


which is attached as Exhibit 15, concerning the publica- 


tion of Orders of Recommendation in The International 
Teamster (see also the letters of Chairman © "Donoghue to 
General President Hoffa dated August 27, 1958, August 28, 
1958, and September 2, 1958, copies of which are attached 
as Exhibits 16, 17 and 18). 

(8) Order of Recommendation No, 19, paragraphs 
3 and 4, a copy of which is attached as Exhibit 4, concern- 
ing the filing of charges against Glenn W. Smith, President, 
and H. L. Bolling, Secretary-Treasurer, Local Union No. 


515. 
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(9) Order of Recommendation No. 20,) a copy of 


which is attached as Exhibit 19, concerning Rules Governing 


the Conduct of Local Union Nomination ieetings and Elections 


of Officers. 
(10) Oxder of Recommendation No, 21, 2 copy of 
which is attached as Exhibit 20, concerning the illegal 
merger of Local Union No. 183 with Local Union No. 959. 
The Board of Monitors attaches as Exhibit 20(a) 
all additional correspondence that has passed) between the 
Board and the International with respect to the above 
Orders of Recommendation. 
The Board of Monitors also reports that the International General Execu- 
tive Board violated the Consent Order by deciding the Joint Council 
13 election appeal without consulting with the Monitors; that the 
International did not comply with the Board's request of July 3, 
1958, that no notice of decision be issued concerning the action 
taken by the General Executive Board in violation of the Consent 
Grder (see Chairman C'’Donoghue's letter of July 3, 1958, to General 
President Hoffa, a copy of which is attached as Exhibit 21); and that 
the International failed to comply with the requests made in Chairman 
O'Donoghue's letter to General President Hoffa, dated August 6, 1958, 
a copy of which is attached as Exhibit 22, and failed to comply 
fully with the recommendation of its General Counsel that a retrac- 
tion be printed in the September issue of The International Teamster. 
D. Under paragraphs 8 and 9 of the Consent Order, the 
Board of Monitors may recommend to the General Executive Board, after 
the expiration of one year from the date of the Consent Order, that a 
new convention and election be held. The basic objective of the Con- 
sent Urder is the holding of a2 new convention so that de jure officers 
may be elected for a definite term under the International Constitu- 
tion. The officers now serving as International: offiters are provi- 
sional or de facto officers. In its first Report to this Court, on 
pages 40-41, the Board of Monitors made the following statement: 
“Although no official communication has been re- 
ceived by the Board of Monitors from the Interna- 
tional Union concerning the holding of the next 
convention, the Monitors have heard that it) is 


proposed to hold a convention in February, |1959. 
A majority of the Board of Monitors desire to 
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state to the Court at this time that compliance 
with various provisions of the Consent Order 
dealing with the following subjects is a condi- 
tion precedent to the holding of a convention: 
(1) the adoption and publication of model by- 
laws or provisions for insertion in local union 
by-laws; (2) the establishment of a reporting 
control system between the International and 
the local unions in order that the standards — 
for good-standing membership in the local 
unions and the International will be uniform; 
(3) recommendations of amendments to the Inter- 
national Constitution; and (4) the release of 
the trusteed locals .. ." 


Since the filing of this Report, the Monitors have been informed 


that the General Executive Board, within the near future, will issue 
a call for a convention to be held in February, 1959. The Board of 
Monitors is of the opinion that 2 convention cannot properly be 
held at that time because of the abovementioned prerequisites; 
namely, the drafting of the new Constitution and model by-laws, the 
release of the trusteed locals under proper supervision of the 
Board of Monitors, and the installation of a proper record-keeping 
system in the International office to show the good-standing member- 
ship of each member of the International. The Board of Monitors 
believes it is essential that some permanent system of keeping 
records of the good-standing membership of each member of the Intezx- 
national be established in the International office so that the 
number of good-standing members in a local union will be readily 
accessible to the Board of Monitors. Further, Price Waterhouse & 
Co. has reported that it is essential to good auditing that better 
record-keeping be established in the International office. In 
order for the basic objectives and purposes of the Consent Order to 
be properly effectuated, it is absolutely necessary that the con- 
vention be held only after modern auditing and reporting procedures 
are established to insure that the convention reflects a truly 
democratic expression of the view of the membership. 

E, The Board of Monitors reports to the Court that, 
to insure that the Monitors can acquire the necessary knowledge and 
secure the necessary documents upon which to base its recommenda- 


tions to the International Union, subpoena powers are essential. 
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2, In view of the declarations made in Paragraph 1 above, 
the Board of Monitors respectfully prays that the Court: 
A. Instruct the Board of Monitors whether the 
Monitors have the power to issue Orders of Recommendation, such as 
Orders of Recommendation No. 16, No. 17, and No. 19,| and the 
Supplemental Orders to No. 16 and No. 19. 
B. Constrte or reform the Consent Order and 
insert the following provisions in the Urder: 
“After the Board of Monitors issues an Order of 
Recommendation and after service of the same 
upon the International and failure on the part 
of the International and its officers to carry 
out and comply with the terms and conditions of 
any Order of Recommendation, the Board of Moni- 
tors shall promptly file a petition with this 
Court for enforcement of the Order of Reco enda- 
tion. The Court shall compel compliance with 
all Urders of Recommendation unless it finds 
them unreasonable." : 
C. Issue Orders to the Defendant International Brother- 
hood, its General Executive Board and its officers to comply with 
the Board of Monitors’ Orders of Recommendation No.) 4, No. ll, No. 
12, No. 14, No. 16, No. 17, No. 18, No. 19, No. 20 and No. 21, and 
the Supplemental Orders to No. 16 and No. 19 and to publish a 
retraction, together with a complete statement of the facts, with 
respect to the Joint Council 13 election appeal. 
D. (1) Construe or modify paragraphs 8 and 9 of the 
Consent Crder and insert the following prdvision in the 


Order: 


to recommendation by the Board of Monitor to 
the General Executive Board of the Intern 
tional, with the exact time of holding the 
convention being subject to the final approval 


of the Court." 


“The time for the convention shall be tore to 


(2) Interpret or construe paragraph 9(c) of the 
Consent Order and instruct the Board of Monitors to pass 
upon the credentials of any and all delegates to the con- 
vention and to set up procedures whereby the Monitors can 
conduct hearings on protests relative to the legality of 


the election of delegates prior to the convention before 


ays 

E. Insert @ provision in the Consent Order to the 
effect that the Board of Monitors possesses subpoena powers under 
the terms of Rule 53(d) of the Federal Rules of Civil Procedure. 

F. Interpret or construe paragraph 5 of the Consent 
Urder and instruct the Board of Monitors (1) whether the provisions 
of paragraph 5 are mandatory and require the Defendant International 
Brotherhood to adopt reporting and recording procedures and controls, 
such as were recommended by Price Waterhouse & Co. in its report of 
July 22, 1958, a copy of which appears 4s Exhibit 29 of the Initial 
Report of Board of Monitors, and by the Board of Monitors in Urder 
of Recommendation No. 14, a copy of which is attached as Exhibit 
14; and (2) whether the accounting, financial and reporting and 
record-keeping procedures which should be established are to be 
permanent or merely temporary in nature, that is whether these pro- 
cedures can be completely abolished after the term of office of 
the Board of Monitors has expired. 

G. Grant such other further relief as may be neces- 
sary and may seem to the Court meet and proper. 

H. Set a date for an immediate hearing on this 
petition. 


Respectfully submitted, 
er rt NS 
Martin F. O'Donoghue, Chairman 


Godfrey P. Schmidt 


Be icin 
Service of this Petition is acknowledged this day 

of September, 1958, and the attorney for the Plaintiffs hereby 
agrees that this decree be construed or modified as prayed for in 
the Petition. 
“Kttorney for Plaintiffs 


Personal service of this Petition on the Defendant Inter- 


national Union this day of September, 1958, is hereby 
acknowledged. 


Attorney for Defendant 


International Union 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 


JOHN CUNNINGHAM, ET AL., 


Plaintiffs 


) 
) 
Vv. ) 
) 
) 


Civil Actton No. 2361-57 


JOHN F, ENGLISH, ET AL., 
Defendants 


MEMORANDUM OF MEMBER SCHMIDT CONCERNING 
THE "MEMORANDUM OF MEMBER WELLS CONCERN- 
ING PETITION FOR CONSTRUCTION, ETC." 

It seems appropriate to insert in the records of the 
Board of Monitors my disagreement with certain statements appear- 
ing in Mr. Wells' written discant from the majority “PETITION 
FOR CONSTRUCTION, REFORMATION AND/OR MODIFICATION OF THE CONSENT 
ORDER AND FOR INSTRUCTIONS AND ORDERS OF COMPLIANCE." 

The Consent Order is indeed an agreement or binding 
Contract between the parties to this case. It is also much more, 
it is a decree of a Court of Chancery establishing chancery re- 
ceivers with limited powers. The "modifications" and "reforms" 
against which Mr. Wells pretests are verbal and not semantic. 
They are proposed for clarifying and expressing less ambiguously 
the implications of the express language of the Consent Order and 
the intentions of the parties who framed the Consent Order and 
who executed it. 

Nor is it correct te suggest, as dees Mr. Wells in his 
Memorandum, - that the Consent Order, finally and for all purposes, 
“concluded the adversary phase of the litigation," It was thor- 
oughly understood that the Consent Order (which itself is clear 
on this point) was not a settlement but a method for "shortening 
the trial." It was emphatically understood and expressly con- 
ceded by all of the parties. that the plaintiffs reserved the right 
to go back into Court fer the reinstatement of the preliminary in- 
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jJunctton tf tne-tefertants violated tne Consent-trder. | Praintiffs 
also explicttty reserved, without any modification-or diminution, 
thetr @riginal contentton that tne present provisional rofficers 
were rot validly elected. 

As to the convocatton-of a new Internattonal Convention at 
this time, I submit that it was the intention of the parties 
(and tt was thetr statement tm the Consent Order) that the "call" 
for the convention could not be made by either party prier to the 
expiration of one year from January 31, 1958, nowever, I agree 
with Mr. O'Donoghue that the language involved is ambiguous. This 
can easily be demonstrated if the syntax of the two questions 
invelved ts analyzed by ttagrams in the fastrton taught |by leading 
grammarians, (See the -amersted diagrams) The two sentences invol- 
ved are: 

"A new convention and election of 


officers shall be held at any time after the 


order when the General Executive Board by ma- 
jority vote shall resolve to call such con- 
vention and hold such election. The Board of 
Monitors may recommend to the General Executive 
Board after the expiration of one year from the 
date of this order that a new convention and 
election be held." (Emphasis added) 
The amended diagrams will show the two alternative] read- 
ings which constitute the ambiguity. If the cenjunction "when" in 
the first sentence intreduces an adverbial clause, one reading is 
possible (although it is a very distorted and self-contradictery 
reading). If, on the other hand, the conjunction "when" introduces 
an adjectival clause, modifying the noun, "time," then the first 
sentence will receive its proper interpretation. In other words, 


the convention and election shall be held at any time "after the 


expiration of one year from the date of this order" then or at which 


~20 
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time the Generel -Reecuttive Board shali-reselve te-cali-a cenven- 
tion-and& old -an election; subject, of course, to what the Moni- 
ters recommend after they consult with the provisional General 
Executive Board. ~Te remfer this first sentence in :a-manner which 


constitutes the dependent clause as an adverbial clause would 


mean that the cenvention and election shall be held (without any 


qualifications) when the General Executive Beard shall resolve to 
call a convention and held an election. It is precisely in this 
respect that the Williams' reading of the first sentence is in- 
correct and inconsistent. Apparently Williams concedes that the 
election may net be held until after the expiration of one year 
from the date of the Consent Order. But he takes the position 
that the "call" may be réselved upon by the General Executive 
Board prior to the expiration of that year. The same hermeneutics 
which justify a veto ef an election and convention befere ene year 
after the date of the Consent Order permits issuance ef a "call" 
only after the expiration ef one year from the date of the Consent 
Order. In this connection the only possible construction ef the 
second sentence (whose diagram is also submitted herewith) lends 
confirmation to the construction just made ef the first sentence. 
There is an obvious and intended similarity between the preposi- 
tional complex (contained in the first sentence) reading "at any 
time after the expiration ef one year from the date of this order" 
and the prepositional complex (appearing in the second sentence) 
reading “after the expiration of one year from the date ef this 
erder." It is clear from the second sentence that the Moniters' 
‘Board may recommend a new convention and election only after the 
expiration ef ene year from the date ef the Consent Order. Unless 
this second sentence is te be regarded as a nullity te be evaded 
by a "call" prior te the expiration of this year-long period, the 
“call” of the convention as well as the holding ef the election 
must, pursuant te the first sentence in its full context, be de- 
ferred until the expiration ef that year-long period. 


Sentenee one tn-effect-says that-a cenventten and! elec- 
tien "shall be helt" -at any time “after the expiration of one year 
from the dete of this-order." -(denuary 31, 1958) ‘Now, it is 
clear from’ the language of the Consent Order thet the parties <td 
not intend to leave the matter so -indefinttely. Inthe first sen- 
tenee they tetermined the generality of the complex prepesitional 
phrase underlined in the quetetion set forth-abeve by appending 
to the-word, “time”,--an-adjectival prepesitional phrase: After 
the expiration of one year from the-dete of this order," They 
alse appended an adjectival clause which modifies the noun, "time", 
and which specifies, te a certain extent, the vagueness of the 
words “at any time." That adjectival clause reads "When the Gen- 
eral Executive Board by majerity vete-sheall-reselve te /eall such 
convention ard hold -such-election." 
The reading which Mr; Willems makes of ‘this first sen- 
tence changes the-adjectival clause just quoted tnte-an-adverbial 
clause modifying the verb, “shall be held," In making this change 
and in thus creating-an ambiguity, Mr. Willtemst presert reading 
dees violence to the ordinary meaning of the werd, "when" (because 
accerding to his reading it means “of now"™);--and his reading also 
necessarily implies-an interpetation of the-atverbial phrase like 
"at any time" to modify the verb "shall resolve.” 
The point I am trying to make is that the ambiguity 
arises from two incompatible readings; the significance of the 
clause "when the General Executive Board shall resolve by majority 
vote to call such convention and held such election," ‘one ef which 


makes it an adjectival clause and the other an adverbial clause. 
If it is an adjectival clause it means that the convention shall 
be held and the resolution te issue the "call" can be made enly 


after the expiration after ene year from the date ef the Consent 
Order. If it is an adverbial clause, it might, on being tortured 
and twisted, mean that the convention may be held after the expira- 
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tien of one-year but the General Executive Board-may vate to 
“eall” the cenventten-prier to-one year. 

At the time of the trefting-of the Consent order, the 
te-serve—as—a check upen the-action-of the previstenel General 
Executive Beard-ormt vice-versa. It wes-e-system wf ‘checks ant 
petances. I-wes-afrati that Mr. Heffa weuht-ceall the cenvention 
prematurely>-—-and Mr. Willtems--wes-afreti-thet I-weuld -went te 
continue the Monitorshtp untuly. The compromise-wes that each 
party ceuld-ask the Court fer-a conventten-after tke exptration 
ef ene year but the ether party could -be heard om the-applica- 
tion. 

I quite-agree that bmprovement in-the affairs ef the 
Teamsters must in the end arise frem the will-end-actten ef the 
Teamster-“membership, not frem-actieons er Ceurts or Cengresstenal 
Committees. Hewever, there are se many dicteterial barriers to 
‘an expression and tmplementatton of the Exee will ef the Teamster 


tien ean be hac unless these barriers are removed. That ts pre- 
eisely the reasen-why the majerity ef the Moniters is urerdlling 

to -appreve-a cenventien at this thre. 

Nor—has Mr.-Wells currectly steted my pesitten-—es attor- 

ney fer the piaintiffs in thts case. If not true thet these plain- 
tiffs "sought only-a new cenvertienr™*,.” They did, indeed, 

-seek a new convention of henestly elected delegetes truly repre- 
-senting the will of the-membershtp. But they deught semething 
—eise in-additton,-as is clear from Section 2, page 27 of the printed 
complaint which reads as follews: 


1. Thts- court-eppeint—-e-reeetver wr beard of recetvers, 
@ master tm equity or members in equity authorized 


- --(e) Fe devise end-establish, pursuant to the IBT Con- 
stitution, fatr and-soeunt -preeedures fer-elections by the members 
of Ileeal witens, wherein-and-whereby said iecel unien members 
either (1) ‘authorize py fair -and-secret-baliet the leeal unton's 
executive board to elect proper delegates, qualified as such and 


Irternattenal- 
by -secret ‘ballot--arm urnter fair voting 
gates to attend and vote at such National Convention; 


({») to-supervise cemplienece with the IBT titution 
and the AFL-CIO Censtitutten during the intra-lecal balloting 
and during the National Convention; 


(c} -te confine his er their supervisien-and authority 
te-enfercement emt tewful epplteatten of setd Constitutions for 
the purpeses of said Nattenal Conventten election and the intra- 
Leeal--electiens which must-precede that election, witheut -any 
-attempt -at tmpesing on any “member or subordinate bedy of the In- 
ternational Organization the judgement or preference of |said re- 
ceiver or recetvers, master tn equity or masters in equity; 


-(4) -to-de-the-aferesaid things with 11 -dispatch and 
expedition consistent with their-being denme-well under |the IBT 
Censtitutten-amt the AFL-CLO Comstitutien ent in-eecerdance with 
the objectives of-said Censtituttiens;—-and te return the full 
 memesement of the-affairs of the International Organization to 
the-General Officers duly etected-at such eet Convention 
convened pursuant to the Order of this Court; and 


(e) ‘te-obtain the sworn testimeny -of- switnesses from 
the vartous feeals affilteted with the Internatienal @rganiza- 
tion for the purpese of ascertaining frem such witnesses or 
frem decuments in their control -a true and accurate account of 
how EDS LoEstesiee te the coming National Convention have been 
selected; 


(f) tec-emter-peyment, -cut-of the general treasury of 
the Internattenal Organization, of the-expenses and disburse- 
-ments of this Iitigatton. Including reasonable attorneys' fees 
‘and the fees and charges of masters amd recelvers-amnd @11 inci- 
dental expenses incurred by them in meking-any investigation or 
conducting -any election er doing “anything authorized by this 
Court, including travel expenses or witnesses in this, litigation; 


(g) to require defendants to-ebtein from fecal unions 
‘sworn statements of their officers and members of their executive 
beards respecting the detailed precedures and methods used or 
telerated by them fer the selection of their "delegates" to the 
National Convention; and 

In ether words, the plaintiffs: isrew that ne election 
-sheuld be tolerated untess the urten ts first purged of its gang- 
-ster elements -and dictetertal practices-and policies, far from 
trying; -2s Mr.-Wells-says “te-pestporne toxtefirttely-an-expresston 
of-tke--will -of the members," the majority went “thet will-expressed 
freely and without gangster domination er dictatorial imposition 


and ‘alse without fear of reprisal. That cannot be done until 


‘ ‘preper procedures for the conduct of fair hearings, etc, have been 


adepted ‘and applied. 


It is a little late to argue that procedural due process is unimportant 
in the administration of substantive due process. The majority of the Monitors 
is inconsistent in arguing on the one hand that Local Unions should be released 
from trusteeships and on the other hand that the International should be forbidden 
from releasing trusteed locals except under proper safeguards insuring intra- 
union democracy. As I have had occasion to write many-times before in con- 
nection with the Monitorship, it serves no rational or useful purpose to release 
unions from trusteeship, if the net effort will be the continuing perpetuation in 
power of the very people who engineered the trusteeship. We, therefore, re- 
quired the International to stop releasing trusteed locals until a code of fair 
elections (including nominations, etc.) was set up and implemented under the 
guidance wherever possible of some outside impartial agency. The present 
provisional officers are apparently afraid of such outside auspices and such 
fair procedures. 

I have already expressed myself with respect to.the authority of the 
Monitors to request a clean-up of the International in my memorandum sub- 
mitted under the title: MEMORANDUM OF MEMBER SCHMIDT CONCERNING 
THE WRITTEN DISSENT OF MEMBER WELLS FROM ORDERS OF RECOMMENDA- 
TION NUMBERED 16 AND 17, VOTED BY A MAJORITY OF THE BOARD OF 
MONITORS, It is not necessary, therefore, to repeat my argument on that 
point, It will suffice to attach a copy of my said memorandum to this document. 

It is not necessary for me.again to explain my reasons for believing that 
the provisional officers have neither cooperated, nor in many instances complied, 
with the Monitors' wishes. Often, the words of the provisional officers when 
taken at their ordinary meaning signify obedience, compliance and cooperation. 
However, that is where the matter ends. Verbal or token performance is 
vastly different from actual performance. 

The text of the Consent Order and the negotiations leading to its formu- 


lation convince me that the Monitors have the power and right "to consult" with 
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and make recommendations to the provisional officers on any matter covered 
by the Consent Order expressly or by fair implication. Under this view of the 
Consent Order, it would be accurate to say that the Monitors have the right to 
consult with the provisional officers. respecting intra-union democracy, elec- 
tions of criminals, ethical policies and practices, sound fiscal procedures. and 
policies, reprisals, local union by-laws, amendments to the International Con- 
stitution, and the next International Convention and the preparation therefor. I 
do not believe that this power of consultation is an empty power of making rec- 
ommendations which the provisional officers have the right to reject for arbi- 
trary reasons. One of the most important matters on which we as Monitors 
could be consulted would be the advisability of a new convention. | We were in 
fact consulted on this subject on September 16, 1958. We pointed out in our 
printed Initial Report that there were certain conditions precedent to a proper 
International Convention. This is in line with the original complaint which I 
drafted and which did not ask for an immediate Convention and election. It 
asked for the appointment of a board of receivers or masters in equity to pre- 
pare for such a convention and election by eliminating the abuses sadeh would 
constitute a barrier to a free and democratic convention. Section 8 of the Con- 
sent Order lists two powers or authorizations with respect to a new convention: 
1, The power of the provisional officers 
(as qualified by the preceding paragraph num- 
bered 3) to call a convention, after the expiration 


of one year from January 31, 1958. 


2. The power of the Monitors to recommend 
a convention. 


These two powers reciprocally limit one another, especially in the 
light of paragraph numbered 3. Each isa check on the other. On the one 
hand the provisional officers wanted to prevent an undue prolongation of the 
Monitorship. On the other hand the plaintiffs wanted to prevent another rigged 
election, i.e., a convention held prematurely and before the manifest barriers 
to a fair convention are elimimated. Otherwise, insult would be |added to injury 
anda second convention would be as rigged as the first was. 
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The way Mr. Williams now construes Section 8 of the Consent Order 
not only violates the syntax af the first sentence in the second paragraph of 
Section 8 (as pointed out above); it also nullifies the second sentence entirely. 

If the Board of Monitors have any power to make a recommendation with respect 
to the Consent Order (as is also explained above), that power means nothing at 
all if the union, by making a previous "call," can evade such.a recommendation, 
In other words, by the mere device of beating the Monitors to the draw and by 
issuing the "call" of the convention prior to January 31, 1959, Hoffa and his 
associates would prevent (under Mr. Williams' reading) the making of a rec- 
ommendation by the Board of Monitors respecting a new convention and election. 
Such a reading nullifies the sentence giving the Board of Monitors power to rec- 
ommend a convention. Actually, only after the expiration of one year from the date 
of the Consent Order will the Monitors be in a position (by the terms of the Con- 
sent Order) to make a recommendation respecting a new convention. The same 
is and should be true of the provisional officers. Each. (the G.E. S. and the 

B. of M) has the right to exercise the power given in the first two sentences of 
the second paragraph of Section 8 of the complaint. Otherwise these sentences 
area fraud. It will then be up to the Court to decide whether the récommenda- 
tion of the Board of Monitors or of the G.E.S. will be enforced or not. It could 
conceivably happen (although it is not likely) that the Board of Monitors might 
make a recommendation in line with the wishes of the provisional officers. In 
any event, the first sentence of the second paragraph of Section 8 of the Consent 
Order forbids the. General Executive Board from issuing a call for the convention 
and holding an election until! "after the expiration of one year from the date of 
this order." 

This was certainly the understanding of the thirteen plaintiffs from the 
beginning. I thus explained the matter to the plaintiffs before I elicited their 
consent to the Consent Order. - So did Dodd and Blumenfelt as 12 of the 13 plain- 
tiffs today vividly recall. The thirteen plaintiffs, in the first week or two of 
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of February, published a document entitled: '13-Points from the 13 Teamsters 
Rank and File Committee". . In that booklet their understanding of the Consent 
Order was set forth. Among other things they said: “We complained that be- 
cause the 17th Convention was rigged, our million and a half members ought 
to get a new and fairly conducted convention . Under the Court Order we will, 
after a reasonable cooling off period, get such a convention and it will be under 
Court supervision."'" (Emphasis added) 
"1... We complained that because the Seventeenth Convention was "rigged", 
our million and one-half members ought to get a new and fairly conducted conven- 


tion. Under the Court order we will, after a reasonable cooling+off period, get 
such a convention, and it will be under Court supervision. 


3. . We said that we should get honest and fair elections of convention 
delegates from the 891 locals affiliated with the International; because we 
contended that the delegates to the Seventeenth Convention were not properly 
selected as required by the consitution. Under the settlement wé get new secret 
elections of delegates pursuant to Court imposed standards assuring intra-union 
democracy. 


5. . We complained of intra-union dictatorship and the resultant denial of 
democratic and constitutional rights of members and subordinate bodies. The Con- 
sent Order forbids such dictatorship, establishes industrial democracy within our 
union and provides a watchdog committee of Court officers to enforce the consti- 
tution and the Order. 


7. We complained that one of the aspects of intra-union dictatorship which 
needed correction was the way constitutional amendments were railroaded to adop- 
tion at conventions without due deliberation and fair balloting. Qur settlement in 
this connection was better than we could have expected from litigation. Court 
officers called Monitors have a right to propose constitutional amendments; and 
such proposals must be submitted to the delegates at the next convention for 
their decision. This remedy goes beyond persons to the system itself. Similarly, 
our settlement permits the Board of Monitors, as Court Officers, to propose a 
model code of by-laws for local unions affiliated with the Teamster International; 
and the General Officers of the International are required to recommend to the 
Locals adoption of such by-laws. 


8. . We complained that local unions were put into trusteeship and de- 
prived of autonomy in an arbitrary fashion often for the purpose of perpetuating 
the power of International Officers. Our settlement requires the|/General Execu- 
tive Board to review the status of all trusteed Locals and to take |steps to restore 
them to autonomy as quickly as this may be done with due regard to the welfare 
of the members involved. Moreover, the Board of Monitors is given the power 
to recommend the removal of trustees and the restoration of self-government 
to trusteed Locals with all deliberate speed consistent with the best interest 
of the Locals. 


10. We complained of specific abuses which denied to rank-and-file 
members any controlling voice in their own unions, International and Local. 
The Consent Order expressly and particularly requires respect for the follow- 
ing rights: . 


(a) The right of members to vote periodically for elective officers. 

(b) The right to honest, advertised elections. 

(c) The right to fair and uniform qualifications to stand for office. 

(d) The right to full and court-protected freedom to express views at 
meetings. : 

(e). The right to have convention delegates elected in strict and literal 
compliance with the International Constitution. : 

(f) The right to secret balloting for the election of delegates under the 
auspices, where practicable, of some outside agency, such as the 
Honest Ballot Association; and the General Executive Board is 
under a duty to recommend respect for such right. 


(g) The right to honest and impartial functioning of the Credentials 
. Committee of the next convention under the supervision of the Court 
acting through its Board of Monitors. 


11. As Court Officers, the Monitors are accountable to the Court and may 
be removed by the Court in its discretion if they are guilty of any misconduct. 
They have the inherent right under the Consent Order to seek instructions, inter- 
pretations, and remedies from the Court where unanticipated problems arise or 
where their recommendations are arbitrarily rejected in violation of the language 
and fair implications of the Consent Order. 


12. The Court's jurisdiction continues; our case is not closed. If there 
is serious violation of the Consent Order by the defendants (and under the settle- 
ment we have added to the case, as new defendants, all of the provisional officers), 
the Court has the power, on proper application and notice, to reinstate the pre- 
liminary injunction or to grant such other remedy as its reasonable discretion 
dictates." ; 

Mr. Dodd and Mr. Blumenfelt were at that time given copies of the booklet 
containing the foregoing language. It is my distinct recollection that they approved 
the interpretation thus made. No one on behalf of either the plaintiffs or the de- 
fendants ever challenged that interpretation since its publication in the first or 


second week of February, 1958. 


Dates: September 29, 1958. 
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| IN. THE UNITED STATES OUSTRICT COURT 
“FOR THE DISTRICT OF COLUMBIA 


Pen} a (Civil Divisten) 


[oun CUNNINGHAM, ET AL. ) 

| Platnttffs ) | : 

| ve . _ ) CIvil Action Now 2361-57 

JOHN F. ENGLISH, ET AL. ) 
Defendants 

MOTION OF DEFENDANT INTERNATIONAL 

BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 


WAREHOUSEMEN AND HELPERS OF AMERICA 
FOR REMOVAL OF GODFREY P. SCHMIDT AS 


Comes now the defendant International Brotherhood of 


Tecmsters, Chauffeurs, Warehousemen and Helpers of Amertea 


| 
| 
E 
E 
5 
| 
| 
| 


and respectfully moves the court pursuant to the provisions of 
| poragraph 2 of the Consent Order entered hereln en Jenuvary 3l, 
1958 to remove Godfrey P. Schmidt as Menltor for the following 
reasonss . 
1. While serving as menitor under the provisions of the 
Consent Order heretofore referred to, Godfrey P. Schmidt has 
continued te represent employers In collective bargelining 
| negotiations with the International 8rotherheod of Teamsters, 
Chauffeurs, Warehousemen ond Helpers of America. Schmidt's. 
representation of employers heving cuateocteal relationships 


with the International Srotherhood of Teamsters, Chauffeurs, 


Warehousemen ond Helpers of Americe presents such a direct and 


ee ae 


clecr conflict of Interest on his part as to disquallfy him from 


: 
| 
| 


further service as a monitor pursvent to the court order. 

2. In the representation of the plaintiffs In this 
case, Schmidt solicited and recelved large contributions from 
employers and employer groups, some of whom were ‘In controctual 


| 


| relationships with the international Brotherhood of Teamsters, 
| . ‘ 


p Saver esrss Werehousemen and Helpers of America, ond all of 


| whom hed Interests directly adverse to the International Brothere 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of 

l America, The sollelttation ond recelpt of these contributions 
constituted o violation of 29 U.S.C. 5186, the pertinent | 
provision of the TafteHartley Act. Furthermore, recelpt of 

| these contributions created a relationship between Schmidt and 

| the contributing employer groups Inconsistent with and adverse 

| to the performance of his duties as a monttor within the purview 

| of the Consent Order. 

3. On February 24, 1958, Schmidt through counsel 

| presented for payment a claim for expenses allegedly tnacurred 

[by him In the prosecution of this cction. Such claim was 

| presented by him for payment by the defendent International 

| Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 

| of America and amounted to $61,128.35, Defendant resisted 

| peyment and uitimately a hearing was held to determine the 


| cmount of recompensable expenses Incurred by Schmidt, After 


o3e« 


heortng, this Court ordered defendant to pay Schmidt $5,622.20. 
The disparity between the amount clatmed ord the amount awarded 
after hearing demonstrates an attitude of mind toward the 
treasury of the defendant unton wholly tncempatitic with hts 
obligations as a court appointed monitor. | 
4. SInce assuming his duties as monitor, Schmidt 
hos presented expense accounts to the International Brotherhood 
of Teamsters, Chauffeurs, Warchousemen and telpers of America 
for payment which have consistently Included Improper Items. 
The expense accounts of Schmidt as the result of the ineluston 
of these improper Items have been devbie those presented by 
the other monitors and reflect a continuing ottitude on the part . 
of Schmidt toward the trecsury of the International Brotherhood 
of Teamsters, Chauffeurs, Waraheucinen ond Helpers of America 
wholly Incompatible with his ebligetions as a court cppointed 
monitor. 
5, Since assuming his duties as monttor, Schmidt has 
continued to act as an advoccte and partisan spokesman for 


varlous groups within the International Union Inia manner wholly 


Inconsistent with his obligations as a court appointed monttor. 


He hos particlpated In the drafting of charges ogalnst officers 
of the Union, knowing that his duties os a monitor call for him 
to poss ultimately on the merits of the case by woy of recommenda 


|) saw oenene tlon to the General Executive socrd of the International Brothere 
WARD BENNETT WILLIAMS pti : 


O00 MILL BUILDING 


wanmeroneec. llhood of Teamsters, Chauffeurs, Wareheusemen and Helpers of 


METROPOLITAN 0-005 : 


wha 


America. He has placed himself In the position of octing as 
prosecutor and judge, 

: 6. During the whole period ‘of Schmidt's monitorship, 
despite the requests of the chelrmon, the court, and his own 
promises to the controry, he has Independently and on his own 
caused publ tection of storles designed to embarrass the Intere 
national Brotherhood of Teamsters, Shasticuess Warchousemen 
and Helpers of America and frustrate Tt In complying with 
this order ond further designed to stimulate dissension and ~ 
disorder, thereby undermining the cooperation of the monitors 
and the offictals ef the International Srotherneod of Teamsters, 

I< hasffeurs, Worehousemen and Helpers of Americo. 

| 7. Since assuming his duties as a monttor, Schmidt 

| !adependently and on his own end without the knowledge of the 
forhar monitors hes mode reports and ovrnad ‘over, Information to 
the Senate Select Committee on Improper Activities In the — 


lLabor Monegement Field on matters directly within the jurts- 


jaterton of this Court, for the purpose of embarrassing ond 


horrassing the International Brotherhood of Teamsters, Chauffeurs, 
|Worehousemen and Helpers of Amertea, creating dissension 
jand disorder and undermining the cooperation necessary for 
the successful effectuation of the Consent Order. 
8, Since assuming his duties os f monltor, Schmidt 


has made public statements on the tight-to-work laws and on 


Law orncss 
Epwaro Bemnets Wittiaus 
1000 His CULDING 
WASHINGTON @, D, C- 
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a0 
peaceful picketing which cre so adverse, Inconsistent and Ine 
comptablile with the position taken by all organized labor as 
to destroy the confidence of the members of the International 
Brotherhood of Teamsters, Chauffeurs, Weareheusemen and Helpers 
of America In his motivations. 
And for such other reasons as will appear to the court 
In oral hearing on this motion. 
Defendant requests an oral hearing and the opportunity 
te present testimony on this motion. 


Ss 
Edward Sennett WI 


Ry | 
Raymond W. Taisen 
Attorneys for Defendant 
1000 HIS) Bullding 
Washington 6, 0. C. 


A copy of the foregoing Motion was served this Pet 


day of September, 1958 on Godfrey P. Schmidt, Esquire, 12 
East 41st Street, New York, New York, Martin F. O'Donoghue, 
Esquire, Tower Building, Washtngton, D. C., and L,N.D. 


Wells, Jere, Esquire, Tower Bullding, Washington, 0. C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 

JOHN CUNNINGHAM, ET AL, 
Plaintiffs 

v. Civil Action No. 2361-57 - 


JOHN F. ENGLISH, ET AL, 
Defendants 


NN Ne a et 


_AMENDMENT TO PETITION FOR CONSTRUCTION, REFORMATION 
AND/OR MODIFICATION OF THE CONSENT ORDER 


The Board of Monitors respectfully requests that its Petition for 
Construction, Reformation and/or Modification of the Consent Order be 
amended as follows: : 

2. Insert the following declaration as Paragraph 1, F: Federal Rule 
of Civil. Procedure 23(c) provides that notice of a proposed 
dismissal or compromise of a true class action shall be given to 
all members of the'class. Although it would seem that the 
plaintiffs' demand’ for equitable relief in the instant case 
constitutes a true’ class action and that the Consent Order may 
constitute a compromise of the class action, no notice of the 
terms of the compromise was given to the members—of the class 
prior to the entering of the Order. 

Insert the following prayer as Paragraph 2, I: 
Rule on (a) the applicability of the provisions of Rule 23(c) 


to the entering of: the Consent Order and any reformation and/or 


modification thereof and (b) the validity of the present Consent 


Order. 
Respectfully submitted, 
/s/ Martin F. O'Donoghue 
Martin F. ODonoghue, 
Chairman 
Personal service of this Amendment on the Defendant International Union 
this 30 day of Sept |, 1958, is hereby acknowledged. 
/s/ EBW(b) 


—Kttorney for Defendant 
| International Union 
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I wish to disassociate myself from the attach 


ea “Amendment 


to Petition for...Modification of the Consent order" which 


the majority is today filing. 
The majority by such filing seek to set aside 


and wholly 


frustrate the "Consent Order" which established the Monitorship. 


Further I am informed that Monitor Schmidt, in his 
attorney for twelve Teamster members, is simultane 
a request for the appointment of a receiver to con 
union's affairs. 

I think it unconscionable that a party to a " 
Order", having participated in the drafting, and h 
specific agreement which he has widely represented 


monumental victory for rank-and-file unionists..." 


suggest to the Court that the agreement, and the 0 


capacity as 
ously filing 
duct: the 


Consent 
aving signed a 
as "a 
» to now 


rder incor- 


porating it be vitiated, on the asserted basis that Mr. 


Schmidt and the parties he represents themselves f 
notify other Teamster members whom they purported 


the details of the Consent Order. 


ailed to 


to represent of 


Actually, wide distribution, not only to Teamster members, 


but to the nation at large, was given to the terms 
Order; viz: 


1. Copies of the Consent Order were delivered 


Teamster Joint Council and many Teamster 
2. The attached "13 Points from the 13 Teamst 
File Committee" was widely distributed am 
members and at large by Mr. Schmidt and h 


. A careful summary of. the entire order in 
was drafted by Mr. Schmidt, Judge Cayton 
signed, prominently displayed in the offic 
magazine, and distributed to over one mijl 
hundred thousand Teamsters. 


Wide press, radio and T.V. coverage was 
Consent Order, and has continued over @ 
than six months. 


Hundreds of Teamster members have present 
queries to the Monitor Board, of which Mr 
been a member. 


of the Consent 


to each 


local unions. 


ers Rank. and 


ong Teamster 
4s clients. 


layman's language 
and the under- 


ial Teamster 
ion, two 


iven to the 
eriod of more 


ed complaints or 


Schmidt has 


In the face of such wide and complete notification, not a 
single one of the more than one million six hundred thousand 
members of the union has sought to set aside, alter, modify, 
vary, or in any manner complain of the entry of the Consent’ 
Order. 

All are apparently satisfied with the order in its present 
terms. All, that is, except Mr. Schmidt and the twelve he 
represents, who now seek to disavow and vitiate their agreement 
on the spurious ground that they themselves failed to notify 
those whom they purported to represent. | 

I further query the propriety of the Chairman's questioning 
the validity of the order under which he has served and acted 
for several months; at least in circumstances when his office as 
one of counsel of record in the litigation, raised no protest 
either at the time of the entry of the order in February, or at 
the time of entry upon the office of Monitor Chairman last May. 

In my view, only a monber of the class allegedly represented 
by Mr. Schmidt and the plaintiffs, who was not notified of the 
Consent Order has standing to make the objection to the order 
which the Chairman and Mr. Schmidt are here attempting. 

Moreover, I have grave question as to (1) whether this 
action is a “class action" of the type defined in (a) (2) of 
Rule 23 F.R.C.Pe3t-/ and (2) whether the "Consent Order" 1s 
either a “gismissal" or 'compromise"” within the meaning of Rule 
23(c), F-R.C.P. . , 

. In any event, the only notice required by the rule is 

“such notice as the Court may direct". My colleagues on the 
Monitor Board wholly failed to heretofore suggest to the Court 
that notice beyond the usual recordation on the minutes of the 
Court be made, This was doubtless because the Court and all 
litigants were aware of the broad and thorough notification above 


specified. 
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Ly As I view this action it is "several and there is a common 
question of law or fact affecting the several rights and a common 
relief is sought" within the meaning of Section a)(3) of the 
Federal Rule. No notification is required in such actions. 


-2- 


The unfortunate accumulation of motions, petitions, 
amendments etc. presently before the Court has petrified the 
Monitor Board, and prevents necessary action by Monitors and 
union officials with respect to restoration of local autonomy of 
some 50 local unions, the drafting of model by-laws, the proposal 
of constitutional amendments, and the timely holding of a con- 
vention at which the union membership through properly elected 
delegates can itself determine its policies and select its 
leadership. 

The initial activities of the Monitor Board resulted as 
former Chairman Cayton noted, in “enlightened cooperation" from 
the union's provisional officers, and substantial improvement 
in the affairs of the union. 

Monitor actions thereafter have resulted in a situation in 
which the Monitor majority, apparently doubtful of the propriety 
of its actions to date, seek to enlarge their present powers. 
The majority's petition of September 1g is directed to this 
end. 

Quite transparently, Monitor Schmidt and the twelve he 
represents are now dubious of the Court's power to permit 
Monitors to usurp power not provided in the Consent! Order. Ac- 
cordingly, they now seek to pull the entire house down, abandon 
the monitorship, which originally effected careful observance of 
the union's constitution, and substitute a receiver to dictate 
the policies and collective bargaining fortunes of lover one and 
half million Americans. 

I refuse to be party to such attempt to deprive the Teamster 
membership of control of its own destiny. Instead, I would urge 
that the Monitors be instructed to proceed expeditiously to 
perform the functions specified in the present Order. 
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Order, are required to pay the involved expenses. In the third 
place, Chairman O'Donoghue and I agreed to amendment of the Petition 
for Construction, etc. of the Consent Order in order that certain 
doubts properly and reasonably raised by Chairman O'Donoghue: might 
be confronted squarely and disposed of. When receivers are in 
doubt, they should ask the Court for instructions. I, for one, did 
not want such an alleged infirmity in the Consent Order to come back 
to plague us later on. 

j Personally, I was never concerned with Rule 23(c) of the 
Federal Rules of Civil Procedure. As I have many times indicated, 
in writing and orally since the signing of the Consent Order, I did 
not regard the Consent Order as a final "compromise" or settlement. 
It was certainly not a ‘“aismissal". I have always insisted that it 
was simply a way of shortening the trial, The action continues. 

I even agree with Member Wells that promulgation of the terms of 

the Consent Order has been made not only to Teamster members, but to 
the nation at large, in at least the five respects set forth in his 
_dissent. This may be legally sufficient, if the Consent Order is a 
"compromise". I also agree with him that I am aware of not one 
single member of the Teamsters Union who, to date, has complained of: 
inadequate notice, even if the Consent Order does constitute a 


"compromise". 


From the beginning, I have been satisfied with the Consent 


Order according to its present terms and its fair implications. But 
I have been hugely and increasingly dissatisfied with the way it has 
been misinterpreted and niisapplied by the Defendants and their 
counsel and by Member Wells himself. I have been even violently 
dissatisfied with the manner in which’ the Consent Order has been 
violated by the patent non-compliance and by the non-cooperation of 
the Defendants. Member Wells is, therefore, in error when he asserts 
that "Mr. Schmidt and the twelve he represents * * * now seek to , 
disavow and vitiate their agreement * * *", I want to enforce that 
agreement against the wishes of the Defendants, who continuously 


sabotage it. 
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At no time did I ever raise the challenge that. there was 
a failure to notify those whom we purported to represent. 

While I had no doubt myself that Civil Action No. 2361-57 
is a true "class action", I share Member Wells' apparent doubts on 
the question whether the Consent Order is either a "dismissal" or 
a “compromise”, I have not, however, researched the problem as yet. 
Mr. O'Donoghue. has. Once the Chairman raised this matter in good 
faith, I have enough respect for his sincerity, integrity and com- 
petence to treat it seriously and to join with him in an effort to 
have that problem settled now, once and for all. To leave it un- 
settled at this time is to provide irresponsible characters like 
Hoffa with an obvious legalistic "out" at some future time when it 
suits their convenience. and the exigencies of their dictatorial 
conspiracy to obstruct, by frivolous appeals and by legal technicali- 
ties, monitorial action. They have in the past demonstrated a 
facility for such slick conduct. 

I spurn contemptously the inference which Member Wells 

_ draws to the effect that “the Monitor majority, apparently doubtful 
of the propriety of its actions to date, seek to enlarge their 
present powers. The majority's petition of September 17, 1958, is 
directed to this end". The majority's petition is, in fact. directed 


to no _such_end. It is directed to clarification and settlement of 


the potential difficulty which might be and is now’ raised under 
Rule 23(c), among others. 
With equal vigor do I reject the suppressed charge in 
Member Wells? statement: "Quite transparently, Monitor Schmidt and 
the twelve he represents are now dubious of the Court's power to 
permit Monitors to usurp power not provided in the Consent Order." 
The innuendo is that I and the twelve I represent (along with Chair- 
man 6 onaghuel are trying towurp power. I have said more times 
than I can remember in connection with this type of objection that 
we are simply trying to vindicate power expressly or by fair impli- 
cation packed into the Consent Order. To take Member Wells' quoted 


sentence literally, I am not dubious about the Court's power to 


A= 
permit the Monitors to usurp power; I am certain that the Court has 
no power to permit us to usurp power. 

Finally, Member Wells states that he refuses to be party 
to an "attempt to deprive the Teamster membership of control of its 
own destiny". This remark I greet with a wry and mordant humor, I, 
too, refuse to be party to such an attempt. Indeed, I started 
Civil Action No. 2361-57 precisely because Hoffa, et al, by rigging 
the 17th Convention, did effectively deprive the Teamster membership 
of control of its own destiny. Nothing is a better demonstration 
of the manner in which Hoffa and his co-conspirators did deprive 
the Teamster membership of control of its own destiny than the revela- 
tion contained in the recent testimony of Pierre E. Salinger, an 
investigator for the McClellan Committee, in pages 4201 to 4228 of 
Volume 24 (September 17, 1958) of the stenographic transcript of 
the Hearings before the Select Committee on Improper Activities in 
the Labor or Management Field, United States Senate. I incorporate 


by reference that testimony in this Memorandum. If Member Wells 


will take the trouble to read that testimony, he will understand 


“why, having taken the position which I have frequently asserted 
(that Mr. Hoffa and his associates are unfit for leadership of any 
decent union), I view with pleasure the possibility of the rein- 
statement of the preliminary injunction of October 23, 1957. Indeed, 
I am at this time considering whether I shall not ask for the rein- 
statement of that preliminary injunction, whether or not the Consent 
Order is legally defective. When I do, however, I shall not predi- 
cate my request upon violation of Federal Rule 23(c). Instead, I 
shall appeal to the manifold evidence which has been accumulating 

a demonstration of the corruption, incompetence, unfitness, non- 
compliance, and lack of cooperation of Mr. Hoffa and his fellow 
provisional officers. I always reserved, from the earliest discus- 
sions of the Consent Crder, the right to seek reinstatement of the 
preliminary injunction if the Consent Order were seriously violated. 
I know of no more definite reason for vitiating the Consent Order 
than the many violations of that Order and the manifest impropriety 


of even provisional leadership in a man like Hoffa who is now 


confronted with two hundred 
which can be established by 
McClellan Committee. 


October 7, 1958. 
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sixty-three serious charges, most of 


his own sworn admissions before the 


Ls/_ Godfrey P. Schmidt 
Godfrey P. Schmidt 


IN THE UNITED STATES DISTRICT COURT SEP 36 1958 
FOR THE DISTRICT OF COLUMBIA : 


JOHN CUNNINGHAM, ET AL, ) 
Plaintiffs ) 
Civil Action No. 2361-57 
Vv. 


JOHN F. ENGLISH, ET AL. ) 


Defendants ) 


MOTION FOR CONSTRUCTION, REFORMATION , 
AND/OR MODIFICATION OF CONSENT ORDER 

The plaintiffs (except John Cunningham) by their 
present attorney move the Court to grant the prayers contained 
in the petition filed in this action on September 17, 1958, by 
the Board of Monitors for the International Brotherhood of 
Teamsters, a copy of which is attached hereto, and to construe, 
reform, or modify the Consent Order of January 31, 1958, as 
prayed for in said petition upon the grounds as stated therein 
and as follows in particular: 

1. Said Plaintiffs agreed to the Consent Order with 
the understanding, confirmed by representations of defendants’ 
attorneys, Mr. Edward Bennett Williams and Mr. Edward T. 
Cheyfitz to plaintiffs' attorneys, Mr. Godfrey P. Schmidt, 
Thomas J. Dodd and Joseph Blumenfeld, made during the course 
of the Order's negotiation in January, 1958, that under the 
Order there was an implied power in the Board of Monitors as 
officers of the Court to go back to the Court, if the recon- 
mendations of the Board were unreasonably or arbitrarily re- 
jected, for instructions, enforcement and remedy; and that 
under the Consent! Order the Court's jurisdiction continued and 
it had and retained the power on proper application and notice 
to take any corrective measures, appropriate to equity, includ- 
ing reinstatement of the preliminary injunction if the defend- 
ants' violated the Consent Order. 
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2. At the time the Consent Order was first pre- 
sented to the Court in Chambers in January, 1958 for the 
Court's required approval, plaintiffs, through their attorney, 
Mr. Godfrey P. Schmidt, represented and explained jto the 
Court that under the Consent Order the Monitors were limited 
receivers with status as officers of the Court and with powers 
of receivers within the limits of the decree. This interpre- 
tation was accepted by the Court and was not disputed by any 
representation of defendants' attorney, Mr. Edward Bennett 
Williams, who was present at the discussion. Furthermore, it 
was made clear in the discussion with the Court that the 
Monitors were to have the power to go to the Court for enforce- 
ment with respect to any recommendation made by the Monitors 
and arbitrarily or unreasonably rejected by the provisional 
officers of the defendant International. 

3. If the Consent order by its express or implied 


terms does not conform to the above construction, there has 


been a mutual mistake on the part of the parties in verbaliz- 


ing their agreement. 
4. In the alternative, and if said Pi 
of the Monitors and of the plaintiffs as herein described are 
not granted, those plaintiffs respectuflly move this Court 
for reinstatement of the preliminary injunction made and enter- 
ed in this case on the 23rd day of October, 1957, and for the 
resumption of the trial on the issues raised by the complaint 
herein, including establishment of a full receivership over 
the International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America; and plaintiffs further pray 
for the appointment of an interlocutory receiver or receivers 
pending decision of said trial; and ,for such other and further 
relief as to this Court may seem just and proper. 
Respectfully submitted, 
Godfrey P. Schmidt 
Attorney for Plaintiffs 
1010 Vermont Avenue, N.W. 


Washington, B.C. 
Dated: September 29, 1958 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 


JOHN CUNNINGHAM, ET AL, 


Plaintiffs 
Ve Civil Action No. 2361-57 
JOHN F. ENGLISH, ET AL, 
Defendants 


POINTS AND AUTHORITIES IN SUPPORT OF 
BOARD OF MONITORS' PETITION FOR CONSTRUCTION, 
REFORMATION AND/OR MODIFICATION OF THE CONSENT ORDER 


A. Applicability of Rule 23(c) 


The Board of Monitors is of the opinion that the Court 
should rule on the applicability of Rule 23(¢) of the Federal 
Rules of Civil Procedure to the Consent order entered in the 
present action on January 31, 1958, in view of the serious 
questions raised by the following points of law: 

1. Rule 23(c) _provides that a class action shall not. 


————————— 


oe ~ozentsses 2 or “compromised” without. the he approval of the 


Court, “and that 5 in a true ciate action within the meaning» 
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of Rule 2: 23(a)(1), “notice | of the proposed dismissal or come 
promise shall be given | to all members 3 of the class . ° Peace 

2. A suit by union members as representatives of all the 
union membership, seeking to ‘question the legality of the 
exercise of union leadership by certain officers, is an assere 
tion of a common or joint interest in the rights of union 
membership, and a true class action | within the meaning of — 


Rule 23(a)(1). In Underwood v. Maloney, 14 E.R.D. 222 (D.C. 


ee 
Pa. 1953), members of a local union sued the President of 
the International and his deputy, seeking to nullify an order 


of supervision made by the President and to restore the control 


of the local to its membership. The Court held that this was 
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an assertion of a claim involving a “common interest, a joint 
interest, on behalf of all the membership,” and thus “clearly 
a true class action." Other cases to the effect that union 
members have a joint or common interest in the union are: 
Cross v. Oneida Paper Products Cos, 117 F. Supp. 919 (D.C. 
N.J. 1954); Tisa v. Potofsky, 90 F. Supp. 175 (D.C. N.Y. 1950) 


Tunstall v. Brotherhood of Locomotive Firemen and Enginemen, 
148 F. 2d 403 (4th Cir. 1945), approved in Brotherhood of 


Locomotive Firemen and Enginemen v. Graham, 84 App. D.C. 67, 
175 Fe. 2d 802 (D.C. Cir. 1948), revd. on other grounds, 338 


U.S. 232 (1949). 
If the rights asserted here are not "common) or joint" 

under Rule 23(a)(1), they, must be "several." No authority 

or theory has been presented to spell out just what personal, 

several rights in the union administration could be asserted» 

by each individual member. If the defendant International's 

theory is adopted that the present suit involves “several rights" 

and is not a true class action within the meaning of Rule 23(a)(1),. 

no judgment entered in it could be res judicata except as to 

parties before the Court. See Hansber ve Lee, 311 U.S. 

32(1940); 3 Moore's Federal Practice, 2d ede, Ppe 3470-3472. 

There would thus be opened the possibility of 1.6 million 

separate suits to contest the validity of the 1957 convention 

of defendant International. , 
The designation given a proceeding by the plaintiffs is 

not conclusive on the Court. , Cross v. Oneida Paper Products 

Cow, supra; 3 Moore's Federal Practice, 2d ede, Pe 34233 see 

Clark v. Es C. Schroeder Co., 73 Fs Supp. 1007, 1008 (D.C. 

Okla. 1947), affd. 167 F, 2d 739 (10th Cir. 1948), cert. den. 

335 U.S. 815 (1948)("he did not assert a claim ‘for the benefit 

of others similarly situated. But that should |not be 


deterninative if in fact and in law Clifton and/or others 
were suing in the previous case for the benefit of a class"). 
It is the "nature of the claim” which 1s determinative. _, 
Underrinod v. Haloney, Supz3, 14 £.2.D. at 227. Plaintiffs 
clearly intended te bring a class suit; it is up to the 
Court to decide which type of class is involved. ‘see 
Pentland v. Drove Some, 162 F. 2d &51 (3d Cir. 1545). 

2, “Compromise” is not a tems of limited meaning, and 
is broadly defined as any arrangement between litigants 
for settling their differcnces by mutual concessions. 5S Words 
and Phrases 311; Black's Law Dicticnary, 4th ede, Pe 359 
The key factor in determining whether an arrangement Con- 
stitutes .a “compromise” within the meaning of Rule 23(c) 
is the possible adverse effect of the arrangement on other 
class members’ causes of action. Haleolm v. Cities Service Cos, 
2 F.R.D. 405 (D.C. Del. 1942); cf. Piccard ve Sperry Corpes 
36 F. Supp. 1006 (D.C. N.Y. 1941), affd. 120 F. 2d 328 (2d 
Cir. 1941). The doctrine of res judicata applies to true 
class actions. Suprene Tribe of Ben-Hur v. Gauble, 255 Usd» 
356 (1921); 3 Mocre's Federal Practice, 2d ede, PP. 3470-3472, 
Under the doctrine of res jucicata, it would appear that 
after the entry of the consent decree provisionally installing 
the officers of defencant International, no member of the 
class represented by the plaintiffs before the Court could 
question the legality of the election of these officers, 
except in accord with the express or implied terms of the 


decree itself. A "compromise" is not _incensistent with the 


retention of jurisdiction Y¥ the Court for the possible entry 


of further orders. State ve Swift & Co., 187 SW. 2d 127 
(Tex. Civ. App. 1945) (trustees supervising management of 
cotton mills); St. Mary's Machine Co. v. Cook, 218 SW 
733(Ky. 1920); Mabry v. Scott, 51 Cal. App. 2d 245, 124 P. 
2d 659 (1942), cert. den. 317 U.S. 670(1942), It should be 
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noted that defendant - International has not questioned the 


~ 


4. In a true class act 3S action, | a Pre intale notice t to on 


a) 5 
members of the class regarding a proposed compromise 


[is mandatory. \| 


Notice and Court approval are "mandatory conditions precedent 


to dismissal." 
Supp. 919, 


8 Fed. Rules Serv. 22¢.1, Case 3, p. 517 (D.C. Okla. 


Cross v. Oneida Paper Products Co., 


The recuirement of notice is an expression of public 


and it has been held that a 


117 F. 


921 (D.C. NJ. 1954); see Hovenden v. Chandler, 


1945). 
policy, 


state Court judgment entered 


without such notice in a class action will not be given the 


effect of res judicata in a Federal Court action. Win nkelman v. 


General Motcrs Corp., 39 F. Supp. &26 (D.C. N.Y. 194 
also Robertson ve Limestone Nfa. Co.,.20 F.R.D. 365 
£.C, 1957); Eiznbaum v. Birrell, 17 F.R.D. 409 (D.C. 


1955); Cohen v. Young, 127 F, 2d 721 (6th Cir. 1942). 


0). 
(D.C. 
N.Y. 


See 


Notice under Rule 22(¢) must be given of a "proposed 


dismissal or compromise,” as a “condition precedent" 


Sc 


veactennctortapraanvieseniastre cies iets hast D AeA RIAA TON TORL OC ET IA eee 
dismissal or compromise, an and $0 clearly it must be given a 


dameaanen sient gd! ahctaate ey tyme ANIME 


before and not after the enter of the decree. Altho 


ugh the . 


ete Marian robeitemarubtiee tr. some ot). 


adequacy of agties lies gentestay within the Court's 
tion, the notice must be broad enough to permit all 
members of the class to appear and be heard, and obj 
members of the class have standing to object to the! 
of the notice given. | 17 F.RsD, 


(D.C. N.Y. 1955). 


Birnbaum v, Birrell, 


es stockholders' suits, notice is 


discre- 
interested 
ecting 
adequacy 
409 

ordi- 


nazily given by mail and publication, and advises the mem- 


bers of the class that (1) a suit exists; (2) a compromise 


has been proposed,’ and a copy is attached; (3) a dat 


e has 


been set for a hearing on the offer; (4) the Court has 


directed members of the class to be given notice and ordered 
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to show cause why the compromise should not be approved; and 
(5) all papers in the litigation are available for examina- 
tion. Hornstein, “New Aspects of Stockholders! Derivative 
Suits," 47 Col. L. Kev. 1, 20-21(1947); see Cchen v. Young, 
supra; Nincelman v. General Motors Corpe, 48 F. Supp. 490 
(D.C. N.Y. 1942). 

5, Failure to follow a "mandatory" statutory 


jee eve wile meals ime 


provision renders the proceedings to which it relates illegal 
DOV SE OT COO eS nen acne ete NC OC 


Statutes, sec. 20, pp. 43-44, and cases cited. A Court 

may on its own motion set aside a void judgment. United 
States v. idlana, 149 F. Supp. 152 (D.C. Mich. 1957), citing 
Wetmore v. Xarrick, 205 U.S. 141 (1907). The general rule is 


that a judgment which is void cannot be cured by subsequent 


proceedincs, 30A Am, Jure, Judgaents, sec. 46, p. 199, and 


cases cited. 

Sven where parties are personally before the Court, 
it has been held that failure to comply with the requirement 
under Rule 55(o)(2) that three days notice must be given of 
a hearing on an application for a default judgment results 
in a denial of due process, and the judgment entered without 
such notice is void. Bass v. Hoagland, 172 F. 2d 205 (5th Cir. 
1949), cert. den. 338 U.<. 316 (1949); Ken-Mar Airpark, Inc. Ve 
Toth Aircraft & Accessorics, 12 F.R.D. 299 (D.C. Mo. 1952). 
In cases where defendants had made clear that they did not 
intend to interpose a defense, failure to comply with Rule 
55(b)(2) has been held not to iavalidate the judgment. United 
States v. Borchers, 163 F, 2d 47 (2d Cir. 1947), cert. den. 
332 U.S. S11 (1947); Rutland Transit Co. ve Chicago Tunnel 


tater ene 


6. 


Terminal Co., 233 F. 2d 655 (7th Cis. 1956). As the Court 


stated in the Borchers case, hewoever, any error inyolved in 


these instances "cannot be considered to have affected the 


substantial rights of the partics in view of their 


statements that they did not intend to contest (p. 


written 


249)" 


In the present case substantial rights may be affected, ag the 


members of the class not before the Court 


notice of their richt to chject to the entry of 


a a Se a ean hat Melba SE halle PR Rad airs MEME SAAD *fivAb Nn tr eco 


Order. In any event, Rule 23{c) deals with a much 


sensitive situation than Rule 59({b)(2), since in t 


h 
mu 


vere never given 


@ Consent 
more 


he latter 


instance the party affected is himself before the Court and 


has the full opportunity te protect his own intere 
Rule 23{¢) the Courts appear unanimous that conpli 
the notice requirement is “nondatory." 

B. Modification of Consent Decrees 


l. The inherent power of a Court of equity t 


sts. On 


ance with 


> modify . 


a consent decreo having continuing force, even without the 


consent of all the parties, was upheld in United States ve 


twift & Co., 2296 U.5. 106, 114-115 (1932): 
"Vie are not doubtful of the power of a court 
to medify an injunction in adaptation to chan 
ditions though it was entered by consent. . « 
to modify the decree was reserved by its very 
still would be by force of principles inheren 
jurisdiction of the chancery. <A continuing d 
injunction directed to events to come is subj 
to adaptation as events.msy shape the necd . 
Ne reject the arcument for the interveners th 

etree entered upon consent is to be treated 
contract and not as a judicial act." 


2. 
of medification, the test to be applied is whether 
serves "to effectuate or to thwart the basic purpo 


£ equity 
sed con. 
« Power 
tErmS « « 


If the reservation had heen omitted, power there 
P 


t in the 
ecree of 
ect alviays 
at 8 
BS a 


In determining the limits of the Court's power 


the change 
se of the 


ole 
original consent decree.” Chrysler Corp. v. United States, 
316 U.S. 556, 562, (1942). In Coca-Cola Co. v. Standard 


Bottling Co., 138 F. 2d 788, 790 (10th Cir, 1942), the 
following rule was applied: 


"On application to modify the decree, the inquiry is 
simply whether changes since its rendition are of 
sufficient importance to warrant such modification." 


3. An accepted modification of a Consent Decree consists 


in the changing of the date by which or on which certain 
actions have to be performed. Chrysler Corp. v. United 
States, 316 U.S. 556 (1942)(postponing date on which defendant 
was to be free from provision forbidding dealing with finance 
companies, if by that date similar restraints had not been 
imposed on defendant's competitors); Hales v. National Land 
Exchange, 219 N.C. 651, 14 S.E. 2d 667(1941) (change in date 
of mortgage foreclosure sale). 
4, The basic purpose of Paragraph 8 of the Consent Oxder, 

_ read in the context of the whole decree, is to provide that 

@ new convention shall be held as soon as, but not until, 

the way is paved for a truly democratic expression of the 
views of the membership. The Board of Monitors was intended 
to oversee the clearing of the path to the new convention. 
One year was apparently the time which was originally thought 
would be needed for the Monitors to complete their task. For 
“the reasons spelled out on pp. 4-5 of the Petition filed by 
the Board of Monitors on September 17, 1958, the Board is 

now of the opinion that a convention cannot properly be held 
at the end of one year from the date of entry of the Consent 
Order. Challenges to the Board's authority, noncompliance 
with the Board's recommendations on such crucial issues as 


the promulgation of new election rules, and the failure of 


of. 


union leaders to take the promised initiative in ri 
union of unsavory elements have resulted in unexpac 
and obstacles. These have greatly changed and enta 
problems confronting the Monitors in the accomplish 
assigned tasks. In order to achiove the intended ¢ 


decree, therefore, it becomes imperative te nodity 


fiding the 

ted delays 
rged the 

mont of their 
nés of the 


the Cone 


sent Order so 83 to postpone the convention for a reascnable 


period and grant the Ponitors sufficient time in wh 


fulfill their function effectively. Such modlileat 
wholly proper under the decided cases. 
buxdensome on defendant International, And it is ¢ 
to effectuating the basic purposes of the Consent © 


Respectfully submitt 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Civil Division) 


JOHN CUNNINGHAM, ET AL. 
Plaintiffs 
v. : Civil Action No. 2361-57 
JOHN F. ENGLISH, ET AL. 
Defendants 
MEMORANDUM IN RESPONSE TO MONITORS’ AMENDED 
PETITION FOR CONSTRUCTION, REFORMATION AND/OR 
MODIFICATION OF THE CONSENT ORDER 
In the amendment of the Petition filed by the Board 
of Monitors, a majority of the Board calls the court's attention 
to the provisions of Rule 23(c), Federal Rules of Civil Procedure, 
and asks for a ruling on the validity of the Consent Order 
entered herein on January 31, 1958. 
Defendant first questionsthe propriety of raising such 
a question at this late date. The Board of Monitors has been 
in operation for more than eight months. Moreover, defendant 
questions the authority of the Monitor Board to raise this 
question and cast doubt upon the validity of the very act which 
gave it existence. This question is particularly apropos since 
none of the named parties to the action had previously expressed 
such doubt, nor had any of those in the "class" supposedly 
represented by the thirteen named plaintiffs. - Notwithstanding 


the aforesaid improprieties of the amended petition, defendant 


can demonstrate thatthe provisions of Rule 23(c) noted in the 
Monitors’ amendment have no application to the facts of this 
case and that the ‘Consent Order was validly entered in accord- 
ance with law. 


Rule 23(c) was not written in a vacuum. It was drafted, 


(OF 


a ie 

and must read, in conjunction with Rule 23(a). The pertinent 

provisions of the rule read: 
“Bule 23. Class Actions 


(a) Representation. If persons constituting a 
class are so numerous as to make it impracticable to 
bring them all before the court, such of them, one 
or more, a8 will fairly insure the adequate representa~ 
tion of all may, on behalf of 211, sue or be sued, when 
the character of the right sought to be enforced for or 
against the class is 


(1) joint, or common, or secondary in the sense 
that the owner of a primary right refuses to: entorce 
that right and a member of the class thereby becomes 
entitled to enforce it; 


(2) several, and the object of the action is the 
adjudication of claims which do or may affect specific 
property involved in the action; or 


(3) several, and there is a common question of 
law or fact affecting the several rights anda common 
relief is sought. 


* ee * 


: (c) ‘Dismissal or Compromise. A class action shall 
not be dismissed or compromised without the approval of 
the court. If the right sought to be enforced is one 
defined in paragraph (1) of subdivision (a) of this rule 
notice of the proposed dismissal or compromise shall be 
given to all members of the class in such r as the 
court ‘directs. If the right is one defined in para- 
graphs (2) or (3) of subdivision (a) notice shall be 
given only if the court requires it." 


It is only in those cases described in Rule 23(a) (1) 


that notice of a "proposed dismissal or compromise" is required. 


In all other cases falling within Rule 23(a), notice is to be 
given only if required by the court. It becomes necessary, 
therefore, to consider whether the character of the right sought 
to be enforced herein was "joint, or common, or secondary" as 
in 23(a)(1), or "several" as in 23(a) (2) and 23 (a) (3). 

Plaintiffs' very complaint and the subsequent amend- 
ment thereto clearly demonstrate into what type of "class 


action" the case falls. Paragraph 19 reads: 


-~3 6 : 

"JQ. Plaintiffs bring this action for themselves, 
and for all other members (So numerous as to make it 
impracticable to bring them all before the Court) of 
the International Organization and its "subordinate 


bodies' similarly situated; and there are common 
questions of law and of fact affecting their several 


rights; and a common relief is sought herein; and the 

object of the action is the adjudication of claims which 
do or may affect specific operty as hereinafter speci- 
fied also invo ved in this action; and this class action 
is authorized by Rule 23 of the Federal Rules of Civil 
Procedure." (Emphasis supplied.) 

There can be no doubt, merely from a reading of this 
paragraph of the amended complaint, that the action was intended 
to fall within Rule 23 (a) (2) and 23(a) (3), wherein "there are 
common questions of law and of fact affecting their several 
rights," a "common relief sought" and where the object of the 
action is the "adjudication of claims which do or may affect 


specific property." The adoption of the language from Rule 23 (a) 


(2) and 23(a) (3) could not be clearer. Not only was it so 


intended, but it was tried on that basis. 

Ordinarily, the fact that the case was so pleaded and 
tried and was accepted by all parties to have fallen within a 
certain class would be dispositive of any contrary contention at 
this stage. The matter is of such moment, however, that a very 
prief analysis of why the case does not fall within 23(a)(1) is 
here warranted. 

Rule 23(a)(1) lists three classes of cases, each 
dependent upon the character of the right sought to be enforced - 
joint, common or secondary. This action was clearly not 
"gecondary" in the sense that the owner of the primary right had 
refused to enforce it thus giving individual members of the class 
such a right. That type applies most typically to the classic 
"stockholder derivative" action in whicha corporation, owning 


a right, fails or refuses to enforce it, and an individual or 


= AS 
group of shareholders files suit to make the corporate entity 
enforce their rights. Typical is Ashwander vs. Tennessee 
Valley Authority, 297.U.S. 288 (1936). Equally clear is the 


fact that there was no joint right here at stake, as the right 


of joint tenants or the right to property held jointly by 


several individuals. 
If this falls within Rule 23(a)(1) at all, it must 
involve the enforcement of a "common right." The| fact that 
common relief is sought for persons similarly situated does not 
necessarily mean that the action is one for the enforcement of 
a common right. Kainz v. Anheuser-Busch, Inc., 194 F. 2d 737 
(7th Cir. 1952). For a common right to exist, each member of the 
class must have a common and undivided interest. | Gibbs v. Buck, 
307-U.S. 66 (1939); Knowles v. War Damage Corporation, 171 F.2d 
15, 83 U.S.App. D.C. 388 (1949), cert. denied 336 U.S. 914 (1949). 
There must be right given to the membership as a whole, not 
merely similar rights given individually to each member . Rank v. 
(Krug) United States, 142 F.Supp. 1, (S.D.Cal. 1956); Tisa v. 
Potofsky, 90 F.Supp. 175 (S.D.N.Y. 1950). Such is not the case. 
Involved herein are individual membership rights of the several 
members of the International Union. This was recognized by the 
plaintiffs when the complaint was drafted, and their case was 
tried on this theory. In short, this case falls joutside the 
class described in Rule 23(a)(1) in which advance notice of 
compromise. or dismissal is mandatory. 
It is equally important to note, however, that the 
March issue of The International Teamster carried a lengthy 
exposition of the meaning of the Consent Order. This discussion, 
drafted by the Board of Monitors then under the chairmanship of 
Judge Cayton, contained a full and complete description of the 


eel ae 


Consent Order and 'the powers given by the Consent Order to the 
Board of Monitors. The International Teamster is a magazine 
mailed regularly to the membership of the International Union. 
By this vehicle aiclear description of the meaning of the Consent 
Order was given in layman's language, to the members of the 
International Brotherhood of Teamsters. Eight months have now 
passed during which time the Board of Monitors has been in 
constant operation. The Board has processed grievances, large 
and small, from scores of members of the International Union. 
Widespread publicity has attended its actions. Yet, not one 
member of the "class" allegedly represented by the thirteen 
plaintiffs has filed any protest, formal or informal, concerning 
the entry of the Consent Order. The original action was addressed 
to the equity jurisdiction of this court in an attempt first to 
forestall and then to set aside the 1957 convention of the 
International. Clearly, under all established principles of 
equity, even if notice were required, this court must hold that 
substantial compliance was had by the publication and widespread 
dissemination of the contents of the Consent Order to the 
members of this Union. It was not the responsibility of the 
International Union to provide this notice. Rather, primary 
responsibility must have rested upon the plaintiffs who purported 
to represent this large class. If it was incumbent upon them to 
notify each and every member of the class and if they failed in 
this responsibility, defendant International took it upon itself 
to provide such notification, in the most direct and feasible 
manner, to all members of the Union. 

It was conceded by all parties when the Consent Order 
was entered eight months ago that this was a highly desirable 


conclusion to what otherwise could have been lengthy and pro- 
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tracted litigation. The representative function of the Inter- 
national Union in securing improved wages, hours and conditions 
for its members might have been frustrated for many months. No 
judgment is to be lightly set aside. Particularly is this the 
case when the judgment is one which so dramatically affects the 
living conditions of over 1,600,000 people. 
When the complaint was drafted this was not the type 
“elass action" in which notice is required to all jmembers of 
the class. Notwithstanding that fact, notice was; in fact, given 
to the members of the class immediately after the | Consent Order 
was entered. Neither then nor in the intervening period of 
months has a single individual member of the class challenged 
the validity of the Order. 
Defendant, therefore, for the reasons stated herein 
and for such other reasons as will be advanced at| the hearing 
on the several petitions and motions now pending submits that 
the Monitors' Amended Petition for Modification must be denied. 


. /s/ Edward Bennett Williams 
Edward Bennett Williams 


/s/ Raymond W. Bergan ~ 
ymo. R rgan 
Attorneys for defendant, Inter- 
national Brotherhood of Teamsters 
1000 Hill Building 
Washington 6, D. C. 


A copy of the foregoing memorandum was mailed postage 


prepaid this 6th _ day of October, 1958, to Godfrey P. Schmidt, 


Esquire, 12 East 41st Street, New York 17, New York, Martin F. 
O'Donoghue, Esquire, 831 Tower Building, Washington 5, D. C., and 
L. N. D. Wells, Jr., Esquire, 1610 National Bankers Life Build- 


ing, Dallas 1, Texas. 


/s/ Raymond W. Bergan 


IN THES UNITED STATES DISTRICT COURT 
: FOR THE DISTRICT OF COLUMBIA 


(Civil Division) 


WED; Ot. 20,27 


JOHN CUNNINGHAM, ET AL. 
Plaintiffs 
Vv. Civil Action No. 2361-57 
(Affidavit of Godfrey P. 
JOHN F, ENGLISH, ET AL. Schmict answering Movion by 
Williams end Bergen to oust 
fendants him as Monitor) 
City, County and State of New York: 

GODFREY P. SCHMIDT, being duly sworn says: 

I am an attorney duly admitted to the practice of law and 
all of the courts, state and federal, within the State of Nev York 
and within the District of Columbia. My New York office is lccated 
at 12 East 4ist Street, New York 17, New York, and my Washington 
office is located at 1010 Vermont Avenue, N.E. Washington, D. C. 
This court duly appointed me as the plaintiffs' Monitor to super- 
vise the International Brotherhood of Teamsters, Chauffeurs, Ware- 
nousemen and Helpers of! America, pursuant to the Consent Order duly 
made and filed on January 31, 1958 in Civil Action 2361-57. 

1. The motion to which this affidavit is an answer is 
entitled a "Motion of Defendant International Brotherhood of 
meamsters, Chauffeurs, Warehousemen and Helpers of America", Actu- 
ally, as the motion papers reveal, it is a motion by EDWARD BENNETT 
WILLIAMS and RAYMOND W.' BERGEN. Only implausible assumption could 
identify the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America and these two lawyers. 

2. These two lawyers and especially Mr. Williams, from my 
observations of the Senate Select Committee Hearings, have scarcely 
been representing the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America. They have been 
constantly representing, and have been apologists for, James R. 
Hoffa and his Teamster friends (many of whom take the Fifth Amend- 
ment consistently). Representation of the tnterests of Mr. Hoffa 
and his frienés is certainly not the same as representation of the’ 


International Organization or of its one and one-half million 


a re 
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members, whose rights and interest have been flagrantly betrayed 
by. Mr. Hoffa and those in concert with him. In their unsworn 


motion papers Mr. Edward Bennett Williams ard Mr. Raymond W. Bergen 


do not allege specific acts, facts and arguments to support their 
defamatory and conclusory condemnation of my conduct. They rely 
wholly on vague, unspecified and irresponsiole conclusions unmis- 
takeably part of a plan of systematic reprisals against me. Of 
course, defendants would never admit a campaign of reprisals; nor 
would they fail to take steps to hide their vengeful intention and 
mask its execution, as they have already done, behind such devices 
as frivolous appeals, bogus charges, obstructing technicalities, 
pretenses’ at honor and stewardship and similar wiles. But events 
and conduct, and their only rational explanations and implications, 
have revealed defendants' larger offensive, in which the motion to 


remove me plays a useful part. 


ANALYSIS AND REFUTATION OF MOTION MADE BY 
MESSRS, WILLIAMS AND BERGEN "FOR REMOVAL OF 
GODFREY P. SCHMIDT AS MONITOR" 

3. CHARGE #1. The first alleged ground for my removal is 
indefinitely couched in this language: "While serving as Monitor 
under the provisions of the Consent Order * * * Godfrey P. Schmidt 
has continued to represent employers in collective bargaining nego- 
tiations with the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America." The names of no employers 
are given, Why representation of employers in "collective bargain- 
ing negotiations" would constitute a "clear and direct conflict of 


4nterests* is not specified, In the first place, it has| been 


unanimously understood and agreed by all Monitors and by| the defen- 


dants and their counsel that collective bargaining and labor 
contracts are outside the scope and purview of the Consent Order. 


They do not, as such, concern the Monitors. There never| was a 
moment's doubt about this interpretation. It was a reading urged by 
Mr. Williams and Mr. Hoffa, themselves, a8 well as by the Monitors. 
Under the Consent Order, the Monitors have no authority whatever 


with resrect to collective bargaining. Collective bargaining is 
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a process that looks toward the formulation of a collective bargain- 
ing agreement. Now an agreement is not a conflict; it is a meeving 
of minds. Far from being a conflict of interests, it is a concord 
of interests. Far from 4ndicating opposition, this indistinct 
charge, in effect, 4ndicates cooperation in a matter that lies out- 
side of the competence of the Consent Order. 

4, Moreover, insofar as this charge claims that I have 
represented or continue to represent employers in collective bargain- 
ing negotiations with the International Organization, it is either 
a gross and trresponsible error or a sheer fabrication, Nowhere 
4n the first charge is there any language which spells out any 
kind of actual conflict of interests. No one reading this charge 
can accurately divine what its author is really charging me with 
in terms of concrete acts or specific conduct. There is just a 
bald and unsupported statement that a direct and clear conflict of 
interests exists, No language justifying such a conclusion is 
4ineluded. There is a good reason for this. No conflict of 
interests has, in fact, ever marred my performance as a Monitor. 

The malevolence or irresponsibility which dreamed up the charge 1s 
devoid of the sting of specific fact, The charge is a mere smear. 

It is really unworthy and dneapable of detailed answers. Some of 
the answers were already given last June before this Court. Only in 
the tradition of bogus civil liberties, where a person is deemed 
guilty until he proves himself innocent, would such a charge, 
groundless and purely conclusory on its face, place upon the one 
slandered by it the duty to speak in his own defense. 

5, In the tradition of Western civilization, as amply illus- 
trated by the great books of that tradition, charges ought to be 
precise and specific enough to give the person charged notice of the 
alleged misconduct. Only in this way can he intelligently plan his 
own defense by meeting the exact issues raised. This fair pro- 
cedure was not followed in framing the Williams-Bergen charges. The 
very manner in which the "reasons" for my refusal were formulated 
(and published to the ‘press) constitutes a reprisal. 

6. The unctuously pharisaic feature of this charge of 
conflict of interest is best appraised in the light of one of the 


ec ar 


MY 


earliest discussions and agrements of the 


Monitors at our first 


‘and, I believe, second meetings (February 4th and February 18th, 


1958). 


stated that he and his firm represented the Southern Conf 


Mr. L.D.N. Wells, Jr., the Union Monitor, then frankly 
erence of 
the Teamsters as Well as "Dusty" Miller, one ef the provisional 


vice-presidents. He said that he would prefer to resign |from the 


Monitorship rather than give up that retainer. Judge Cayton and 


I stated that such resignation was not necessary; 


that there was 


no conflict of interest in what he had disclosed; and that the 


only thing all of us had to guard against was an actual conflict 


based on facts and issues implying opposition or inconsistent di- 


versity of interests rather than upon mere retainer. At) that time 


I pointed out that I did represent and would continue to represent 


a few employers who had been my clients for years and who engaged 


from time to time, in collective bargaining with several (two) 
Teamster Locals in New York City. Since February and until the 
filing of the Williams-Bergen motion, no one ever protested 
against either Wells’ or my own representation as a “conflict of 


interest". Williams and his clients, as well as the Union Monitor, 


knew I had, professionally, been attorney for employers} and that 
until this case and the Lacey case, I had rarely represented 
labor unions. In addition, Mr, Wells had last year represented 


both Smith and Boling and a number of Teamster officials against 


some of whom, a majority of the Monitors has since take 
action. Mr. Wells made a full disclosure of these fact 
Mx, O'Donoghue's ‘dnd my opinion whether he should consti 


disqualified for conflict of interest. We thought not, 


n adverse 
s and asked 
der himself 


in all of 


the circumstances. Mr. Wells, 4n addition, is frequently in 


conference with Hoffa and the other provisional officers and their 
attorneys. I say that not because I want to suggest conflict of 
interest on his part (I do not); but because his conduct comes 

closer to such conflict (without ever reaching it) than anything 
that can be or has been attributed to me. Why, then, am I 
charged and not_Mr. Wells? Because I and not Mr. Wells am the 


victim of reprisals from Hoffa and his entourage. 


7, The Canons of Etnics of the New York State Bar 
Assoctation (which are similar to the related canons in all 
jurisdictions) provide in Section 6 as follows: 

6, Adverse Influences and Conflicting Interests. 


It is the duty of a lawyer at.the time of 
retoiner to disclose to the client all the 
circumstances of his relations to the parties, and 
any interest ia or connection with the controversy 
watch might influence the client in the selection 
of counsel. 


It is unprofessional to represent conflict- 
ing interest, except by express consent of all 
concerned given after a full disclosure of the 
facts, Within the meaning of this canon, & 
lawyer represents confiicting interests when, 
in behaif of one client, it is his duty to cone 
tend for that which duty to another client 
requires him to opposs. 


The obligation to represent the client with 

undivided fidelity and not to divulge his 

secrets or confidences forbids also the sub- 

sequent acceptance of retainers or employments 

from others in matvers adversely affecting any 

4nterest of the client with respect to which | 

confidence has been reposed, 

8. As lawyer and Monitor I have never violated that canon; 

I have never contended, on behalf of plaintiffs, or of the 
Monitors, for that which duty to any employer required me to 
oppose or vice-versa. I would not and did not represent the kind - 
of employer who or whose suit required me to oppose the objectives 
of: the Consent Order. No decent employer and no client of mine 
would want me as a lawyer to oppose those objectives, In ny 
decisions and judgments, I have been guilty of no respect of per- 


son, I have tried earnestly and successfully, as my fellow 


monitors know, to apply the Canons of Judicial Etnics where 


they could conceivably be applicable to me as & Court Officers 
especially Canons numbered 2, 3, 4, 6, 12, 13, 29, 31 and 35. 
The motion papers herein do not even allege any facts which 


could be construed as a violation of such Canons. 


es 


9. In order further to show indtrectly but effectively the 
insincerity of defendants in charging me with “conflict of inter- 
est"; and in order thereby to demonstrate that the charge is in fact 
merely an interference with me as a Court Officer ana an attempt at 
visiting upon me a reprisal, let me marshal some facts 4llustrating 
how out-of-character and unwonted any consideration of confiict of 
interest has been for the defendants and their counsel unless it be 
for the purpose of vexing their enemies. 

(a) Neither Mr. Williams nor Mr. Hoffa has been sensitive 
to the distinet conflict of anterest (on which United States Senators 
have commented aaversely) >» 4mplicit in the fact that Mr, Williams 
4g General Counsei for the Internationa: Brotherhood of | Teamsters 
and that, before the Senate Committee and before the Monitors, he 
constantly represents James R. Hoffa and his particular friends, 
rather than the International's membership. His own office associ- 
ate, Edward Cheyfitz, Esq., who has frequently participated in 
Mr. Williams‘ attorneyship before this Court and with the Monitors, 
has recently acted as Mr. Hoffa's personal representative to tne 
Brussels Insernational Fair and Exposition. At the gas time, I 
am reliably 4nformea and believe, that he represents employers in 
contract with Teamster locals, namely: Continental Can, American 


Export, Grace Lines, and others. 


(ob) Moreover, 1f Messrs. Hoffa, Williams and Bergen are 


solicitous about conflicts of interest, let them give attention 
to the numerous serious conflicts of interest which have been 
characteristic of Mr. Hoffa and some of his favorite Teamster 
leaders and attorneys who derive fat fees from membership dues. 

(c) In the recent McClellan Committee Hearings, Mr. Hoffa 
testified, (p. 4528 of the stenograph transcript): "I| positively 
will never agree thet it is immoral or tmproper for a person to 
have outside interests as long as it does not affect his collective 
pargaining." 

(4) His own sworn admission before the McClellan Com- 
mittee makes it clear that Mr. Hoffa had pusiness arrangements with 
the two Dorfmans and with Dr. Pearlman (p. 4579). It is also clear 


from the McClellan Committee minutes that this tie-up between 


Heffa, the Dorfmans and Pearlman prompted the Central and Michigan 
Teamster Conferences to choose the Union Casvalty and U.S. Life 
over lowess bidder, Pacific Mutual, in placing insurance for those 
Teamster Conferences, all of which are and have long been directiy 
under Hoffa's control. The Pacific Mutual had bid $3.78 a month 

as premium with a 7.1% resention. The Union Casualty and U.S. Life 
had bic $3.80 per month as premium with a 17.5% retention. Never- 
theless, the high bidder won the bid (p. 4562). This was true 
Gespite the fact that pacific Mutual had assets at the time of 
about $377 millions with capital and surplus of $12.5 millions; 
while the Union Casualty had assets of $768,000 ana capital and 
surplus of $310,000; and U.S. Life had assets of $38 million and 
capital and surplus of $2,250,000 (p. 4564). Nevertheless, the 
contract was awarded, at Mr. Hoffa's insistence, to Union Casualty 
and U.S. Life. (p. 4565). The result of this glaring conflict of 
interest was that, over a seven-year period, the Teamster Conferences 
under Hoffa's aomination paid about $550,000 more than the Pacific 
Mutual had demanded; and paid in insurance commissions more than a 
million dollars in excess of what would have been required in deal- 
ing with any other company. I quote directly from the Minutes of 
the McClellan Committee some of the relevant testimony: 


MR, KENNEDY: What has been the total loss for the 
first three years? 


MAYERSON: Between six hundred and six hundred 
fifty thousand. 


KENNEDY : To the Welfare Fund? 


MAYERSON: To the Welfare Fund, as compared to the 
cost they would have had 4f Pacific Mutual nad 
been chosen. (p. 4568). 


ee & 


MAYERSON: * *, * There were two sets of commissions. 
Commissions were paid %o the Union insurance agency, 
which, I believe, was run py the Dorfmans, and com- 
missions of a smaller amount were paid also to the 
United Public, Service Corporation which was a kind 
of general agency run by Dr. Pearlman, who is also 
Executive Vice President of the company. The total 
commissions to both these azencies for the first 
seven vears from April 1, 1950, March or April, I 
am not sure which, 1950, down through 1957, seven 
years, commissions of about $1,400,000 was paid to 
these agencies. 


THE CHAIRMAN: What are those, just brokerage commissions? 
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MR. MAYERSON: Agency conmissions $1,400,000. * * |* 
That $1,400,000 includes not only the General |States, 
put also the Michigan Conference of Teamsters .| 
(p. 4571). 
The total premiums on the two groups 
together were about 353,000,000 during those seven 
ears, about $58,0C0,000 in premiums and about 
$7,800,060 in commissions. 


MR, KENNEDY: How much, under ordinary circunstances, 
Professor, would a commission be paid? 
MR, MAYERSON: Well, to get a judgment on that, I took 
the commission scale of six other life insurance 
companies. I went back and got tne commission 
seales shey were using at this time. Commissions 
. have come down since then, so I went back to about 
1951, 1952, 1953. It seemed to me that - well, 
first of all, we have to split tnis commission figure 
into two pieces. The company, even though they paid 
$1,400,000 in commissions on the two cases, shey 
oniy charged te the cases $550,000. The other 
$700,000 or $750,000 was not charged directly to 
the cases as commission. * * * On the vasis of 
the six companies studied * * * the six companies 
would have paid something between $160,000 and 
$380,000 in commission over that seven-year period. 
In other words, the company scales vary. The) low- 
est was about $160,000 and the highest about $380,000. 


KENNEDY: The highest of any of the six other 
companies you looked at was $360 , 0002 


MAYERSON: Yes sir. 
KENNEDY: Over this six-year period. 
MAYERSON: Seven. 


KENNEDY: How much did the Dorfmans and Dr. Pearlman 
receive? : 


MAYERSON: $12,4400,000. 


KENNEDY: So they received almost $1 million 
excess, is that right? 


MAYERSON: Yes sir. (pp. 4572-4574). 

It must be borne in mind that this genuine ana craf¥ con- 
flict of interest concerned Union Welfare Punds. 

(e) Another case of disgraceful conflict of) interests 
as to which no action was ever initiated by defendants! or by their 
attorneys (who are now so meticulous about falsely asserted conflict 
of interest on my part) is provided by the case of Louis ("Babe") 
Triscaro, President of Local 436 of the Teamsters in Cleveland, Ohio, 
a friend and supporter of Mr. Hoffa, who constantly took the Fifth 
Amenament, when questioned about the manner in which jhe, having 
interests in several corporations, on their behalf negotiated labor 


contracts with his own union, In other words, Mr. Triscaro waS 
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sitting on both sides of ‘the collective bargaining table, something 


that not even the Willtams-Bergen charges attribute to me, and 


sometaing which can never be attributed to me. Here are some 


excerpts from the recent McClellan Committee minutes: 


MR. SHERIDAN: The Shaker Company, as well as-the other 
companies that Mr. Mundie is going to mention, are 
all owned by Mr. Triscaro's brother, Joseph Triscaro, 
and his wife, Sarah Triscaro. 


KSNNEDY = Whose wife? 


SHERIDAN: Louis Triscaro's wife, Sarah Triscaro, 
ana his brother Joseph Triscaro. 


KENNEDY ; Does this Shaker Company have a contract 
with the Teamsters Union? Do you know that? 


SHERIDAN: The’ Shaker does not have a contract. 
They had a contract in 1951 and there was a 
supplementary contract in 1952. Since that day 
there has been no contract.. ‘ 


CHAIRMAN : Previously there had been collective 
bargaining between this Local 436 and the Shaker 
Sand Company? . 


SHERIDAN: Yes there had been. This would be 
between Louis Triscaro, representing Local 436, and 
his brother, representing the Shaker’ Company __ 


CHATRMAN : When was the extension of that contract? 
When did it expire? 


SHERIDAN: May 1952. 


THE CHAIRMAN: There has been no contract since, as far 
as your records disclose? 


MR. SHERIDAN: That is right. (pp. yous, 4245). 


***%*& * *% 
SENATOR IVES: Mr. Chairman, in that connection I think 
you might have a conflict of interests here, if 


they organize their companies with their own 
union * * * , 


SENATOR CHURCH: Before we proceed further, what is the 
ownership of the Valley Slag Company? 


MR, SHERIDAN: The Valley Slag Company was also owned 
by Mr. Triscaro's brother Joseph and his wife 
Sarah. (p. 4251). 


* %# © * 


MUNDIE: For part of the year, from the Eagle 
Trucking Company, he (Louis Triscaro) received wages 
in the amount of $1,860,00°, (p. 4252). 


* *& & € 


KENNEDY: Vho is that company supposedly owned by? 


MUNDIE: It belonged to Mr. Joseph Triscaro and 
Lovis! wife, Sarah. (p. 4es52). 


a 
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MR, KENNEDY: Mr. Louis Triscaro, according to his own 
income tax return, as a representative of the union, 
was signing a contract with the company that he owned? 

MR. MUNDIE: That is correct. 


e %& & * 


THE CHAIRMAN: You have $132,000 income there. This only 
adds up to thirty-sceme odd thousands. 


MR, MUNDIE: He received $30,850 from Local 436. 


eee 


THE CHAIRMAN: Is that salary? 


MR, ‘MUNDIE: that is wages. (pp. 4253, 4254). 
Neither Hoffa nor his attorneys have 1ifted an effective 
finger to extirpate such infamous conduct or characters |from the 
Union. They spend time, money ana energy fighting the Monitors; 
especially me. 
(£) The 263 charges heretofore filed against James Hoffa 

by my clients present other serious instances of genuine conflict 
of interest, none of which ever pricked the calloused consciences 
of Mr. Hoffa and his associates nor motivated 4nitiative in reform. 
Neither Williams nor Bergen seem to have taken any steps to pring 
Hoffa to book respecting these charges or even respecting the 
instances of conflict of interest included in such charges. Now 
they devoutly pretend to perceive in ny conduct an undefined con- 
flict of interest which does not in fact exist - all of which is, 
in these circumstances, explainable only as a reprisal against me 
by Hoffa et al. for doing my duty as Court Officer and)ja lawyer. 

10. It is not conflict of interest that really motivates this 
first charge; it 1s conflict with Hoffa. Louis XIV said: "rletat, 
ctest Moi" and Hoffa similarly implies: "I am the Union"! (And 
Williams by practically identifying his retainer for Hoffa with his 
retainer by the International, which pays both retainers, seems to 
concur.) That is why Hoffa is blind to grievous conflicts of 
4nterest. He is the Union! Its and his interests coincide! These 
blatant conflicts of interest by Hoffa and his cohorts make it 
clear, nevertheless, that defendants in attacking me now are not 
really motivated by a sincere desire to eliminate conflict of inter-_ 
est. They pursue me with reprisals because I do my duty as a Court 


officer and attorney. 
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11. CHARGE #2. The gist of the second charge upon which 
Messrs. Wiliiams and Bergen urge my vemoval is set forth in the 
following language: 

"In the representation of the plaintiffs in 

this case Schmidt solicited and received large con- 

tributions from employers and employer groups «% # 

all of whom had interests directly adverse to the 

4nterests of the International Brotherhood of 

Teamsters, Chauffeurs, Warehousemen and Helpers 

of America.” 

This is either'a gross and irresponsible error or & crude 
fabrication. It is merely a repetition of libellous charges here- 
tofore made against me, unsuccessfully, by the renegade plaintiff, 
John Cunningham, who has since defected to the side of Mr. Hoffa 
and who has since pecome'a welcome visitor at the Teamster Building. 
The Cunningham charges were heard by this Court and were in all 
respects dismissed, as the docket in this case shows. I never 
solicited and received contributions from any employers or employer 
groups. No reiteration of mendacities by Cunningham (a modern but 
stupid Alcibiades) can give substance to this groundless charge, 
made without oath and without specification to avoid countercharge 
of perjury. It is an 4ndex of ignorance of the Taft-Hartley Act 
that the two movants charge that the "solicitation and receipt of 
these contributions" constituted a violation of 29 U.S.C. Sec. 186. 
There was, I repeat, no solicitation or receipt by me; there was 
no contribution to me. ‘But even if there had been, there would 
have been no violation of Section 29 U.S.C. Sec. 186, as anyone 
familiar with the legislative history of that Section would under- 
stand. Violation of that section is a crime, punishable by penal- 
ties therein specified. If Williams and Bergen and especially their 
elients seriously pelzeved that I had been guilty of a crime, they 
would long since have lodged, with alacrity and enthusiasm, a com- 
plaint with the proper prosecuting agency. Their whole past con- 
duct indicates that they are adept at this type of ad hominem retort 
against people they regard as hostile, especially in instances 
where they cannot meet charges against themselves on the merits. 

12. Had I really solicited and received contributions from 
employers and employer groups (and I did not) such contributions 


per se, would not have created (as Williams and Bergen allege) a 
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relationship "between Schmid’ and the contributing employer group 
4nconsistent with and adverse to the performance of his|duties as 

a Monitor within the purview of the Consent order." Throughoct 
their moving papers they seem to write as if their saying sometning 
makes it true. After reading this charge I cannot even speculate’ 
about its precise meaning. It leaves the reader in the) dark as to 
the manner in which falsely alleged solicitation and collection of 
funds works disqualification. In what specific respect has my con=- 


duct as a Monitor ever indicated performance of duty ov acts incon- 


ststent with or adverse to my responsibilities as a Monitor? The 


motion papers make no answer to this question. No self-respecting 
employer whom I have ever represented has any interest |different 
from mine with respect to corrupt union leaders. The same can be 
said of decent union members. What Williams and Bergen are really 
saying 4s that I have so discharged my responsibilities as a Monitor 
as to bring me in conflict with Hoffa and the other corrupt labor 
leaders with whom he has consistently surrounded himself. Both as 

a lawyer for plaintiffs, and as 4 Court Officer, I would be remiss 


a) 


in my duty if, in all of the relevant circumstances, facts and 
events, I had not reached the stage of participating in this con- 
flict by denunciation of Hoffa and his leadership. My deprecation 
of Hoffa must have been apparent to the Court, to the defendants 
and to the defendants’ attorneys by the time when they with me 
signed the Consent Order in which I was named as one of the 
Monitors. 
13. In any case, the second charge urged ageinst me is really 
an attempt at evading the doctrine of res adjudicata. | No appeal 
has been taken from this Court's dismissal of the Cunningham 
charges in all respects. The Cunningham charges ineluded the 
present charge #2; and when they were tried Cunningham's attorney 
had a visible "assist" from Williams and Cheyfitz. 
14, CHARGE #3. The third charge 1s another misrepresentation, 
It is simply not true that on February 24, 1958 or at any time fT, 
directly or through counsel or through anyone else, ever presented 
for payment a claim for expenses in the amount of $61,128.35. No 


4temization ts attempted. No oath puts the author's conscience 
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where his words are. Mr. Williams knovs better. The testimony of 
Henry Bolz and the statements of Mr. Crum demonstrated the falsity 
of thts charge on June 27, 1958. The meetings of February 24, 1958, 
was arranged between Mr. Williams and my attorney, Bartley C. Crum, 
after Mr. Williams suggested that possibly the problem of expenses 
could be settled by a conference. Everything he has done since 
shen indicates that he never at any time had any tntention of 
settling the problem of expenses by conference. Be.that as it may, 
my attorney believed his representation at that time and went down 
to Washington, D.C. prepared to discuss the manner in which expenses 
were to be allocated and the nature of the items of expense (because 
the language of the Consent Order on this subject is brief and non- 
informative). I was not present at this conference. Personally I 
welcomed it because, in earlier discussions with the accountant 
for the plaintiffs, with my own accountant and with Mr. Crum, we 
had developed a variety of competing but inconsistent theories for 
itemizing expenses. Were the fees and expenses of Hoguet, LoBrutto, 
Clark, Healy and Fried to be lumped together as my expenses? Were 
the standard accounting practices, as described to me oy my own 
accountant, to be used with respect to overhead, etc? Was I to 
4ncorporate the salaries I paid to my secretaries, to my law clerk 
and to my lawyer associates? Was I to charge expenses as I 
normally do to my clients? Investigative expenses had been 
4neurred. Were these to be allocated to the Rank and File Committee 
or to me? These are some of the questions that I raised with the 
accounsants and with my lawyer. My lawyer wanted to discuss these 
problems with Mr. Williams. At no time was any claim made on my 
pehalf or with my knowledge by anyone for $61,128.35 or for any 
similar figure. The sestimony and documentation before this Court 
4n connection with my expenses will sustain this. This is also 
clear from the cpgentok affidavits. of the two accountants, of my 
son Peter and of Bartley C. Crum, all of whom were present at 
Mr. Williams! office on February 2h, 1958. My original and only 
application for expenses to this Court was for $9,795.53. 

15. Charge #3 in support of my removal is actually worded as 


4 I had presented this Court with a claim for $61,123.35; and as 
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if this Court, on a hearing of that claim, reduced my claim to - 
$5,622.20. This misrepresentation scarcely does honor to the two 
attorneys, who signed the moving papers and who must have known 
better, It is a token of the poverty of their arguments, if they 
must resort to misstatement for this argument: "mhe disparity 
between the amount claimed and the amount awarded after jhearing 
demonstrates an attitude of mind toward the treasury of |the cefen- 
dant union wholly incompatible with his obligations: as 4 Court- 
appointed Monitor". (Emphasis mine). The disparity was between 
$9,795.53 and $5,622.20. It was accounted for largely by two items, 
one for $2,000. for my accountant and one for $1,600. for overtine 
dinners, etc. Both of these items constituted actual liabilities 
and obligations. The first was exact; the second my accountant 
estimated. Both are explained in the transcript of the! hearings 
before this court which began June 26, 1953. It is sheer mendacity 
to suggest that this Court cut me down from a request of $62,000. 
to $5,622.20. Before June 27, 1958, I had never even heard of this 
alleged $61,000, claim; and on that day it was simply part of 
Williams! questions addressed to Henry Bolz, who denied that such a 
claim had been made, 
16. If Messrs. Williams and Bergen and their clients are 
sincerely concerned about an “attitude of mind toward the treasury 
of the defendant union", let them look into the conduct of Mr. Hoffa 
nimself, (to say. notning of his Meamster friends) as set forth in 
numerous charges filed on behalf of my clients, and as estabiisned 
by sworn evidence before the McClellan Committee. For \example, 
Hoffa took $330,000 of Welfare Funds and lent that money to his ow ~ 
attorney and to his own accountant for a private real estate deal. 
He lent to his friend, Mr. Dranow, $1,200,000. of Union funds, He 
approved the spending (out of the International's treasury) in 1957 
of more than $550,000 for public relations expenses and legal fees 
largely made necessary by his own crooked leadership. iTo defend 
his own misdoings, he has been hiring lawyers right and left, paying 
them promptly and without hesitation handsome fees out!of the Union 
treasury. The McClellan Committee minutes are evidence of this. 


17. CHARGE #4. ‘The fourth charge alleges that I have 
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consistently incluced improper items in my expense account as a 
Monitor. 4s I ceny as a gross misrepresentation. Insofar as 
expense items are a matter of discretion, I will not defer to Hoffa's 
judgment or even Mr. Williams'. Prom the beginning of the 
Monitorship, I had insisted that Monitorial expenses are and ought 
to be the subject-matter of decision by the Board of Monitors, 
itself. Indeed, I clearly foresaw the time when, if Monitortal 
expenses were not approved by the Monitors (especially where they 
are discretionary), false charges of padding expenses would be 
preferred against me. That is why I included in Subdivision Q, on 
page 180, of the printed Initial Report of the Monitors a passage 
on this subject which is self-explanatory, and to which I respect- 
fully refer the Court. It is stultifying to suppose that a Monitor 
should go to provisional officers to obtain permission to make 
expenditures necessary for the performance of Monitor's business, 
This is a matter for the Monitors in the first instance, and for the 
Court in the second, subject to specific objections from any party 
to the litigation. ) 
18. It will be noted that Mr. Williams and Mr. Bergen do not 
specify the respects in which the items I have included are 
. allegedly "improper". They do not list the items I claim. They 
ao not itemize or identify improper expenses. They simply put 
down a general statement which is unsworn and utterly undetailed, 
with an ipse dixit., Then, having dogmatized without proof, or 
oath or specification, that I have consistently included. improper 
items, they draw the conclusion that this falsely alleged improper 
itemization of expenses by me reflects a "continuing attitude on: 
the part of Schmidt toward the treasury of the International * * * 
wholly incompatible with his cbligations as a Court-appointed 
Monitor." Since the filing of the Williams-Bergan motion, a 
majority of the Board of Monitors has approved the very expenses 
involved. The majority of the Board of Monitors disagrees with the 
Williams -Bergen dogmatism, which they want this Court to take on 
faith and without any specification. 
19. The insincerity of this attack and its character as a 


mere reprisal against me, and as an interference with the 
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functioning of a court officer, are apparent from the manner in 
which Williams, Bergen, Hoffa, et al. tolerate with approval or 
utter passivity, wholesale bill-padding by Hoffa and his friends. 
The malice and mendacity of Mr. Hoffa in this very connection 
appear from his perjured testimony on September 18, 1958 before the 
MeClel2Zan Committee, pages 4516 to 4526. Mr. Hoffa's intention to 
smear me leaps from these pages. One admission made oy|him is 
especially interesting. He attended a meeting with Edward Cheyfitz, 
Esq., and John Cunningham, the renegade plaintiff, to discuss tne 
hiring of Mr. Bob Mayhew to investigate me: "so that (as Hoffa put 
it) Mr. Williams, our attorney, could go to court and present his 
arguments as to why we should not pay the axconse accounts as they 
were." (p. 4521). Up to that time, the International and ; 
Mr. Williams had already been rejecting legitimate Monitorial 
expenses which I had paid. Apparently they had no reason for this. 
Later they wanted to dig up a reason. They hired an , investigator, 
or tried to hire one. They hoped that an investigator might exhume 
reasons "why we should not pay the expense accounts", : 
20. Annexed hereto as Exhibit A to form part of this affidavit 
is a detailed list analysis and justification of all expénses 
claimed by me as Monitor, including (a) those which have been paid 
by defendants, and (b) those which have not been paid. 
21. Also, the Records of this Court include itemizations of 
Monitor O'Donoghue's expenses, which, although similar |to mine, 
have not been challenged by defendants. The fact that |similar 
expenses have not been challenged in others but only in me is so 
significant of the reprisal motive which runs through the entire 
strategy of defendants at the present time, | 
22, Nor is it an argument which reflects on me, that my 
expense account items have been double those presented | by the other 
Monitors (except Mr. O'Donoghue). I can say without fear of 
effective contradiction that I have done more than twice as much 
work as the other Monitors (except Mr. O'Donoghue, whose expense 
accounts are heavier than mine). At the present moment the 
International owes me aporoximately $3,000 in expense items. A 


majority of the Board of Monitors considers them as proper and 
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allowable expense items for the Monitorship. 


(a) To show how uncustomary 1s the concern of Hoffa and 
his associates and his attorneys for padded expenses, I refer to the 
Sun Valley real estate deal between Hoffa, Owen Brennan (one of the 
International Vice-Presidents), and Henry Lower (Hoffa's friend) 
where, exemplifying a real conflict of interests, Hoffa and Brernan 
took an option to participate persona2ly to the extent of 45% in a 
deal involving Union moneys, and where $500,000 of funds from 
Hoffa's Local 299 were mysteriously transferred to the Florida 
National Bank at Orlando, causing a loss to the Union of thousands 
of dollars in interest. Despite Mr. Hoffa's denials, the transfer 
was obviously made for the purpose of backing the real estate deal 
4n which Lower, Hoffa and Brennan were interested. There is no 
other rational explanation. Lower did most of the leg work on this | 
deal for the Hoffa-Brennan combine. Here is the testimony of tne 
McClellan Committee accountant, Mr. Bellino, on Lower's expenses: 


MR. KENNEDY: Did he (Mr. Lower) receive expenses a8 
well as that money that he got from him? : 


MR, BELLINO: Yes. He not only.received expenses, but 
he also received personal loans himself. 


MR. KENNEDY: Can you tell us the total figure of what 
’ he received in salary? 


BELLINO: The total salary for the three-year period 
from 1954 to 1956, $30,550, expenses as officer and 
Gelegate's expense allowance - - - he received 
$5,442.00, organizational expenses, $4,489. travel 
expenses, $6,748., and I am now rounding out the 
figures - - - personal advances or loans during 
this period of $178,371.96. (pp. 4409-4410). 


*** & + 


RELLINO: On June 22, 1956, Sun Valley issued their 
check in the amount of $13,900. to Joint Council 43 
and noted it on the books as refunds, advance on 
advertising. I might say this, that the most we 
could find coming from Joint Council 43 is $13,600. 
We don't know where the other comes in. On the 
same day, Joint Council 43 issued its check to 
Local 299 (Hoffa's Local) for $6,800. and recorded 
4t as miscellaneous expenses. Similarly, Joint 
Couneil issued its check to Local 337 (Owen 
Brennan's Local). for $6,800. Sun Valley withdrew 
from Florida National Bank $175,000. and opened an 
account in its name in the National Bank in 
Detroit ** * . (pp. 4413-4414). 


(b) Mr. Hoffa invariably kept no personal checking 
account. Invariably he dealt in cash and in large sums in & manner 


which is distinctly not characteristic of honest men. He made it 


& @ 
necessary, therefore, for everyone, including union members and 
officials, Internal Revenue Agents and Senate Committees, to take 
bim on faith, (although he has given so many glaring demonstrations 
of his own personal faithlessness) or to disbelieve his word. Some 
men fail to keep bills and vouchers through carelessness, Hoffa 
carefully refrains from keeping them. 

(c) For example: . 
MR. KENNEDY: I am raising the question about: tals 
Teamster money ($4,900.) that was charged to 
organizational expenses * * * by you on your 


. Income tax return as your own personal money; 
money that belonged to the Teamsters * * * 


THE CHAIRMAN: ‘The witness says the reason he did cg 
was because he operates that way. He takes 1 
receipts. He gets no invoices. Is that right? 


MR. HOFFA: That was the answer. (p. 4047). 


MR. KENNEDY: Mr. Hoffa, do you keep records or bills 
on your other union expenses, or do you declare 
them a11 as income? . , 


MR. HOFFA: If 4t is a hotel bill, hotel bills are 
turned in by the hotels, charged and turned in by 
the hotel and the Union pays them, If it is an 
out-of-pocket expense, I don't keep any bills. 
I ein a voucher and that is all there is to it. 
(p. 4051). 


This colloquy concerned an alleged organizational expense 


item of almost $4,900. for which there was no better voucher than 
Mr. Hoffa's dubious word. Earlier, Mr. Hoffa testified as follows: 


SENATOR IVES: * * * But if this money had been spent 
as a Unton expense, actually would it. have been 


taxable? 
MR. HOFFA: If I had produced the bilis for one: 
money I spent out of this account, it would ot 


have been taxable, You are correct in that. 
SENATOR IVES: Well, why did you not? 


MR. HOFFA: I am not in the habit of keeping bills, 
Senator, unfortunately. (p. owe). 


Unfortunately, Indeed, for the Senate Select Committee and, 
especially, for the Unton! The commonest fraud of eropked union 
leaders is to call expenditures "organizational expenses" without 
voucher or itemization. 

(a) ‘The whole McClellan Committee record bristles with 
instances of padded bills. (And they are only the ones which have 
been discovered.) Hoffa actually admitted on the stand that his 
friend "Barney" Baker, to his knowledge, frequently padded bills; 


ane that he had to talk to Baker about it, on several occasions. 
Nothing was ever done, however, to challenge Baker's padded bills. 
They were paid. The reason ts obvious from the entire record. 

(e) Mr. Hoffa's attitude toward tne Union Treasury is 
far more evil than anything which even Williams and Bergen (without 
foundation) seek to attribute to me. It can be sunmarized by the 
following evidence of dictatorial attitude: 

MR. KENNEDY: * * * This check ts dated June 19, 1956 - 

Truck Drivers' Local Union 299, and it is payable 

to the Florida National Bank for $300,000. Could 

. you tell the committee the circumstarces surround= 
ing the issuance of that check? 


MR, HOFFA: The check speaks for itself. It is a 
deposit in the bank. 


MR. Sorta Why were you depositing $300,000 in a 
ank,. 


MR. HOFFA: Because I wanted to. (p. 4347). 
(f) Here is a further example of Hoffa's arbitrary 
dictatorship, fiscal and other: 


MR. HOFFA: * * * J may say to you we haven't had any 
aissenting votes in the meeting. : 


SENATOR IVES: Do they dare to dissent? 


MR, HOFFA: Senator, if you want to come to 299 
meetings * * *. 


*%** * 


SENATOR IVES: * * * I am talking about the minority 
that does not approve the Candidates you are sup- 


porting. 
MR, HOFFA: So far there hasn't been @ minority. 
SENATOR IVES: How many attend those meetings * * * ? 


MR. HOFFA: Anywhere from two hundred to one thousand, 
to fifteen hundred. 


SENATOR IVES: Out of how many members? 


MR, HOFFA: * * * out of a membership of about 
fifteen thousand * * * . (p. 4086). 


(g) Out of union funds, Hoffa bought the home of a 
notorious hoodlum named Ricca (whose need for sale or cash at the 
time was conveniently served) for $150,000.: 

MR, CHAIRMAN: Mr. Hoffa, are we to understand * * * 

that you, as President, have authority to make an 

expenditure of $150,000. of Teamster money without 


anyone else approving or agreeing to it? I mean, 
the blanket authority to do that? 


MR. HOFFA: The membership nas so voted and so have 
the Executive Board, sir. 


THE CHAIRMAN: Both tne membership and the Executive 


Board have voted to give you blanket authori 
unlimited, to spend any funds in any amount that 
you deem personaliy to be in the interest of the 
Union. 

MR. HOFFA: That is correct, sir. (p..4080). 


(nh) No honest man would want or claim the absolute power 
of the purse exercised by Hoffa and his Teamster intimates: 
MR. HOFFA: % * * Harold Gibbons is authorized, and 

I am authorized by the Executive Board of the 

. Central Conference of Teamsters to draw checks 


from the account of Central Conference of Teamsters 
as we deem necessary * * * : 


**# & 


THE CHAIRMAN: ‘There wasn't any special resolution 
about 1t? 


MR. HOFFA: It wasn't necessary. 

THE CHAIRMAN: According to your contention and oe 
Gibbons! contention, no such resolution is necessary 
because you have the general authority to act| as 
you see fit? 

MR. HOFFA: yes, sir. (pp.. 4040-41). 
(1) Only a Hoffa could brazen his way out of mislaying (7) 

$5,000. of Union funds: 


MR, KENNEDY: But you did not know that you had five 
thousand dollars in the box? 


MR, HOFFA: It isn't my business to know, and it is 
the secretary-treasurer's business to keep track 
of the money * * *'(p. 4027). 
(j) Hoffa finds it easy to lend $11,000, of Union funds 
to a friend to the tune of fraudulent bookkeeping. 
THE CHAIRMAN: * * * Now, we have this transaction of 
$11,000, advanced from your union to the individual 
secretary of another union. What does it say? 
MR. KENNEDY: * * * "sash on hand". 
THE CHAIRMAN: * * * what does "cash on hand" mean? 
cashed the check and had the cash in the possession 


of 299 until such time as I directed him what to 
do with the cash, Senator. 


MR. HOFFA: It means that the *teun in’ the posses 


THE CHAIRMAN: Did this money ever go to Connally? 


MR. HOFFA: - Jerry Connally, sir; yes, gir, it did. 
(pp. 4020-21). 


THE CHAIRMAN: Well, it doesn't show anywhere during 
that time that Connally had the money, does it? 


MR, HOFFA: That 1s correct, it does not. 
Bie” 9 ea 
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THE CHAIRMAN: * * * So one examining records would not 
know that your Union had advanced Connally $11,000.? 


MR. HOFFA: You are right, sir, but by the same token 

the reason it was put in our cash on hand was. to 

make us responsible to produce the money. (pp. 4021-22). 

(k) As if he weren't responsiole for 4t unless it were 
marked “cash on hand" - the very type of entry that permits most 
irresponsibility when supplemented by a system of never keeping bills 
or vouchers. The interrogation continues to reveal further aspects 
of Hoffa's financial irresponsibdility: 


THE CHAIRMAN: You show it as cash on hand, and carried 
it that way, when, in fact, it was not cash on 
hand; is it a loan? 


MR. HOFFA: You are correct, sir, but the reason we 
put it there was so that we would be responsible 
for the $11,000. If Connally did not pay at back 
we would have to reimburse Local 299 for the 


$11,000. 
THE CHAIRMAN: We? Who? 
MR. HOFFA: Myself and Collins. I am the president, 


Collins is secretary-treasurer, and we signed the 
check and would be responsible under the Constitution 


for that money. (p. 4022). 


MR. HOFFA: t would say that any check that Collins 
drafted would only be drawn if I told him to do 
so. (p. 4001). 


(1) See also pp. 3992-4000 respecting & suspicious item 
of $5,000. expended irresponsibly and without adequate records, 


Hoffa weekiy referring his interrogations to Owen Bert Brennan, who 


regularly takes the Fifth: 


THE CHAIRMAN: * * * We find these transactions running 
circuitous routes to get money into somebody's 
hands and the books do not give the explanation. 


MR. HOFFA: I recognize that. (p. 4000). 
(m) A minor puzzle respecting a check for $3,000. © 


expenses: 


MR. KENNEDY: (referring to a $3,000 expense item) 
* * * your signature does appear on the check 


for three thousand dollars. 
MR, HOFFA: I understand that. 


MR. KENNEDY: To Samuel Feldman on August 15, 1955. 
Now could you tell us why that money was paid to 


Mr. Feldman? 
MR. HOFFA: I cannot tell you why the money was paid. 
Gibbons has the authority as secretary-treasurer 


to fill in the necessary checks for expenditures * * * 
and I signed the checks in blank * * * (p213913)3" 
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assert. What charges it fails to state. Whether the charges are 


true or false is apparently irrelevant. What is wrong about prepar- 


anc charces Goes not appear. ¥ihe fact is that I did participate 


@ ® 
“23. Against the background’ of such cases as the foregoing (and Ae 
there are others) Hoffa and his attorneys now falsely challenge ny 
modest ana proper expense account. Surely it cannot) be because they 
are really concerned with padded bills const’ tuting @ drain on the 
Union treasury. In all circumstances which serve as context for te 
this challenge against me, it can only be because of| reprisal and 
because of their desire to hamper my effectiveness as a court ae 
officer by occupying my time and energies with irritating motions _ 
and untruthful accusations. : 
24. CHARGE #5. The fifth charge against me, ae signed by 
Williams and Bergen, is in some respects so ambiguous and nebulous 
as to provide me with no meaningful indication of anything except 
an intention to smear. The first sentence of the fifth charge 
reads: "Since assuming his duties as monitor; Schmidt has continued 
to act as an advocate and partisan spokesman for various groups 
within the International in a manner wholly inconsistent with his — 
obligations as a Court -appointed moniter." What preceisely this 
* ‘manner" is, Williams and Bergen deliberately leave |to speculation. 
What do I advocate improperly? Whose spokesman am I? Obviously, I 
am still an advocate, and to that extent a partisan, in my role as 
attorney for the plaintif?. Williams and Bergen cannot refer to- 
this. That would condem Mr, Wells, too. Besides, Ihave not 
been so blinded by partisanship in the conduct of that attorneyship 
as to forget or neglect my duties as an officer of the court, Which 
are the "various groups" to which Williams and Bergen thus mysteri- — 
ously refer? My conduct has, doubtlessly, demonstrated that I am 
an advocate and partisan for the downtrodden and abused who are 
under the heel of the Hoffa dictatorship and corruption. For this. ee 
I make no apology. It is my duty, both as a court officer and a 
a lawyer. : ore 
25. Perhaps, however, the first sentence of Charge #5 is to ; es 
be construed as having been specified in the second and third es 
sentences? Mr. Williams and Mr, Bergen will have to be more specific 
‘af an adequate answer to this question is to be forthcoming. The i 
second sentence charges me with participating in the drafting of 
charges against officers of the union! Which officers it fails to a 
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assert. What charges it fails to state. Whether the charges are 
true or false is apparently irrelevant. what is wrong about prepar- 
ing charges does not appear. the fact is that I did participate 

in the preparation of 263 charges against James R. Hoffa. Also, I 
put into words charges which had been made by my clients, ineffectu- 
ally to date, against John J. O'Rourke and John McNamara. I did 
these things because as an officer of the court, as a Monitor and 
as an attorney for plaintiffs, my duty dictated preparation of 
those charges. For months I had asserted them orally at Monitors" 
meetings, after my clients and tneir friends had filed written 
complaints. I see no justice in a system: that brings miscellaneous 
rank-and-file opponents of Mr. Hoffa's regime up on the flimstest 
charges and submits them to stern penalties; and that permits 

Mr. Hoffa to commit with impunity the most heinous offenses for 
which he is reprobated by the AFL-CIO but never held effectively 
accountable by anyone else. I have long since come to the con- 
clusion, as I set forth in my Supplemental Report, which is part of 
the printed Initial Report of the Monitors, that Mr. Hoffa and his 
provisional officers, and many of his friends, are so detrimental 
to the welfare of unionism in general and the Teamster membership 
in particular and to the prestige of the Teamster organization as 

a whole that they must be eliminated. J never made any secret of 
this. Hoffa's conduct and attitude are such as to convince me 
beyond a reasonable doubt that it is impossible to expect any real 
reform and any substantial recapture of good name for the Union 
while Hoffa and those in concert with him controi the destinies of 
the Union, /] They are, after all, usurpers, who rigged an election. 
They habitually do what you must expect from usurpers, They are, 
according to the available evidence, and even according to their 
own sworn admissions, some of the most dastardly and dangerous 
misleaders of labor in the country, men who are a disgrace to 
organized labor and civilization. What is more they are a challenge 
to good government (expecially our Courts, for otherwise a wretched 
membership is remedyless) and a threat to the civil liberties of 
1,600,000 members, ‘I notified my fellow Monitors that I had reached 


the conclusion that Hoffa and his associates ought to be ousted for 
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sake of justice and for the good of the organization end for the 


welfare of trade unionism, in general. I informed my associates that 
I was preparing a summary or a resume of Hoffa's misdeeds, and, that 
I would eventually make a motion that the Monitors recommend his 
ouster. I prepared that summary before I drafted the charges. This 
I considered to be my duty both as a Monitor and as lawyer for : 
plaintiffs. 
26. Yet I want to emphasize that it 1s false to say, as do 
Williams and Bergen, that I prepared charges against anyone knowing 
that it would be one of my duties as a Monitor to pass ultimately : 
on the merits of the case. I have constantly $o1d my fellow Monitors 
that I did not feel that the Monitors should be called upon to try 
woffa or anyone else. I felt that this should bé done by the Court 
itself, or by some impartial panel chosen by the Court or by the 
Monitors. It is, therefore, misrepresentation to say that I p2aced 
myself in the position of acting as prosecutor and judge. Williams 
and Bergen again very carefully refrained from giving sworn particu- 
lars. They seem more interested in guilt by unsworn charge and by 
conclusory statement than in giving factual evidence. They can 
have no evidence for such unwarranted and unfounded statements. 
(Of course, 1t never occurred to them to object when Mr. Hoffa, 
himself, was prosecutor and judge in such cases as that) of 
William Mills of Canada.) ‘Thus, Williams and Bergen continue to 
act as advocates and pansiead spokesmen for the Hoffa group (even 
when they are under serious and substantiated charges) within the 
International Organization, despite the fact that they pretend to 
serve as counsel for the International Organization and its many 
victimized members. 
27. CHARGE #6. The sixth charge upon which Williams and 
Bergen rely for my removal is false as a fact and legally absurd 
as a ground for my removal. Once again only speculation can piece 
out the deficiencies of the words used as vehicles for conveying 
Williams! and Bergen's meaning. What have I improperly told to the 
newspaper men? Throughout my Monitorship, I have honored requests | 
S of the Chairmen with respect to publicity. I have never broken my 
word with respect to publicity. I never made a promise that I would 
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not speak to the reporters. Surely I am not to be plamed if, on 


occasion, I (along with many others) am misquoted. During one very 
brief period the present chairman, Mr. O'Donoghue, asked me not to 
talk for publication. I deferred to him. A few days afterwards, 
however, he telephoned me and told me he saw no reason why he 

should attempt to censor me in that respect. He told me to dis- 
regard the request he had originally made. Charge #6 is a piece of 
typical "liberal" hypocrisy which seeks to muzzle and supress tne 
truth which counters Hoffa's interests in the name of a pious 
jurisprudence. Also, 4t is characteristic. of Teamster intra-union 

" jurisprudence” and "due process" under the Hoffa dictatorship that 
unspecified and unsworn charges like these are made at all. I am 
charged with causing the publication of stories designed to embarrass 
the International! What is the evidence for this? What stories? 
All this is prudently undisclosed. At times the truth hurts. It 
especially hurts the guilty. However, that is one of the casualties 
of free speech. It will be observed that Charge #6 does not allege 
that the stories to which I gave publicity are untrue. It falsely 
attributes to me a motive to embarrass the International. My motive 
is better known €0, me than to Williams and Bergen. It was and is 

to tell the truth which needs to be told;. so that hundreds of 
thousands of teamsters can learn something of what is going on, 
despite the propaganda and "hand-outs"” prepared for them in their 
own magazine by Hoffa and his paid writers, of whom Hoffa himself 
said: "Senator, I learned a long time ago that I can hire writers 

to write anything I want * * *." (p. 4441). Hoffa wants free speech 
and free press for himself, but not for others. 

28. In one respect, the charges against me make a damaging 
admission against Hoffa. It has long been my contention (e.g., in 
my Supplemental Report which is part of the Initial Report of the 
Monitors) that. the provisional officers, from the beginning, have 
failed to cooperate with the Monitors. In charging me with a pur- 
pose to stimulate dissension and disorder "thereby undermining the 


cooperation of the Monitors and the officials of the International 
Brotherhood", Mr. Williams and Mr. Bergen apparently admit that 


there has in fact, been a lack of such cooperation. Of course, they 
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prevaricate ee chey attribute to me a motive | co. , foment 1S dace 
of cooperation. But the truth has slipped ‘through the chinks ‘of 
their carefully contrived advocacy and partisansht p when. they imply 
that such cooperation is wanting. Se te 
29. By what right do they stand in’ judgment of my: ‘motives? ; 
cS what theory of law will their dogmatism as to my motives = 
as a legal reason for my removal as a receiver? I appreciate that 
true stories about Hoffa 4nevitably have a built-in design to 
embarrass the International Brotherhood of ‘Teamsters. That 
Brotherhood has been embarrassed with Hoffa and his choice associates 
for many. months now. But I cannot understand why it should be 
suggested by Hoffa's attorneys that I, as a Monitor and as attorney — 
for plaintiffs, have a teaser right to bring truthful stories to - 
the press, than Mr. Hoffa, Mr. Williams and those in concert with 
them have to bring their frequently false stories (eng... their 
“reasons" for my disqualification) to the press. Mr. Hoffa's 
organization under his direction and with his sanction published in 
the International Teamster Magazine manifestly false stories about. 
Joint Council 13 and Local 107. They disseminated to the press 
misleading information respecting the phoney whitewash "commission" 
designed to evade the Monitorship, @ “commission” picked by. Hoffa 
to investigate Hoffa's misdeeds: Hoffa lied under oath by saying 
that the Monitors stole his thunder. (p. 3984 ff.). ae 
30. CHARGE #7. ‘The seventh charge against me is more pizarre ~ . 
and leughable than the previous one. Under some wierd principle of 
law, professional ethics or morality, it is assumed soe there is 
something nefarious and reprehensibie about making Coa (what 
reports? ) and turning over information (what information?) to the . 
Senate Select Committee on Improper Activities in the Labor and » 
Management Field, Perhaps it is this "prineipie" which. prompted 
about 170 Teamster officials. to refuse under the pirth Amendment 


answers to more than 3000 questions concerning their dubious, unton oe 


stewardship. 
31. The pattern of this strange motion for. my removal prevents. 
the two movants from specifying just what reports and what. Anforma= 


tion I am supposed to have turned over to the Senate Select 
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Committee. It is generally alleged, however, that they are "“natsers 


airectly within the jurisdiction of this court". There are, of 

course, many matters which are within the jurisdiction of this Court 

’ which are also constitutionally within the jurisdiction of a Senate 
Investigating Committee. No necessary or improper confiict can be 
derived from the fact I turned over informatton to the Senate 
Select Committee. I am sure neither Williams nor Hoffa have the 
foggiest notion of the information involved. They are just 
fishing". . 

Ss ho several occasions I have turned over information to the 
Senate Select Committee. However, 4s is more uniformly true that 
the Senate Select Committee has mace available to me, on my visits 
to it, information in the form of its printed reports or in the form 
of its stenograpaic minutes. It is certainly not true (and Messrs. 
Williams and Bergen have presented no better “evidence” than their 
own groundless speculation and assertion) that I have handed over 
any information “for the purpose of embarrassing and harrassing 
the International" or for the purpose of creating dissension and 
disorder, or for the purpose of undermining cooperation necessary 
for the successful affectuation of the Consent Order. 

33. The successful effectuation of the purposes of the Consent 
Order has long since been put beyond the realm of doubt and specu- 
lation. The defendants and their counsel have made so many moves, 
often covert and collusive, and taken so many actions and have 
defended so many pleces of misconduct by Hoffa and his friends as 
for all practical purposes to insure that the Consent Order will not 
and cannot be accomplished. That is why the preliminary injunction 
of October 23, 1957, ought to be reinstated and a real receivership 
inaugurated. 

we 34. If one of the necessary effects of certain truthful 

information is the embarrassment of Mr. Hoffa and of his corrupt 
associates, or even their harrassment, that is more their doing 
than mine. For such incidental results, I make no apology. It 1s 
about time they were embarrassed - although I think they are beyond 
shame. ‘The man who has done more to create dissension and disorder 


within the Teamster Organization and to undermine the cooperation 
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necessary for the success of the Consent order as. Mr. Hoffa ‘ined 
and he is sturdily aided by his co-conspirators; aod at times by! nis 


| 
counsel. 


35. In any cases, I regard it as my duty to supply. ee 


Select Committee with information which neecs investigation and. 
éeveioprent;’ espectally since Mr. Hoffa and his counsel use eee 
detectives paid out of the Teamster treasury and the whole Teanster “ 
Organization as an investigative unit, suppsied free of charge +o 
Hoffa and his counsel, for the defense or she exoneraton and 
‘exeulpation of Mr. Hoffa and those in concert with him regardiess: 
of the real interests of the Teamster members. Neither the Monitors 
nor the plaintiffs I represent have the funds nor the facilities for 
investigation which are at the disposal of Mr. Hoffa, his ass ociates 
and his counsel. ‘Therefore, in order to develop the truth by fuiier 
investigation, it has become necessary for me from time to time to. 
submit leads to the McClellan Committee. Under no theory of pro- 
fessional ethics, morality or law is this improper. indeed f regard 
it as a duty. Mr. O'Donoghue, as Chairman, gives information to the 
McClellan Committee; and has received some in return. 5 
36. CHARGE #8. Perhaps the most farcial of all of ‘the argu- 
ments pressed into service for my removal 4s the eighth: that. I 
have made public statements on right to work laws and jon picketing 
which are "adverse, inconsistent and incompatible with the position 
taken by all organized labor". When I became a Monitor and an-- 
officer of this court, I did not also become a second rate citizen. 
with lesser rights of free speech and opinion than their clients. 
It would never occur to me to criticize the right of any man to 
state publicly his position with respect to such debated subjects as 
the right to work laws and peaceful picketing for unlawful purposes... 
Certainly I make no apologies for whatever I have said. publicly on. a 


these subjects. I can defend my opinions with sound omen oe eo. 


which I am unashamed. 

37. Hoffa, himself, and the manner in which he has conducted 
the Teamster Uhion is one of the best arguments for right-to-work 
laws; and also for furtker legislation regulating peaceful picketing 


for unlawful or improper purposes. Messrs. Williams ‘and Bergen 
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suggest that my views on these subjects ne been so widely dissemi- 


nated as to destroy the confidence of the members of the 
International Brotherhood of Teamsters in my motivation! For their 
own purposes Messrs. Williams and Bergen have conferred upon my 
relatively unknown views on these subjects an influence and a 
promulgation wider than they have ever enjoyed. What possible type 
of evidence can Williams and Bergan adduce to support their 
dogmatism in this respect? Have they enlisted the services of the 
Gallop Poll in order to identify the "position of all organized 
labor" or to test the confidence of the one million six hundred 
thousand members of the Teamster Organization? Are professional 
union officers the same as "911 organized labor"? ‘In any case, 
since Mr. Williams has admitted before the McClellan Committee that 
he is not an expert in industrial relations, his speculation about 
the attitude of "all organized labor" or of the members of the 
International Brotherhood of Teamsters, Chauffeurs , Warehousenen 
and Helpers of America toward me is scarcely worthwhile evidence 
of anything except his uninformed personal opinion. 


SUMMARY REFUTATION OF THE EIGHT 
WILLIAMS-BERGEN CHARGES 


Se ee 


38, In Summary, the eight charges urged as reasons for my 
removal (in an unsworn document which consistently fails to be 
specific) are on their face insufficient and should be dismissed 
without the waste of time for 4 trial, because they are demurrable. 
At the very least the defendants ought to produce sworn testimony 
respecting the details they have in mind, 580 that I can better know 
what issues to answer, In the first charge no conflict is shown; 
4t is merely asserted. Collective bargaining is outside of the 
scope of the Consent Order and of the Monitorship. Far from 
implying conflict of interest a collective bargaining agreement 
implies concourse of interest. Insofar as the charge 4mplies that 
I have attempted to pargain collectively with the International 
Organization it is false. (I would have to be insane to try it.) 

have bargained for long-standing clients with Local 816. 
Larry Smith of my office bargained with another Local. There was 
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no "conflict of interest". The second charge is pased upon gross 
error or. misrepresentation. I repeat that I did not solicit or 
collect money from any employers or employer groups. This charge 
nas already been settled by res adjudicata in this case, in con-=- 
nection with the Cunningham application to oust me, Even on the 
false assumption that I did solicit and collect money from 
employers and employers’ groups, Williams and Bergen do not show. 
any “conflict of interest". They merely assert and assume it. 

29 U.S.C. 186 is clearly no’ applicable here, The. third charge 18 
pased upon the false allegation that I made a claim for $61,128.35. 
This Court must take judicial notice of tne documents and proceed- 
ings herein 4n connection with my expenses. My request was for 
$9,795.53 in expenses. At no time did I ever file a claim for 
anything in excess of that amount. The fourth charge asserts but 


does not specify or 4aentify the items of monitorial expense for 


which I made request and which are conceived to be improper. A 
majority of the Board of Monitors agrees that the expense items 
which I filed in writing are proper. The 4ncompatibility to which 
Messrs. Williams and Bergen referred is merely alleged and not 
specified. It is non-existent. Monitorial expenses are primarily 
matters for the Board of Monitors to make decisions on. The fifth 
charge is on 4ts face insufficient. It is false in one material 
fact, namely that I intended to be poth judge and jury. It is my 
duty as a monitor and as pleintiffs' attorney to prefer charges 
against officers when they are true. If I failed to do so I would 
be aiding Hoffa's policy of double standard of guilt as between 
fficers and members, and would really be subject to criticism. 
This charge fails to assert that the 263 charges against Hoffa 
which I have prepared, and of which, apparently, Williams and 
Bergen complain, are true or false, The fact is, the charges are 
based on overwhelming evidence. The sixth charge 4s insufficient 
on its face because my motives in telling truthful stories to the 
newspapers are not relevant to this proceeding. Williams and 
Bergen do not deny the truth of the stories in question. Indeed, 
they do not even identify the stories. This charge also attributes 


to me motives which are false, I ama better judge of my own 
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motivation than Mr. Hoffa and his attorneys. At no time have I 
breached any promises with respect to publicity. Williams and 
Bergen do not even specify the promises which I am supposed to have 
breached. With regard to publicity my conduct is no different 
from that of the other Monitors. The seventh charge is on its face 
‘nsufficient. It is my duty as a court officer, as a lawyer and 

as a citizen to give truthful information to authorized investi- 
gative agencies, The Senate Select Committee is an authorized 


investigative meeliow sg thie fact. that I have given it seis ae a 


which is truthful increases rather than decreases my qualification 
as a Monitor. The Monitors do not have the means for investigation 
which are available to the Senate Select Committee. Williams and 
Bergen do not identify the information which I gave to the McClellan 
Committee. It is quite possible that what they have in mind, I 
have never done. In any cases, neither this Court nor I have any . 
way of actually denying what Williams and Bergen intend to affirm 
because of the vagueness with which they here make irresponsible 
affirmation.” Certain it is that they attribute to me motives which 
I disown. Finally, the eighth charge is on its face insufficient, 
because my views on the right-to-work laws and on peaceful picketing 
are (because of the Bill of Rights, the United States Constitution 
and the Fourteenth Amendment) my right and privilege without 
supervision from Williams, Bergen, Hoffa or anyone. I have not 
been deprived of my constitutional rights to opinions on disputable 


subjects because I have become a Monitor. 


Sworn to before me this 
Ui day of October, 1} 1958. 


rte / Snir 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Civil Division) 


JOHN CUNNINGHAM, ET AL., g es SAS 
Plaintiffs) 
v. ) Civil |Action No. 


__2361-57 


JOHN F. ENGLISH, ET AL., ) 
Defendants) 


CITY, COUNTY AND STATE OF NEW YORK: 

GODFREY P, SCHMIDT, being duly sworn, says: 

1. I am one of the Monitors appointed by Judge Letts 
under the Consent Order duly filed herein on January 31, 1958. 

2. The following is an itemized statement of expenses 
to which I was put in the discharge of my function as Monitor for 
the period from January 3lst, 1958, until and including March 5th, 
1958; except that the telephone charges listed below run from 
January 3lst to February 24th, 1958: : 


x B.N.A. 
x Thermo-fax expenses 
PAID IN 2 Royal York Hotel 
Taxis. ; : 
INSTALLMENTS - Carlyle Hotel 
American Airlines 
DUE TO DISPUTED Northeast Airlines 
ITEMS WHICH WERE American Airlines 
Eastern Airlines 
PAID ONLY AFTER American Airlines 
Eastern Airlines 
LONG DELAY Continental Hotel 
Stenographer 
Per diem Washington 
See Letter Per diem Miami 
Attached. Telephone 1/31/58-2/24/58 
(including toll calls from 
both home and office) 


“$1,955.27 


3. The foregoing itemization is self-explanatory, 
except that: 
(a) The B.N.A. item represents ‘the Bureau of 


Exhibit A 
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National Affairs Labor Relations Reporter, which I bought in 
order to provide me with up-to-date information of the labor 
field as a facility for my functioning as a Monitor. 

(b) The Thermo-fax reproducing machine was pur- 
chased for the purpose of avoiding the necessity of retyping or 
photostating the hundreds of pages of correspondence, etc., 
which I must have copied and sent to my colleagues and to others. 

(c) During the last trip to Washington, I had to 
return Tuesday (March 4, 1958) night to Westchester County for 
the purpose of giving a lecture at Manhattanville College; and 
I had to return to the Monitors' meeting the next day Wednesday 
morning. This made one additional round-trip by airplane necessary. 

(ad) In my conversations with Mr. Nat Wells and 
Mr. Ed Williams respecting the preparation of this statement, 
it was agreed that incidental expenses would be covered by a 
per diem of $25.00 per day; and the per diem items indicated 
above pertain to a 4-day stay at Washington and a 2-day stay 
at Miami Beach. 

(e} Both the Thermo-fax and the B.N.A. reports 
will be turned over to the International Organization upon ter- 
mination of my services as Monitor. . 

4. I have kept in my files the vouchers and receipts 
for the airplane and hotel bills as well as the Bureau of Nation- 
al Affairs and the Thermo-fax; and I shall be happy to present 
them if requested. 

5. Amnexed hereto is an affidavit of mrs. Ruth Ford 
respecting the stenographer's expenses of $200.00. 


Sworn to before me this 
10th day of March, 1958 


Memorandum to Godfrey Schmidt 
Re: Monitors' Expenses 
March 27, 1958 


In accordance with your request, I am asking the 


Secretary-Treasurer of the I.8.T. to issue to you a check today 


to cover your expenses ciaimed for the period from Janaury 21, 
1958 through March 5, 1958 for such items as are not in dispute. 
So that you will know what items are in dispute, I have listed them 
below. 
B.N.A. $388 .00 
Thermo-fax machine 367 .14 
Stenographer 200 .00 
We are not deducting the claims for hotel expenses 
even though we are reimbursing you also on a per diem basis for 
time spent out of town since this was the result of a minunder- 
standing on your part of our informal agreement. 
I will be glad to sit down with you and discuss the 
disputed matters at any time convenient to you. 
Edward Bennett Williams 
955.14 (The above amount) | 
Paid at a later date. 
1,000.13 paid on March 28, 1958 


HOTEL, TRAVEL AND MISCELLANEOUS EXPENSES INCURRED BY 
GODFREY P. SCHMIDT IN CONNECTION WITH WORK AS MONITOR 
MARCH 1, 1958 - May 31, 1958 


In Washington @ $25.00 per diem: 


March 3 - March 5 
March 25 - March 28 
April 14 - April 17 
April 30 - May 1 
May 13 - May 14 
May 20 - May 21 
May 27 


$ 450.00 


Telephone and Telegraph expenses incurred as Monitor: 


(office) 123 .93 
(home) 141.30 


(office) 106.37 
(home) 169.13 


(office) 113 .83 
(home) 107 .83 


Travel expenses: 


Airplane tickets 


Stenographic Service: 


March 17 Crown Personal Service $294 .48 
March 20 Ruth Ford - overtime 75.00 
April 12 Stenographic Service Co. 22.50 
April 14 General Office Service 20 .63 
April 27 Manpower, Inc. 21.60 
May 3 Office Temporaries 17.50 
May 4 Manpower, Inc. 56.70 
May 27 Stenographic Service Co. 112.79 


Postage, Stationery and Miscellaneous: 


March 5 -Thermo-Fax paper 

April 3 Thermo-Fax paper 

May 29 Thermo-Fax paper 

April 11 pads and paper 

April 11 stationery and envelopes 

May 15 gummed envelopes i 

May 17 postage . 260 .22 


TOTAL. ... - $2331.00 


PAID IN FULL ON 
JUNE 27, 1958 
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AFFIDAVIT IN SUPPORT OF SOME 

OF THE ITEMS OF EXPENSE SET FORTH IN| THE 
BILL COVERING THE PERIOD MARCH 1ST TO MAY 
31, 1958 


STATE OF NEW YORK : 
ss 
COUNTY OF NEW YORK) 


Godfrey P. Schmidt, being duly sworn, says: 

1. I am an attorney duly admitted to the practice of 
law to all of the courts of the State of New York and of the 
District of Columbia; and I am the Monitor nominated by the 
plaintiffs and appointed by the Court herein to serve on the 
Board of Monitors for the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, created pursuant 
to Section 2 of the Consent Order dated January 31, 1958. 

2. I make this affidavit pursuant to Section 10 of the 
Consent Order for the purpose of certifying the actual amount of 
monies spent by me as expenses properly incurred as a Monitor 
from the period March lst to May 31st, 1958. 

3. Annexed hereto marked Exhibit A to form part of 
this affidavit is a set of photostatic copies of bills or checks 
for expenses incurred during that period. 

4. In addition to these photostatic copies I affirm 
under oath that I actually spent the following amounts of money 
in connection with the business and affairs of the Monitorship; 
and that I deem such expenses necessary for the proper discharge 


of my oath of office as a Monitor and of my responsibilities as 


a Monitor under the Consent Order. 


(a2) In the month of March 1958 I spent a total of 
$123.93 for telephone and telegraph expenses incurred as a Mon- 
itor at my office, and the sum of $141.30 for telephone and tele- 
graph expenses incurred at my home as a Monitor. 

In the month of April 1958 I spent a total of 
$106.37 for telephone and telegraph expenses incurred as a Mon- 
itor at my office, and the sum of $169.13 for telephone and tele- 
graph expenses incurred at my home as a Monitor. 

In the month of May 1958 I spent a total of 
$113.83 for telephone and telegraph expenses incurred as a Mon- 
itor at my office, and the sum of $107.83 for telephone and tele- 
graph expenses incurred at my home as a Monitor. 

(ob) For the seven trips to Washington, D.C. for which 
I did not keep records, I charged the International Brotherhood 
of Teamsters the sum of $33.97 (this includes excess baggage 
charge) per trip, or a total of $237.19. 

(c) For clerical and technical help required during 
this period and in addition to those bills for which photostats 
are attached, I also spent the sum of $294.48 paid to Crown 
Personal Service, and the sum of $22.50 to Stenographic Service 
Co., and the sum of $75.00 as overtime paid to Ruth Ford, secre- 


tary, for services in connection with my duties as a Monitor. 


Sworn to before me this 


day of August, 1958. 


HOTEL, TRAVEL AND MISCELLANEOUS EXPENSES INCURRED BY 
GODFREY P. SCHMIDT IN CONNECTION WITH WORK AS MONITOR 
JUNE 1, 1958 - June 30, 1958 


In Washington @ $25.00 per diem: 


June 9 - June 13 
June 22 - June 25 $ 225.00 


Telephone and Telegraph expenses incurred as Monitor: 
| 
office $113.21 


Home $117 .87 
Travel expenses: 


4 round trip fares to Washington @ $56.94 


Stenographic Services: 
Shirley Blaine $130.00 
Margaret Mathews $100 .00 


Expense incurred by me as Monitor in compiling 
affidavit to refute false charges of John 
Cunningham 


Paid on Aug. 15, 19 


Not paid as of Oct. 20, 1958 - 


Disputed item because "EBW" 


does not agree 


HOTEL, TRAVEL AND MISCELLANEOUS EXPENSES 
INCURRED |BY GODFREY P. SCHMIDT IN CONNECTION 
WITH WORK AS A MONITOR 
JULY 1, 1958 - July 31, 1958 


In Washington @ $25.00 per diem: 


July 1, - July 2 
July 14 
July 20 - July 23 $ 175.00 


Telephone and telegraph expenses incurred as Monitor: 


Home $ 248.01 
Office 134.81 
Washington, D.C. Hotels 79.18 $ 462.00 


Travel Expenses: 
5 round trip airplane fares @ $33.44 $ 167.20 


(includes tickets paid for Bartley C. 
Crum and Patrick Kennedy on July 14, 
1958 for purpose of interview with 
Judge Letts - arranged by Mr. 
Williams) 


Extra taxi fares in N.Y. - to and 
from Airport 


Lunch in Washington,D.C. for Mr. 
Crum and Mr. Kennedy 


Stenographic Services: 
Margaret Regetz @ $95.00 per week 475.00 


Postage, stationary & Miscellaneous: 


‘Smith-Corona typewriter $347.11 
Cost of photostating expenses 5.66 
Stationary bills for Monitor work 37.30 
Postage 22.00 


-$ 1,742.32 


NOT PAID AS OF OCTOBER 20, 1958 
NO AUGUST OR SEPTEMBER BILL SENT. 
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IN THE UNITED STATES DISTRICT COURT , 
FOR THE DISTRICT OF COLUMBIA ~ 


Civil Division 


JOHN CUNNINGHAM, ETAL, 
Plaintiffs 
Vi. Civil Action No. 2361-57 
| 


JOHN F. ENGLISH, ET AL, 


a at I I et 


Defendants 


SECOND AMENDMENT TO PETITION FOR eae 
REFORMATION AND/OR MODIFICATION OF THE CONSENT. ORDER 
The Board of Monitors respectfully requests that its Petition 
for Construction, Reformation, and/or Modification of the Consent 
Order be amended as follows: 
1. Insert the following declaration as Paragraph 1, G: 
Paragraph 4 of the Consent Order provides| that the 
General Executive Board of the Defendant International 
Brotherhood "shall recommend tor adoption by the local 
unions" a model code of By-laws or model provisions 
‘for inclusion therein which are to be drafted by the 
Board of Monitors. Further, Article VI, Section 4 
‘of the Defendant Brotherhood's Constitution, a copy 
of which is attached as Exhibit 23, provides that the 
By-laws of Local Unions “shall be subject to the ap- 
proval of the General President,” and that if he fails 
to approve such By-laws, the matter may be referred to 
the General Executive Board for determination. See 
also Article XXI, Section 1 of the International 
Constitution. 
Insert the following prayer as Paragraph 2; 5: 
Interpret or construe Paragraph 4 of the Consent 
Order and instruct the Board of Monitors whether the 
provisions of Paragraph 4,. when considered in the light 5 
of the provisions of Article VI, Section 4 and Article ~ 
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XXI, Section 1-ef the-Constitution, {a}-require the 
Defendant International to recommend to its Local 
Unions all reasonable provisions, including election 
rules, which are proposed by the Monitors for inclu- 
sion in Local By-laws and (b) require Local Unions 
to adopt such provisions. 

Insert the following declaration as Paragraph i; H: 

One of the problems with which the Monitors are 
most frequently confronted and which is most significant 
with respect to promoting union democracy is the determina- 
tion of whether Teamster members whose dues are being 
checked-off by employers are eligible to run for office. 
(See, for example, the Board's Order of Recommendation cA 
No. 23, a copy of which is attached as Exhibit 24, 
and the protest from the decision of General President 
Hoffa by Local Union No. 100, a copy of which is attached 
as Exhibit 25.) 

To be eligible for election to any office a Teamster 
member must be in continuous good standing for a period 
of two years prior to nomination. See Article II, 
Section 4 of the International Consitution. The problem 
of determining the eligibility of members on check off 
results in part from the fact that the present Inter- 
national officers under their interpretation of Article X, 
Section 5(c) of ‘the 1952 Constitution would rule members 
to be in bad standing if their employers failed to forward 
to the Local Unions the employees' checked-off dues on 
or before the first business day of each month. This 
interpretation has been adopted despite the agreement of 
the Board of Monitors with the interpretation of the 
International Union's General Counsel that under the 1952 
Constitution a member on check-off should be "considered 
eligible if his dues were properly checked off . . . 
even though received late by the local union" on the 
theory that the employer should be considered “the 
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agent of the union and not that of the employee" 
(see letter of General Counsel to former Chairman Cayton, 
dated April 30, 1958, a copy of which is attached as 
Exhibit 26). Moreover, in 1949 and 1953 former General 
Presidents approved Local Union By-laws which conflict 
with the interpretation of the present officers. 5 

The problem is further complicated by the|fact that 
the 1957 Convention amended: Article X, Section 5(c) to . 
provide that a member on check off. must make a|pay- 
ment of one month's dues in advance to insure his good 
standing. Under the Consent Order the 1957 Constitution 
became effective on January 31, 1958, but it appears that 
the constitutional provision requiring the payment of one 
month's dues in advance by members on check-off has never 
been properly promulgated.: Such notice,.as was given, 
announced that the provision was "now in effect" (see 
p. 4, March issue of ‘The international ttn a copy 
of which is attached as Exhibit.'27), and hence /it was 
practically, if not absolutely, impossible for | the members 
to comply with the new provision. 
Finally, the present International officers have 
adopted the unreasonably restrictive interpretation of 
the 1957 Constitution that the payment of one month's 
dues in advance does not protect any employee if his 
employer is delinquent in payments to the Local Union 
for more than one month. 
The restrictive interpretations of the present 
International officers will render the vast majority 
of union members ineligible to run for office.!| For 
example, in one case only approximately fifty-five 
of the three thousand members of the Local were eligible. 
. It seems clear that the motivation in enacting |restrictive 
eligibility requirements and the effect of restrictive 


‘gsnterpretations of such requirements is the perpetuation 
of incumbents in office. 


4. Insert the following prayer as Paragraph 2, K: 


® a @ 


Instruct the Board of Monitors as to (a) the 
proper interpretation of Article X, Section 5(c) of 
the 1952 Constitution; (b) the proper interpretation 
of the 1957 amendment thereto; and (c) whether the 


1957 amendment has been properly promulgated. 


Respectfully submitted, 


/s/ Martin F. O'Donoghue 
rtin F. noghue , Yman 
Board of Monitors 


Personal service of this Amendment on the Plaintiffs 


this day of October, 1958, is hereby acknowledged. 


Personal service of this Amendment on the Defendant 
International Brotherhood this day of October, 
1958, is hereby acknowledged . 


Attorney Lor Derendant 
International Brotherhood 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 
JOHN CUNNINGHAM, ET AL, 
Plaintiffs 
Ve Civil Action No. 2361-57 
JOHN F. ENGLISH, ET AL, 
. Defendants 


St MEMORANDUM 
F_ LABOR UNIONS 


A. General Principles of Merger 
The basic principles regarding the amalgamation of labor 


unions are set forth in Dangel and Shriber, The Law of Labor 
Unions, SeC. 236, pp. 298-2593 


“The amalgamation of one labor union with another 
union amounts essentially to a dissolution of| the former 
union. Although members of one union may unite with 
other unions, unless the laws of a union permit amalga- 
mation with other unions, such amalgamation is legally 
ineffective where property rights are involved. A 
transfer of the members and property of a local union 
to another union to the extinguishment of the former. 
cannot be effected by a vote of the majority jmembers ~~ 
if certain of the members seek to maintain its existence 
and the property is held under the Constitution for 
the use of the union and its members." 


Amalgamation was equated with disbandment or |dissolution 
in Rosenthal v. Reinfeld, 48 Misc. 652, 96 N.Y.S. 199,200 
(N.Y. Sup. Cte, Appellate Term 1905), where the Court had 
to consider the following constitutional provision: 


"This union shall not be disbanded as long as 
ten members have voted to continue its existence." 


The Court concluded that in view of the above provision, "the 

refusal of evidence of the number of members who voted against 

consolidation, and so against practical disbandment, was / 

reversible error, inadvertent of the chartered rights of 

the minority (96 N.Y.S. at 200)." 
In Barbrick v. Huddell, 245 Mass. 428, 139 N.E. 629 


———— 


(1923), the court held that in the absence of a constitutional 
| . 
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provision, an International Union had no authority to amalga- 
mate.one union with another by revoking its charter. Other 
cases holding that an International Union may not consolidate 
local unions except in accord with constitutional provisions 
are Reichert v. Brotherhood of Carpenters, 14 N.J. Misc. 106, 
183 A, 728 (1936); Cameron v. Durkin, 321 Mass. 590, 74 N.E. 
2d 671 (1947). See also Riverside Lodce No, 164 v. Amalgamated 
Association of Iron, Steel and Tin Workers of North America, 
13 F. Supp. 873 (D.C. Pa. 1935) (unauthorized expulsion); 
Seslar v. Union Local 901, 87 F. Supp. 447 (D.C. Ind. 1949) 
(unauthorized transfer of property). 

Cases to the effect that the majority members of a local 
union cannot, against a dissenting minority, dissolve, dis- 
affiliate, or transfer -a Iocal's funds except in accordance 
with the constitution are Low v. Harris, 90 F, 2d $33 
(7th Cir. 1937); Local No, 2618 v. Taylor, 197 Wash, 515, 

85 p. 2d 1116 (1938); Liagett v. Koivunen, 227 Minn. 114, 
34 N.W,. 2d 345 (1948). 

Neither the Teamsters 1952 International Constitution 
(Defendants! Exhibit No. 56), which was in effect at the time 
of the purported merger of Locals 183 and 959 in Alaska, 
nor the Teemsters 1957 International Constitution (Defendants! 
Exhibit No. 57), now in effect, contains any provision what- 
soever relating to the consolidation or merger of local unions. 

Article XIX of both 1952 and 1957 Constitutions provides; 
"No local union can dissolve, secede or disaffiliate while 
there are seven (7) dissenting ‘meabexs.* The official minutes 


of the December 12, 1957 meeting of Local 183 of Fairbanks, 


Alaska (Monitors! Exhibit No. 65) indicates that twelve mem- 


bers voted against the consolidation of Local 183 and Local 959, 


ays 


By Order of Recommendation No. 21, dated September 2, 
1958 (Monitors! Exhibit No. 64), the Board of Monitors re- 
quested International General President James R. Hoffa to 
provide by October 10, 1958 a legal memorandum setting forth 
the authority under the International Constitution |for order- 


ing or upholding mergers as distinguished from dissolutions, 


and setting forth the criteria by which the merger |of two 
locals is distinguished from the dissolution of one local 
coupled with the transfer of its members to another local. 
No memorandum was forthcoming. 
In order for two unions to be considered as having under- 
_ gone a genuine consolidation, functioning as a continuation 
of the two constituents and thus not impairing the collective 
bargaining certifications of the constituents, the courts and 
the National Labor Relations Board have set forth certain 
conditions which must be fulfilled. The consolidated unions 
must be of comparable size and must have an equal voice in 
deliberations; there must be an approximately equal divisicn 
of offices between the unions; and the consolidation must 
reflect a truly democratic expression of the views of the 
membership. National Carbon Cos, 116 NLRB 488 (1956), en- 
forced in Union Carbide and Carbon Corp, v. NIRB, 224 F. 2d 
672 (6th Cir, 1957); Butler Chemical Co,, 116 NIRB No. 87, 
38 LRRM 1394 (1956). On the other hand, certification could 
not. be continued in a merged union where the certified unit 
constituted only a fraction of the merged group and had no 
control over it. Dickey v. NLRB, 217 F. 2d 652 (6th Cir. 
1954). 
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B. Notice of Pronosed Merger 


A vote taken on such an important issue as dissolution or 


merger is void, where the menbers have not been sufficiently 
apprised beforehand that anything so far outside the ordinary 
business of the union is to be presented at the meeting. This 
is particularly true where the meeting as in the present case 
on December 12, 1957, is a special and not a regular meeting. 
See Bacon v. Paradise, 318 Mass. 649, 63 N.E. 2d 571 (1945); 
Qverton-Bey v. Jacobs, 131 N.Y.S. 2d 31 (Kings Co. 1954); 
Bridgeport Brass workers Union Local 320 v. Smith, 136 Conn. 
654, 74 A. 2d 191 (1950); Marvin v. Manash, 153 p. 2d 251 
(Ore. 1944); Hacker’ v. McKissock, 76 A. 2d 89 (N.J. Super. 1950), 
_affd. 7 N.J. 323, 81 A. 2d 480 (1951); Baker v. Hazel Park 
Harness Raceway, 34) LRPM 2080 (Mich, Cir, Ct., Wayne Cow, 
1954); Annotation, 167 A.L.R. 1233, 

The notice given must be such that it can reasonably be 
concluded that in the ordinary course of events the member- 
ship generally, if not entirely, would have the opportunity 
of acquiring knowledge that the meeting was to be held and 
of the business to be transacted. Textile Workers Union v. 
Peraro, 32 LRAM 2621 (Conn. Super. Ct. 1953); see Baker v. 
Hazel Park Harness Racewsy, Supra. 

The notice of the meeting must give its object where the 
meeting is to deal with so important a matter as dissolution 
or absorption, and it is not sufficient to state that the 
meeting is “Very Important." Bacon v. Paradise. See also 
Overton-Bey v. Jacobs, supra ("Officers will deliver a report 
and recommendation with respect to the future position of the 
Local as a result of the expulsion of the ILA from the AFL"-- 
insufficient notice of vote on dissolution and change of 
affiliation). 


The sufficiency of notice is a question of fact for the 


trier. Textile Workers Union v. Peraro, supra. 


—— 


Notice must be timely as well as specific. In Textile 


Workers Union v. Perso, supra, the agenda for the requiar 


meeting on the night of May 13 was posted on May &. Between 


9 and 10 a.m. on May 12, the day before the meeting, there was 

added to the agenda: "Also question of shall we continue to 

affiliate with T.W.U.A.-C.I.0?" The supplemental agenda 

was posted on the bulletin boards and passed along jthe line 

in the factory where the local's members were employed. The 

Court noted that at the time 2063 employees were working, 

and 251 were laid off. Fifty-one employees wera absent from 

work on both May 12 and 13. Ordinarily 70-100 members attended 

‘union meetings; on May 13, 700-750 members attended and voted 

unanimously for disaffiliation. Despite the concentration 

of the union membership in one plant, the Court held that the 

disaffiliation action was invalid for lack of timely notice. 

C, Fair Presentation of Merger Issue 
For a genuine voluntary consolidation of local unions, 

there must be a truly democratic expression of the| views of 

the members of the affected locals, See Natecnal Carbon Co., 

suora; Butler Chemical Co., supra. 
In order to secure a truly democratic expression of the 

views of the members, there must be a fair presentation of the 

issue upon, which the members are to vote. The official minutes 

of the December 12, 1957 meeting of Local 153 of Fairbanks, 

Alaska (Monitors! Exhibit No. 65) reflect that the question 

of merger was never presented as a single, clear-cut issue. 

The approval of the merger was treated as part of, or as a 

prerequisite to, the request for the granting of autonomy, and 

the two questions were presented for a single vote. This is 


made clear by the following excerpts from the minutes: 
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"fro. Carr . . . explains further that after the meeting 
of Local 959 Anchorage, he had written a letter to Pres, 
Beck asking tor the consolidation of both locals. If 

the membership of Local 183 votes to consolidate to- 
night, Fres. Beck will proubly (sic) order the election 
end mercer eti2 later date, if he denies the merger 

then the election will have to take place in each local 
seperatley (sic), actually what we are doing, is 

electing officers and mergine with the hope that autonomy 
will be granted, Bro Garr asked if there was any further 
questions on this matter? 


* * * 


"Bro. Bob Talbot made the motion which was seconded by 
Bro. Poorman,|as Follows: I move that Local #183 Fair- 
banks, and Local #959 Anchorage be consolidated into 

one Local to be known as Local #959 for the best intrest 
{sic) of all members concerned and that we be given 
immediate eutononay. 


"A discussion folloved pro and con. 


™” vote was called for 114 in favor 12 against (5 not 
voting as the 5 new members did not understand what 
it was about)." 


{N THE UNITED STATED DISTRICT COURT 
FOR THE: DISTRICT OF COLUMBIA 


JOHN CUNNINGHAM, et al 
Plaintiffs 
vs. Civil Action No. 2361-57 


JOHN F. ENGLISH, et al 
Defendants 
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MEMORANDUM OPINION 


After twenty-two days of trial and when the plaintiffs 
had rested their case, the parties presented to the Court the 
consent order which is involved herein. The Court was not 
called upon to weigh the evidence which had been saith? 

The plaintiffs are rank and file members of the Inter- 
national Brotherhood of Teamsters, Chauffeurs, Warehousemen 


and Helpers of America, an unincorporated association.| The 


defendants are an unincorporated association, and the officers 
thereof who were elected at the 1957 convention held iy the 
City of Miami, Florida. 
The action had been brought to restrain such| officers 
so elected from assuming the duties of their offices aban the 
ground that the convention had becnrigged and that the elec- 
tion of such officers was not an expression of the membership 
of such International Brotherhood. As a matter of convenience 
throughout this Memorandum the International Brotherhood above 
mentioned and the individual defendants will be referred to as 
the Teamsters. 
By the consent order the individual defendants were 
permitted provisionally to assume the duties of the offices 
to which they had been elected. 
Several motions are before the Court for decision. 


They will be dealt with separately. Because of its overall 


importance, the Court will first consider the petition of 
the Monitors for construction, reformation and/or modifica- 
tion of the consent order. The power and authority of the 
Court to reform or modify the consent order is challenged, 
it being asserted by the Teamsters that the consent order 
must be read literally. | It seems appropriate that considera- 
; tion of such question should have first consideration. The 
law relating to this controversy is fully expounded by Justice 
Cardozo in United States v. Swift & Co., 286 U. S. 106, where- 
in it, is said: 
"We are not doubtful of the power of a 
court of equity to modify an injunction 
in adaptation to changed conditions though 
it was entered by consent. . . . Power to 
modify the decree was reserved by its very 
terms. . . . If the reservation had been 
omitted, power there still would be by 
force of principles inherent in the juris- 
diction of the chancery. A continuing de- 
cree of injunction directed to events to 
come is subject always to adaptation as events 
may shape the need. . . . We reject the ar- 
gument for the interveners that a decree entered 
upon consent!is to be treated as a contract 
and not.as a judicial act.” 
The law so stated by Justice Cardozo has to the knowledge of 
this Court never been disturbed, altered or in any manner 
changed. The conclusion is reached that a construction of the 
consent order requires a determination of the basic purpose 
for which the order was'entered. Bearing in mind that the in- 
dividual defendants were permitted provisionally to assume 
office, it is clear from a reading of the consent order, that 
the basic purpose of the order was to pave the way for a new 
convention of the International Brotherhood and for a new elec- 


tion of officers in accordance with the provisions of the 


. International constitution. The consent order was entered.- 
with the tacit understanding that the evidence which| had been 
adduced at the trial for the purpose of establishing plaintiffs’ 
claim that the Miami convention was rigged through cheupe 
practices for the purpose of permitting the leaders to con- 
trol the action of the éonentied by depriving the rank and 
file membership of their democratic processes in the| selection 
of delegates to such convention tended to prove that| claim. 

- The eonwent jeder provided for the appointment of a 
Board of Monitors, one member to be selected by Plaintiffs, 
one by the defendants and the third by the Court. The question 
arises as to what powers the Board of Monitors has. |The Court 
is of opinion and holds that their powers were not limited but 
included all proper efforts on the part of the Board)|to assure 
the rank and file membership of the Titternacionas organization 
that a new convention would be conducted according to the pro- 
visions of the International constitution and assuring the menm- 
bership that their democratic processes would not be violated.” 
In other words, the Board of Monitors was empowered to exert 
every known method of achieving the basic purpose as |set forth 
in the. consent order, to wit, that a new convention would be 
free.of corruption and in recognition of the rights of the 
membership. 

It was tacitly understood that the evidence which had 
been adduced showed that officials of the International orga- 
nization and of many of the Locals were corrupt and a menace 
to the constitutional rights of the members. It, therefore, 
became necessary for the Monitors to proceed to see that the 


: | 
International and the Locals were freed of corrupt influences 


by the processes of a general housecleaning. The activities 
of the Monitors to accomplish such purpose gave rise to many 
of the difficulties presented by the motions now before the 
Court. The consent order places this duty and responsibility 
upon the Board of Monitors. 

It must be kept in mind that the Monitors are officers 
of the Court and subject to its supervision and direction to 
effectuate the order according to its spirit and basic purpose. 
The Court does not subscribe to the view that the duties and | 
privileges of the Monitors were merely advisory. 

It is true that in the early days of the monitorship 
the Teamsters gave substantial compliance with the orders of 
recommendation but it may be observed that in those early days 
the work of the Monitors was preparatory to its vital purposes. 
The trouble arose when the Monitors proceeded to clean up the 
International organization and many of the Locals by seeking 
the dismissal of persons in position of power and authority who 
were known to be or suspected of being trouble makers and of a 
mind to control elections and conventions conteary to the con- 
stitutional rights of the members. At about this time the 
Monitors also set out to install by-laws in the Locals which 
would insure to the membership honest and uncontrolled elections. 
It was at this point that the Teamsters began to frustrate and - 
block the Monitors in their efforts. In some instances they 

even refused to confer with the Monitors in a way which 
‘amounted to an unspoken rejection of the recommendations of 

the Monitors. This was in violation of their rights, knowing 
that if they doubted the reasonableness of such recommendations 
or doubted that the recommendations were pertinent to the basic 


purpose of the order, they had recourse to the Court. Upon such 
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matters of disagreement, recourse has always been available 
to the Court for its ruling and determination of the exist- 
ing controversy. 
As has been indicated, the consent order jis not to be 
construed by a literal reading of its provisions. |The Monitors 
are officers of the Court and their powers are not |limited by 
the grant of express powers. All other powers reasonably nec- 
essary to effect the basic purposes of the order are implied 
and available to the Monitors and in view of changed circum- 
stances the inherent powers of the Court are at command to 
achieve the basic purposes of the order. 
Such changed circumstances arose and have continued 
since the Teamsters ceased cooperation with the Monitors and 
refused or ignored the reasonable and relevant requests of 
the Monitors. The conduct of the Teamsters in such respect was 
in disregard of their obligations to afford good faith compli- 
‘ance with the reasonable and pertinent orders of recommendation 
issued by the Monitors. 
Such rejection of the orders of recommendation was 
with full knowledge that the individual defendants | were per- 
mitted provisionally to assume the duties of the offices to 
which they have been elected. 
The language of the consent order carries the meaning 
that such permission to assume office is temporary) and granted 
in view of existing known conditions and of assumed obligations. 
By definition and by nature a provision of this kind is subject 


to change. 


‘The court has examined each of the orders of recommen- 


a. 4 


dation mentioned in the petition of the Monitors for con- 
struction, reformation and/or modification of the consent 
order as amended. The Court finds that each of such orders 
of recommendation is reasonable and relevant to the basic 
purposes of the consent order. The Teamsters are obliged 
to comply with such orders of recommendation and in good 
faith cooperate with the Monitors to achieve the purposes 
expressed therein. 

It is unnecessary to specifically comment’ on the 
several orders of recommendation which have been ignored by 
the Teamsters. The’ Court, however, will mention them by 
number, namely, Numbers 4, 11, 12, 14, 16, 17, 18, 19, 20 
and 21. As has been stated, each of these orders of recom- 
mendation is reasonable and relevant to the basic’ purposes 
of the consent order and is deemed to be of primary importance 
in the work of the Monitors. 

When the consent order was considered and agreed upon ~- 
it was believed that necessary preparation to assure that a 
new convention would be organized and conducted honestly 
without dictation of the bosses and in full accord with demo- 
cratic principles in the interest of the dues paying members 
would be accomplished within one year and so the consent order 
was written in the belief and understanding that good faith 
compliance would be accorded by the Teamsters. Since the 
Teamsters have failed in that requirement and since the Team- 
sters have blocked and obstructed the efforts of the Monitors 
to achieve the necessary clean-up in the International and 
the Locals, the very essence of the consideration upon which 


the time element rested has been completely destroyed. The 


* 


Court finds it necessary to modify and amend the consent 
order by deleting therefrom the privilege granted the Team- 
sters of calling a new convention after one year and insert- 
ing the following provision: 
"The time for the convention shall be 
subject to recommendation by the Board 
of Monitors to the General Executive 
Board of the International, with the 
exact time of holding the convention 
being subject to the final approval of 
the Court." 
The foregoing modification of the consent order becomes imper- 
ative since the Teamsters have, without the knowledge and 
‘consent or approval of the Board of Monitors or of the Court, 
issued a call for a conventim in the early part of| March, 
1959. Such action on the part of the Teamsters was! in dis- 
regard of their obligation to make good faith effort to pave 
the way for the new convention by cleaning house and making 
preparation for the return of control to the rank and file 
membership through democratic processes. The Court) now de- 
clares such attempt to call a new convention is null and void 
and the Teamsters are ordered to promptly give appropriate 
notice to the membership that the convention will not be held 
as announced in the call. 
The failure of the Teamsters to cooperate and to accord 
good faith compliance with the orders of recommendation o& 
the Monitors to achieve the basic purposes of the consent order 
has occasioned loss of valuable time. Now that the| views of 
the Court respecting many matters in dispute are known the 
Court will expect prompt compliance with such orders of recom- 


mendation. which have been made and such reasonable orders of 


recommendation as may be made by the Monitors touching the mat- 


ter of housecleaning and compliance with all provisions tending 
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to assure that the next convention will be organized and 
conducted honestly in such a manner as to be free of control 
by labor bosses while promoting in all respects the interest 
of the dues paying members. 

Remedies are not lacking in our judicial processes 
if the orders of the Court are violated, disregarded or ig- 
nored. AS of now they need not be mentioned or considered. 

The Second Amendment to the Petition for Construction 
requests the Court (a) to instruct the Monitors concerning 
the proper interpretation of Article X, Section 5(c) of the 
1952 International Constitution; (b) to instruct the Monitors 
concerning the proper interpretation of the 1957 Amendment to 
Article X, Section 5(c) of the International Constitution deal- 
ing with the payment of one month's dues in advance by those 
members on check-off to insure their good standing; and (c) 
to determine whether or not there had been sufficient publi- 
cation of the 1957 Amendment as a matter of law and whether 
there was a denial of due process. The Board raised these 
issues specifically with respect to Local 377 in Youngstown. 

Under order of recommendation No. 23, regarding the 
eligibility of Joseph Larry Carrelly, William James Gaw and 
Joseph Sammartino, who were nominated for office in Local 
Union No. 377 of Youngstown, Ohio, the Board of Monitors ruled 
that there had not !been proper promulgation of the 1957 
Amendment to Article X, Section 5(c). The Local in Youngstown 
did not publish or post this Amendment on any bulletin boards 


and did not give notice to the members of the effective date 


of this Amendment. Carrelly did not receive a copy of the 


“March issue of The International Teamster and Sammartino 
and Gaw did not read the notice that appeared in the March 
“issue. These men were working under a check-off and their 
employer paid the dues later than the first of the month. | 
Further, these applicants had no opportunity to pay one 
month's dues in advance because they did not know of |the 
Amendment and were not given reasonable notice of when the 
Amendment would be put into effect. Thus, there was a de- 
nial of due process in the application of this Amendment. 
The 1957 Amendment to Article X, Section 5(c) was 
purportedly promulgated by being published in the March, 
1958, issue of The International Teamster and that notice, 
a copy of which was attached to the Second Amendment as 
Monitors' Exhibit No. 27, stated that the Amendment was "now 
in effect". The 1957 Constitution became effective on Jan- 
uary 31, 1958, with the entering of the consent order. Hence, 
this Amendment was effective on February 1 and March |1, 1958, 
and members who: had not paid one month's dues in ddvanes on 
those dates were disqualified. When it went into effect, 
members immediately became disqualified to run for office. 
The notice in the March issue stating that the new requirement 
was "now in effect" is a clear indication that’ it was in effect 
on March 4 or 5. There was no prospective effective |date stated. 
Inasmuch as the membership did not receive a reasonable 
time within which to comply with the new constitutional re- 
quirement, General President Hoffa should be ordered |to re- 
publish this Amendment and put it into effect three months 


after its publication. Each local union should post jit on 


' jts bulletin boards three times and notify all members of its 


publication and the effective date of the Amendment. 

The Court sees another general objection to the 1957 
Amendment. Under the check-off system the employer becomes 
the agent of the Union and as such withholds for the benefit 
of the Union the dues owed by its member - employees. The 1957 
Amendment requires payment of one month's dues in advance by 
members subject to the check-off system in order to qualify 
as candidates for office. ‘Members of the Union not subject 
to the requirements of the, check-off system who are, through 
favor or otherwise, permitted to pay their dues directly at 

the office of the Local are not required to make advance pay- 
ment of dues. Any such privileged member therefore has an 
advantage over members subject to the system. The system 
affords the local jJabor bosses the opportunity to control the 


management of the Locals sby limiting the number of members 


eligible for office. sol operated the system amounts to a dis- 


crimination in favor of members permitted to make direct 
payment over those subject to the check-off system, It is 
a device by which incumbents are perpetuated in office. Be- 
cause of such discrimination it is contrary to public policy 
and invalid. . 

The Monitors have questioned the legality of the 
merger of Locals 183 and 959 in Alaska. No direct reference 
may be found in the national Constitution as of 1952 nor as 
amended in 1957 to the subject so presented. Article XIX of 
both 1952 and 1957 provides, "No local union can dissolve, 
secede or disaffiliate while there are seven dissenting mem- 
bers." The official thinutes of the December 12, 1957, meeting 


of Local 183 of Fairbanks, Alaska, indicates that twelve members 


| 
voted against the consolidation of Local 183 and Local 959. 


The Courts and the National Labor Relations Board have set 
forth certain conditions which must be fulfilled. The con- 
solidated unions must be of comparable size and must have an 
equal voice in deliberations; there must be an approximate 
equal division of officers between the unions; and the con- 
solidation must reflect a truly democratic expression of the 
views of the membership. The Courts are in agreement that a 
vote taken on such an important issue as dissolution or merger 
is void where the members have not been sufficiently apprized 
before hand that anything so far outside the ordinary business 
of the union is to be presented at the meeting. This is par- 
ticularly true where the meeting as in the present case on 
December 12, 1957, is a special and not a regular meeting. 

The notice given must be such that it can reasonably |be con- 
cluded that in the ordinary course of events the membership 
generally if not entirely would have the opportunity of ac- 
quiring knowledge that the meeting was to be held and of the 
business to be transacted. The notice of the meeting must 
give its object and where the meeting is to deal with so in- 
portant a matter as dissolution or merger, it is not |sufficient 
to state that the meeting is very important. Notice|must be 
Aapely as well as specific. The official minutes of the , 
December 12, 1957 meeting of Local 183 of Fairbanks reflect 
that the question of merger was never presented as a single 
clear-cut issue. The approval of the merger was treated as a 
part of or as a prerequisite to the request for the granting 
of autonomy and the two questions were presented for|a single 


vote, 


The record does not disclose that any sufficient 
and adequate notice had been given to the members that the 
question of merger would be considered and voted upon. The 
Court thinks that for this reason alone the merger so ef- 


fected will be considered as. void. 


The Court is asked to consider and determine the 


applicability of Rule 23(c), Federal Rules of Civil Procedure, 
to the facts of the case. 

The Court is presently of the opinion that the Rule 
is not applicable for ‘the reason that the consent order is 
not a final settlement of any essential issue. The controlling 
issue in the case arose from the request of the plaintiffs that 
the individual defendants herein should not be permitted to 
assume the duties of the offices to which they had been elected. 
Such issue has not been determined. By the consent order such 
officers so elected were permitted to proceed upon the duties 
of their offices provisionally. Such permission was temporary 
only and subject to revocation. The Court views the consent 
order as procedural and within the control of the Court. 

There has been presented to the Court for decision the 
motion of the Teamsters to disqualify and remove Godfrey P. 
Schmidt as a Monitor.’ The motion rests primarily upon the 
allegation that while serving as a Monitor the said Schmidt 
has continued to represent employers in collective bargaining 
negotiations with the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America; that Schmidt's 
representation of such employers having contractural relation 


with the International Brotherhood presents such a direct and 


clear conflict of interest on his part as to disqualify him 
from further service as a Monitor pursuant to the Court order. 
The Court finds that the Teamsters have failed to exhibit 
such conflict of interest as alleged. Accordingly the motion 
seeking the removal of Schmidt as Monitor is denied, 
. The Court requests the Chairman of the Board of Monitors 
to present for the purposes of the Court findings of fact, 
conclusions of law and an order consistent with this Memoran- 


dum Opinion. 


I ee en i ee 


F. Dickinson Letts 
Chief Judge 


December 11, 1958 
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Defendants. 3 


PPC LT US ae er 

1E CHAIRMAN OF Tt CARD OF AORITERS 

The Chairman of the Board of Monitors, at the poquest 

| of the Court, has submitted 329 proposed findings of fact and 

| 23 proposed conclusions of law. Defendants have general ob- 

| Jections to both the form and the substance of the proposed 
findings and conclusions, and specific objections to many of the 
| sndividool findings and conclusions es will be coro fully set 


q 


GENERAL CBJECTIONS TO THE FCRM CF 
THE PROPCSED FINDINGS AND CCNCLUS TENS 


As is clearly stated in 9 Cyclopedia of Federal Pro- 
| cedure 8 82.12, pys. 653, 404 (Sed Ed. 1951), the findings of 
I fact required by Rule 52 (a), F.R.Civ.P., ore: 


*.) . » witinete fects spon which the lew must deterwine 
the rights of the portics, corresponding to 6 special 
verdict of # jury and equally specific, end not & were 
recital of evidence . . . A mre sotting out of testinony, 
with o statement that the court finds it true, is not a 
finding which will support & judgment.” 


Porther, the Rale 


decision end needed to infors tho appellate court of its 
basis. A special finding showld not be interainglod with 
mere evidence oF reasons and should not Ceatsin or be « 

conclusion of lew, althongh sone logsl inferences may be 


Ig 
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yytrtabees AP end permissible in order to state an ultimate 
ACh. 0 « 


The Chairman of the Board of Monitors in his proposed 
findings has not Limited hisself to ultimate fects but has 
therein digested large portions of evidence end testimony end 
sot it forth in the form of supposed facts which he desires the 
Court to find. This is perticolorly importent in view of pro- 
posed Crdor 9 which would require the publication of the Court's 
Memorandum Cpinion of December 11, 1958, the Court's Findings 
of Fect ond Conclusions of Lew ond Order. For oxauple, findings 
9, 10, 25, 2%, 30, 40, 43, 60, 51, 56, 6S, 63, 66, %, 109, 113, 
124, 125 ave substantially nothing acre than 4 recital of the 
Crdops of Recommendation (9, 10, 27, GO, 68, 56, 65, 83, &, M4, | 
109), Frice Waterhouse roports (25, 20, 50, 54), the International 
Constitution (123-114) or a summary of everything that preceded 
it (125). ‘The cost of printing this material kas beon estimated 
et in excess of $31,000. Many of the proposed findings also 
constitute, of are intermingled with, proposed conclusions of 
lew, rendering them wholly imprdper as findings of fact. 

1t is respectfully cubaitted, therefore, that because 
of the manifestly improper fora of the proposed findings and 
conclusions, the Court should not adopt then without o major 
rovision. 


iM 
Cer peace as ia TO THE govaariss CF 


TENS 


Without in any manner limiting or intending to limit 
the objections to individuel findings end conclusions as is 
more fully sot forth herein, defendants specifically object to 
findings dosignated 2, 3, 4, & and 6 insofar os thoy Lind or ; 
purport to find that the parties had any understonding, tacit 
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ce 

op otherwise, that the Consent Ceder gave the plaintiffs, the 
Court or the Board of Monitors any rights, powor cr jurisdiction 
ather then as set forth in the Consent Crder. Further, and 
dorivetive from that general objection, dofondants also object 
to each and every finding herein which finds or purports to 
fing thet it was agrcod or understood that the Board of Nonitors 


. 


| had any right of power to sook enforcement of its recomendations 
or that the Bogrd of Monitors hed any right even to make recon- 
mendations outside the specific area set forth in the Consent 


Finally, defendants offer a general objection to 
} findings designated 5, 6, 12, 15, 21, 25, 26, 26, S52, 35, 46, 
|47, 62, 60, 68, 73, 70, 6S, 92, 95, 116, 122, 125, 106, 100 and 
loll others which find or purport to find that the defendants 
| nave acted in bad faith vis a vis the. Board of Monitors, Not 
} only are such findings wholly unsupported by any ovidence in 
|the present record but it is spparent aow that the Chairnan of 
| the Boord of Uonitors has translated eech and every area of 
| disagroenent into a finding of bad faith. Such a blonket con- 
| daiasatiea finds no support in the record. 

Ill 
SPECIFIC CRIECTIONS TO 


ROPCSED PINDINGS 
Following, serietim, sre defendants! objections to the 
| tindings ptoposed by the Chairman of the Board of Monitors, each 
| objection hearing the nuuber corresponding respoctively to each 
log the Chairman's proposed findinys to which objection is nade. 


1, Insofar es this purports to be summary of the 
original pleadings, it is incomplete end inaccurete. Tho 
pleadings should be allowed to spoak for thenselvos. Neither 


Law oPrices 
owarp Seunart WLANs 


tho original nor the esonded complaints sought supervision of 
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811 local union elections, Paragreph 2 (c) of the prayer for 
relief in each complaint reads; 


"2. This Court appoint a receiver or board of receivers, 
a master in equity or masters in equity authorized 


eoee3ss 


"(c) to confine his or their supervision and authority 
to enforcezent and lawful application of said Consti-~ 
tutions for the purposes of said Notional Convention 
election and the intra—local elections which must 


Geneon eeeee ate 


Te aig suber oF fibstdicete body’ of the interact iacel 

Crganization the judgment or preferences of said 

receiver or receivers, master in equity or masters in 

equity;" (Emphasis supplied) 
As stated in the preamble to the Consent Crder, the “amended 
complaint prays in the main for the calling of a new conven- 
tion . . . and for a now clection of officers| in accordance 
with the provisions of the International's Constitution." 

2. There was not one scintille of evidence adduced 
during the hearing which would support such a finding. Not 
only was thore no such "tacit understanding,”| it would be error 
as & matter of law to support any conclusion by such alleged 
“pre-compromise” talk. 

3. This finding is also wholly unsupported by any 
evidence. There was no such understanding. 

4. The Consent Crder should be allowed to speak for 
itself, It contains no provision which specifically authorizes 
or directs e "“goneral housecleaning" nor any froma which this 
could reasonably be inferred, Further, there) is not even a 
prayor for relief in either the original or the amended complaint 
which seeks such "supervisory powers." This finding, too, is 


wholly unsupported by any evidence. 


abating 5, 6. These findings contain several errors. iInsofer 


Eowaao Bennett WituiAMs 
cumernene | 88 they are besed on any "tacit understanding" or theory of "gen- 


oral housekeeping," they are wholly unsupporteg and subject to thas 
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comments made with respect to findings 2, 3 and @. Thoy ontirely 
misconstrue the word "provisional" by equating it with “con- 

| ditional” rathor than "toaporsry" and far exceed not only the 
Consent Crdor but also the relief sought in the complaint, for 
the jurisdicticn of this Court doos not reach to local unions 

or their officers, 

For from revealing an attempt to "frustrate ond block 
the Monitors,” the evidence shows only that the defendants 
demurred in performing those acts which they believed boyond 
the scope of the powers givon to the Board of Monitors, con- 
trary to tho International Constitation, not in the bost interest 
of the Union or unreasonable. Defendants did not surronder 
any autonomy by the Consont Ordo; they agreed only to yood 
faith considoretion of tho Nonitor recommendations, not noces— 
sarily blanket compliance, 

The statement that "defendant provisional officers 
never appliod to the Court for its ruling” is correct but wholly 
| aisloading. Defendants wore never under any obligation so to do. 
i They wore satisfied that their interpretation was correct. If 
the Monitors dosired expanded powers, the burden was properly 
upon them to sosk those powers. 

7. Tho finding ts correct but misloeding. Jt ignores 
the four month period before the phrase "Crder of Rocommondation" 
was coined. It further overlooks the fact thet Judge Nothan 
Cayton, forner Board Chairman, reported te the Court on May 15, 
| 1953, that "the Monitors had enjoyed the enlightened cooporetion 
of the International Union.” (D.Ex. 20, Initial Report of Board 
ee Monitors, py. 45) 

8. This finding is misleading wherein {t states that 
iene Boord of “onitors issued Crders of Recomondation No. 5A 


-~¢6- 
and 11 ordering the Znternstional Union to set aside nominations. 
- +” Correctly stated, the Board of Monitors recomended that 
it be done. The recommendation was isedo on June 27, 1958, ond 
was promptly fLallowed. (Chfon.Ex. 9; D.Ex. 20, pPued3; Fropaseod 
Finding 710) 

10. if this finding purports to state the under- 
standing of the Board of Monitors with reapoct to the surety 
bond situation ("no surety bonds havo heen posted by the officers 
handling money, viz Wainwright end Rounds (sic)"), then it is 
anobjectionable. However, the andisputed record povealg that 
thoy were, in fact, coverod under tho International's blanket 
bond.  (O.0x. 62; Tr. 321-322, ¢60) 

ll. This finding is objectionable insofar as it is 
nothing more than a recital of testiaony. In addition, the 
greusatical construction is euch that it js ispossible to sepe- 
pate what is aeroly repetition of the Chairsan's testiuony from 
‘what 48 @ finding by the Court. 

12, 14. Thies finding is wholly erroneous. Tho 
International Union nover refused to porait an audit. Three 
soparate letters wore written from the Sotsvantional to Local 
#245 - Inly 29, 1955 ().2x. 29); August 5, 1956 (.Ex. 5O)3 
September 12, 1953 (D.Ex, 32). Each Isttor sought the locals 
cooperation with the Price-iaterhouse auditors, The finding 
more properly should reads “When the local officials of Local 
#245 refused to accede to a Prico-Waterhouse audit, suthoritios 
at the International failed to order thes to do so and failed 
to rescrt to the Constitutional intra-union coercion available 


to them." There is no basis in the record for) a finding of 
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fact. The finding of "roasonabie and relevant” is no fact at 

sll, but is & proposed conclusion of law. It is, in fact, 

covered by proposed conclusion 15, In addition, there is¢ no 

| basis in tho ovidence for a Linding of bad faith. 

"16, Thero has boon no necessary connection shown be- 

twoen the failure to order an audit in Local “245 and establish 

| election rules therein end the release of the rousininy trustecd 

| locals. 

27, This is an incorrect finding. Crdor of Recomzon~ 

| dation $12 asked the General President to roquest McNamara to 

| take a loave of absence. (Mon.Ex. 12) This wos done. (D.Ex. 53) 
15. This finding is wholly Improper becouse it finds 

as a fuct that Sonuel Foldsan of Local “929 attonpted "to bribe 

I on official of Horn and Hardart™ and offored “to sottle the 

strike for the payzont of $50,000." These wattors are only 

atlegod antl should be found only os an “alleged ettexpt" ond 

an “alleged offor.” In addition, tho grannatical construction 

ig such as to make it appear that Feldusn was to pay $50,000 

to the Horn ond Herdert official and this is cloeply incredible. 
19. If this finding states that the Boord of Monitors 


thought that "the vast mefority of the mombers » » « Wore 
ineligible to run for office” no abjection can bo nede. But, 
12 it is intended that such bo found as a fact by the Court, 
it 1s wholly crronoous and wholly without sapport in tho evidence. 
The finding }s confusing in that Monitor conclusions cannot be 
sepersted from what the Court is asked to find, 

20, From a standpoint of tino, this finding és on- 
objectionable, But, it is so phrased that a necessory inferonce 


> 


> 


toms tom mus | ig that there was sono "causo and effect" roletionship involved 
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a and this finds no support in tho evidence. 
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LI ea 


J eppoint a comsittes ss recomended; Le merely ” 
for.a poriod of two weoks ot s tice thon ucst ¢ 
of ull pdrties were nscesserily devoted toward 


| to Board of Monitors’ Petiticn, py. 7; Tr. G14. 


by thom on Soptecbor 12 . « .") that responses 


Bo supperk in the record. 


| 
| Ceder of Racommendaticn 820.) 
| 
| 
| 


| 


which tends to change the whole mecning of the 


22. There is uot the slightest Zoundaticn for a find= s 
ing of bod faith. Tho Conoral Fresident. did not “refuse” to 5 


the Senete Select Comittee. CMefcudents"Meucrendus in Response 


Iwas &ppointed Soptesber 10, 1960. if the Cheirnen intends to 
inply C'A letter of that cate Leptexber 107 wos . » « received 


netional Boion are postésted cuch an iuprorer insinnation finds 


Although the Ceneral President did net specify which 

lof the rules he did cppwsc, he set forth bis views at sum — 

| Jougth ia on acconpany sng letter Cion.fx. 62) and offered to 
jseot with tho Board of Monitors at any time. (on.Ex. 60.) - 

| Contrary to the assertion in the finding, the record 

Le caseiiis considsrable evidence reyarding the nnconstitutionality : d 
aud iapracticality of the proposed rules. (Hon.Ex. 61, Tapo Qn, | 
IS, Tape 2-22 to Tapo 4-23; D.Ex. OS, Monitor wells" discont to | 


23. Insofar as this purports to quote Paragraph 9 (>) 
of tho Consent Crdor, if i9 an obvious misquotetion and ene 


failed" to do so 
¢ the efforts = | 
hearings before: | 


> #& Comsittece 


from the Inter- 


Crdur. Paragreph — = 


~ Dw 


| trustced Yocols. Such 3 finding cerrios with 4% the necessary 
corclisry that the international Union is incapable of Loruw- 
lating its cu roles sud applying thes. ; 

Tnere ts no evidence to support 3 finding of bad feith- 
disayrooiseat, porhaps, but not bed faith. 

24, Trero is no bosis for 9 finding of bad faith and 
no basis upem whieh to conclude that the failure to order throe 
ainor audits could pessibly have dolayed anything. 

25, Seo objection to findings designated 2, 14, 23 


2, This ites is manifestly a conclusion of law snd 
l has no place os a proposed finding of fact. Tt is even repeated 
as propogod conclusion 23, fvon as ¢ conclusion of lov, defon~ 
daata deny its validity. Im addition, there is ao ovidence to 
sagen’ the findings of bed faith. 

25, 29. The substance of the testimony hefore the 


| 
| 


Senate Select Comittee (Hon.tx. $4) is not in evidence. A 
digest of the tostizony doaling with the Situation in Local #107 
ix Philadelphia was offered "siaply to show that the aaterial 
was furnished.” (Tr. 143) It is not otherwise before the Court. 
30. With the exception of 90 Co) and SO Cp), this 

I finding is @ reasonable characterization of the Price-Naterhonse 
report of Local #107, Cfon.fx. 50.) Te the extent that that is 
what it purports to he, there con be ny objection, But, 2% Co) 
and 30 (p) are highly objectionable fur the sane reasons ststed 
in 28 and 29. 30 (o) ond &% Cp) are solely from Senate Select 
Cowsaittee testimony and act in evidence. In addition, 390 (p) 


is objocticacble insofar so st attexpts tu draw & conclusion. 
Sl, Tris finding is chjectionable insofar os it con- 
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President "to declare . . . on enorgency . . ./ and appoint a 
tomporary trustee /Tor Local “107/" was in June of 1988. Con. 
Ex. 6; Tz. 269) Tho Prico-Vaterhouso repert was not issued 
until Soptenbor &, 1955. (ton.Ex. SO? Consequently, the Board 
of Moniters could not havo prossed for tho Cecleration of en 
euergency in Juno basod portly on a roport nede availeble in 
Sopteabor. 

a2. This finding ts wholly unsupported. Crder of 
Recocriondction “4 contenplatod a Prico-Woterhouse andit of 
Local *307. (Hon.fx. 6) This was boyun iemwdlately and not 
concladed until Suptomber. Glon.fx. 00) In view of thie, it 
con hardly ho said that the “Conoral President |isodsatoly 
exbarked upon a policy ef dolay and frustration." 

There is no evidence to support 4 finding that the 
Public moxber had not been notified tamedistoly. 

v3. This finding contains two clear inaccurscies, 
The Gonoral Prosident addrossed a teloyran to Cohon, not 8 
lettor. (D.Ex. 3) While the evidence fails ta reveal whether 
the International followed up on the surety bond matter, it 
dees not affirnatively show failure te do so. (Tr. 459) 

Sé. Such a finding is improper in thet it attempts 
to characterize the article in question. The article, appeering 
on page 10 of the August issue of "The Intornstionel Teaxuster” 
shenld be allowed to speak for itself. That page, however, is: 
not in evidence. (¥on.Ex. 44 is peago 7 of the magazine only = 
Tr. 273) Tho Chairman perephrased the article (Tr. 172): "tr, 
Cohen and tho meubors of the Local Board 107 requested that 
there bo a hearing on this trustecship." That is the sole pore. 
missible reference to the article ond will not support this 
finding. 


[O 


- Yi —- 


25. Thore is no shewing thet the pracedure was “anpre=- 
cecented ond clearly ileal" ond none that the ection 
“factlitsted tho obtaininy cf 2 court order.” See coment to 
findise S?. ‘> 

%. There is mo testinony with respect to “prior 
arrangements 2 ¢). with Yncal onion WOT." CTs. GEG-AS7.) 

at, This finding contains a clear nisatatensnt of fect. 
As the netien papers revoal Clon. Ex. 32), thoro wore three 
general bases for sosking an injunetien - CD that beth the 
Coneral Tresident and the Gesrd of Monitors have profuaged the 


case; (2) that tha public monber cengot prenerly hoar the case; 


(5) that there sre net books available to the local properly to 


prepare a defense. 
28. This purported finding ts clearly 2 conclusion 
of low and ts, in fact, repeated in nart as conclusion 18, 
Thore ix no factnal basis on this record to support 
the derogatory findings of "bad faith,” “broken promises,” “dolayy' 


“eglinsion,” ote, and they shanld be stricken. 


29, This, ton, 19 quito clearly 5 conelnsien and an 

l order and ff also reprinted in substantial part as conclusion 15, 
| 4%, again the proposed finding misquotos the Crdor of 

| Recommendation. S00 cormont to proposed finding 17. In addition, 
| article RVIIT, Section fc) of the International Constitution 

| nakes actisn bythe General Prosident discpotionery jf a Incel 


raion fails to act. ‘ 
46, &7. Insofar as these proposed findings are Lindings 


} and not conclusions (they exe alse substantially roprinted in 
I conclusion 12), there is no foundation in this record for tny 


| of the deroyatory characterizetions of bod faith. 
G2. fy ne strotch of tho insgination could this be 


/ 8/ 


: - We 
| called e finding. It stculd bo stricken. 
| G4. This finding is proper but it foils to find that . 
ithe Notional Cesh Register project will take several years ore 
[te couplete (ir. 616) and thet as of now T2S of the nocborship 
lis covorod by the systca. (Tr. 599, 616) 
| ES. The testiswny before the Senate Select Comittee 
| is not before the Conrt and, consequently, thie finding, in its 
j entirety, should bo stricken. In addition, 3¢ %6, tn reality, 
[nothing were thon a recital of proposed finding 56. 
BS, The “constitutional quibble" referred to in this 
| finding 4, in reality, an important question regarding who 
| property ects in the event of the Coneral Fresidpnt'’s disqnali- 
| tication. Tne General Secretary-Treasurer pointed out that the 
| First Vice President would be the proper person to act in the 
place of the Genoral President. (Mon. Ex. 863 D.Ex. 57, pg. 23, 
| Articto V1, Section £) This cavalier reference is ilinstrative 
lof tho manner in which the Chairmen hos treated oach and evory 
question roiged by the International Union. 
59. The Yonitors® Supplesontal Order of Recosendation 
| og August 22, 19G2, and letter of Septenber 5, 1958, did moti 
i “dispose of all constitutional objections." The international 
I Union still objected to the enploymont of naned special counsel. 
} (ion.2x. 40) 
61, This proposed finding contains goveral errors. 
| Suspension pondiny the filing of charges is clearly at wor with. 
he International Conatitutica.@).x. ST, Pye 6B, Article XVHT, 
Section 1 (d)) The Michigon Conference Welfare Fund, and the 
trustees thorcof, are not subject to directions from the Intor=_ 
netional Unien. (Tr. 257) Further, there is no basis on this 
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62, This propesed finding is pee improper because 


ls consists of nothing more than 8 recital of tostimony and 18, - 
| in addition, clearly 4 conclusion of low. As a conclusion, it 
| is wholly invalid. 


. 68. This, toc, is wholly @ conclusion of law sad, a8 


; @ conclusion, ig invalid. See objections to findings 2-6. 


‘ 64. This is yet another conclusion. 1% ie repeated 
as conclusion 15 and ony finding of bad faith is wholly without 


} Zoundation. 


68. This is still another conclusion of low and is 


| repeated as conclusion 18, The record effords no basis for a 
| finding of had faith. 


69. The reference to the Consent Coase should be 


} section 3. 
71, The finding is correct, but incomplete and mis- 
| leading. The panel report wos gubaitted after the Board of 


| tonstors had eft and then decided, (Tr. 397) 


12. The finding omits the important fact that the 


| Chairman was edvised of the decision by en attorney for the 


| International. (Tr. 270-273, S94) Even sore importantly, the 
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news story contains no such quotation as is in the proposed 


| finding, (%on.Ex. <4) 


73. There is no basis for any finding of bed faith. 


| The cigcunstancos of the whole affair meroly indicate 3 aost 
| mnfortmmate nisundorstending, (Tr. 394-599) 


75. ‘Tho orticle, printed in fal} in finding 74, should 


| be allowed to speak for itself end not be charactorized in this 


| WSANCE » 


73, 79. Thore 48 no factual basis for eny of these 


findings, Defendants’ Exhibits 15 and 17, the explanation for 


- ie 
not publishing the cedors of Reccauondation, stend unehalteaed 
| on this record. The ‘bad faith finding is wholly unsupr ported. 
| bl, This-is elearily s conclusion of law and objection- 
| ab¥e thoreforo. As a conclusion, defendants deny its validity 
| The Consent ¢rdor by its vory torus, requires the Board: cf 
| *toniters to advise the Gonoral Executive Board, not the genora 
| monbershin, | 
c3,. Such a finding has ne proper place horein end 
| should bo atrichen as scandalous, By such a finding, tie Conrt. 
| will make on adjmiication of liability in any prospoctive Libel ~ : 
| suit. Ae such tho finding is gposaly improper, - 
| 64. A Linding that Crder of. Rotsomoatation 239 is 
| "sensonsble and rolavent" is cloarly & conclusion of low. As 
| » conclusion, defondontsdony. its validity. ae. 
GS. Tho finding of bad faith ts wholly without tou 
| tion on the prosont record... le 
£9, Tho record discleses only that rs sajority of tho 


he necessary, THe one regarding the dligsbitity eitua 


90. This ig essentiolly the sari, es progosed: finding 
& Soo Gefendants’ cunnents thoreto. 
| 91, This characterization of Menitors’? Exhibit en fo 
lwiolly improper, The transcript of the session in question 
I should be ellowed to speck for itself, There 1s no need to 
i chapacterize it in any woy. 


92. Insofar as this purports to find tho secur 
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its validity, porticnlarly since it declares tho rulos “practi- 
esl” without having heard, or oven asked for, evidence specifi- 
caliy directed theroto. ; 

There is no foundation on this record for a finding of 
bad faith. 

93. This porported Linding is quite clecrly a con- 
clusion ond as @ conclusion its validity finds no support is 
the prosent record. 

96. Accurately stated, the testinony roveals approxi- 
mately $20,000 cash in bonk and $15,000 in upeid bills. 

(Te. 653) 

9%. Cater was sppointed Acting Secretary-Troasurer of 
beth local onions. (Tr. 657) 

95, 99. The findings should properly state thet there - 
was no “express” authorization. (Tr. 650-€53) Tho witness also 
stated thet he may have attended “fcur” mootings rather thes 
“three.” (Tr. 650) 

105. Insofar as this purports to find inades ote 


notice, it is pursly a conclusion of law and, of 4 co*Lusion 
of lew, hos no validity om tho basis of this rocord, The whole 
series of findings rolative to “notice” fail to mention tole- 


vision notice, broadcast in the Fairbonks area. (Ex. 72) 

105, Tho record clearly reveals thet although tho two. 
issues may have been voted upon together, they wore discussed 
separately. (Tr. 647) 

107. This purported finding is wholly o conclusion of 
law aad,as a conclusion, defendants dony its validity. 

110, in this, end subsequent findings, She nano Caw 
ig. izproperly spolled “Goro.” 


11S. in finding thet “the Desrd of Monsters found 


thet... ,” this Linding is aoroly a rocital of tostineny and, : 


as such, is objecticnablo. if it is to be Includod, i¢ should 
proporly stato that the Beard of Monitors “contended. . . 

116, Duo to the foulty gracsotical construction of tho 
finding, it is impossible to determine whether the socond section 
Se judicial finding or orely 9 contention of the Beard of 
Monitors. If it 18 intended as a proposed finding, it is cloorly 
in orrors if a contention of tho Dosrd of “onitors, it is soroly 
ovidentiopy and sould be strickon. 

lle, Stated in those terns, this purported finding 
is quite chyicusly o conclusion of low and, 53 6 conclusion, 
defendgonts dony its validity. 

There is no busis on this-rocord for # findiny of bed 
faith, Again, ag in oach and every othor instonce, the Chairman 
ef tho Board of Monitors has translated an honest difforence of 
opinion inte o finding of. bad faith. 

129, 120, There is no foundation to a purportod find- — 
ing which speaks of a “pattern of resort te various ccwts in 
ordor to dolay and frustrate . + - tho Monitors." The finding 
rofers to two court actions filed (on.~x, 52, Mona. SH). An 
attornoy represented tho Intornational ot cach of these pre- 
ceodings, (Tr. 277, 369) and defended the position ef the 
toniters. In one he wos succossful; in the other not. (Tr. 
635-520) 

M1, 122, 123. These purported findings, inacfar as 
they aro findings of fact ond not conclusions |of law, are all 
baged en the false foundation ef sous “tacit understanding” 
prior to ond at the tino ef the Consent ¢rdor, fs such, they 
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24, 105. Trere has been no formal convention "coll" 
iseuod. There bed been arronyeconts made ond o “cell authorized 


H- but no "coll," (. £32,563) in ony ovent, Peragraph & of 


h the Concert (rder provides, in portinent port, as follows: 


", now ccnventicn and olection of officers siall be held 
ot any tine after tic expiration of ono yoor frou the dato 
ef this osder /Yonvary 32, 29527 when the Gereral Lxocutive 
Board by nojurity vote shall rosclve to coll such cca- 
venticn and hold such clection.” 

| 126. This perperted Linding is wholly a conclusion of 

| lew and is highly improper. As @ conclusion of lew defondants 

| dony its validity. The findings of bad faith ore wholly un- 

| supported by tie rocord. 

127. This, oyoin, is not a Lindiny cf foct. It iG, 

l ot best, a conclusion of law and, a6 a cenclusion, it bas no 
validity ond ig cnsupported by proper findings. -:t is os 
onworreated ond whelly iopropor mod:fication of whot was 
essentially o contractual act and is heyond tho jryisdiction 
end pewor of the Court. 

129, Insofar as the 29 sub-secticns of this purported 
finding ere solely repetition of nattcrs alroody considered in 
earlier findings of fact, defcadants inccrperato by reference 
herein their objections to each of tho findings. Defendants 
also incorporate by reference horoin oll thoig gonorsal objecticns 

i peloting to the so-called "tacit undorstending,” no ellajod 
“basic purpose ef the Consent Decrec” ond sny findings of "bed 
faith.” Defendants also incorporate the epocific cebjecticns 
noted with rospect to proposed finding 127 in thet nono of these 
alloced cha yed circucstences are sufficient, as o matter of kw, 
to worront the slightest nadificaticn in the decree. Without 

oe ee anes | Mtonding te Minit the scepe of the fcreyesny weneral cbjoctzcns, | 
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] on August 19, 1965, 


| casmuiftes to confor with tho Monitors, 


ys 


I tho proposed finding: 


€19{3)3 Seo chjoctions to proposed £ 


| Go 


2) The record, as sot forth supra, 


(4) 


| trustood local unions has been solely that of 
1 Seo defendants" Nemorandus in response to the 
| potition, py. 2 and pg. 3, 


(6) This finding is wholly unintel3 


} Necorszondation “4 desis with Local “107 in Ph 
| 7 

| not the slightest bearing on Local “245 in Sprinyfield. Clon. 

} Ex. 6) 


(6) Tsese so called tenporary rules 


indings 2 through 


supports only @ 


| finding that the defendants failed to accede to cortain Monitor 
| Secomuondstions. No furthor finding is supportobie. 
The record is clear that the colo; in roleasing 


the Neniters. 
Monitors® original 


UT; ible r) 
ilodolphia and has 


Crdor of 


wore promulgated 


(Te. 199) The rulos wore not adcptod, 


tho General President explaining that he wanted to discuss the 
matter with the General Executive Board and appointing ¢ 


wore redrafted and ro-subaitted on October oa 


(Te. 205-206) 


The rules 
(Tr. 213) 


r 1955S. 


Vas the Unicn to promulyate rules by August 2Tth that wore 


|] changed on Cetober S4th? 


(7)(5)€9) See chjection to proposed 


(30) See chjecticn ts proposed find 


Linding 22. 
inys 12 and 24. 


(11) This Zinding is msupported. No access was 


donied hy dofeadants. 


Tie situation is the sane as with Lecal 


“205 - every stop short of intra-snion cverciaa was takon. 


(.0x. 6, 36 and 37; Tr. ScO) 
€229€203¢24) C15) (26) (273. 


findings 1%, end go. Forther "Oefleadaats Tah 


eo chjecticn te proposed 


ibit 1," quoted ja 


ee 
i prcposed finding 14, hos no application. Guito cbviously the 
hairmen is reforring to Defendants Exhibit co. 
€19) See cbjoction to proposed finding 23. (Tr. 459) 
(20){21) Seo objections te proposed findings $2 and 
| &9. (Cton.Ex. 35) 
(22) Thore is no support for the charsctorpization - 
|"deceptive tactics, etc." Soe Tr. Ga. 
| (23) Soe objections to proposed findings Sa, 72, 73, 
and 75. 
(24) See objections to proposed f:ndings 124, 125. 
(25) See general objection and specific objections 


| dosendonts reliance upon only one of oight charges. in fact, 
|My, Schaidt's Tospense actually aduitted charges &, 7 and &. 


IV 
SECTIONS To PROPOSED CONCLUSIONS CP LAY 

Insofar as the proposed conclusions of law purport to 
| modify the Consent Crdep unilaterally end without the consent 
| of one party thorein, construe it in such a woy es to substan- 
| tially vory its fora, oxpand the cearofully limited powers ond 
i duties of the Board of Monitors boyond those specified in the 
Gecreo, base ony such conclusions upon any “tacit understanding” 
| es to the "bosic purpose” of tho decreas, grant mandatory power 
ito the Board of Honitors or pat the onus upon the dofendants 
ito eppear in Court ond cbjoct to specific future Ordors of 
| Rocomendstion - in those Fespocts, dofendants respectfully stato 
i that proposed conclusions 1-15 havo no validity, 
a 14. There is no finding to support such 8 conclusioa, 
| pindings 27-88 are wholly silent tn thie orea, Evon were there 
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] is inapplicable. 


| Sisquelification, 


- ei - 
such findings, such a conclusion Xrom the testinony aduuced 
(Te. 272) would not be valid. 


15, Such & conclusion finds no support in any correct 


finding. See findings 95-106 end chject:ons ticrote. 


‘16, 17. These purported conclusions are not in accord ; 
with page 10 of this Court's Monorandua Cpinion which held the 
provision discriminatory and void as egainst public policy. 

lu. Defendents only concede that the international 
Constitution holds auch power. The prior conclusion, 1.06, 
that the Board of Monitors hos authority "to crdor . . .," falls 
within the scope of defendants general objections to proposed 
conclusions 1-13, 

19, 21. See goneral objections to proposed conclu- 


sions I-33. Dofendants' Meaorandua in Upposition, pgs. 26-22, 


vO, No finding supports such a conclusion, Notwith- 
standing, the proposed convention has been cancelled and the 
wmeabership notified in the January issue of “The International 
Teanster." 


22. Without expressing any opinion es to the roasons 


| heroin ossizned, defendants agree that Rule 23) (c), F.R.Civ.P, 


23. The evidence adduced, together with tie, Schaidt's 


) admission of three charges wos clearly sufficient to worrent 


Insofar as the proposed order accessarily flows from 


| the proposed findings of fect and conclusions of lew, defendants 
Eowaro Bennett Wituiaus jf | 


| ceneral end specific objections thoretc ere incorporated herein 
| by reference. Quite spparently, the defendants will not be able 
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to publisa waterial in "The international Teauster” in the 
Fobruary issue Gnd, in sone instences, notiLicaticn at Fobruary 
noetings will likewise be jiupessable. in addition, defendants 
intorpeso specific objections to parayrop's » aud 9. 


Ge The seguireuent that tho international stato to 


| its mosbership that "the Court nos found that tho Defendant 


International hag prosanted no evidence” end that the ~otiona 
Mwas wholly without sorit™ is conifestly unreasoneble. The 
Court's opinion statos: "Tae Court.finds that the Teaasters 
have failed to exhibit such conflict of iaterest as alleged.” 
The International should be required to go no sgurther. 

9. The laternational kas been advised tat it would 
cost in excess of $21,000 to publish a1] the material listod 


herein. Such ax expenditure is also wholly woroasoasblo, 


1900" Hall “building 
YWashington 6, 
Attornoye tor Defendants 


1 hereby cortify taat copies of the Loroyoing cbjections 


| nave buen nailed, Zirst close postage prepaid, tnis Goth day 


} of January, 1957, to Martina 7’. G*'Dodoghue, Esquire, wl Tower 


| Building, Washington S, D. C., codsroy P. Schaidt, Esquire, 
} 12 East dist Street, New York 17, Now York, ond L. N. OD. Wells, 


Esquire, 1610 National Bankors Life Building, Dalles 1, Toxas. 


: Daw. 30, /7S7 iN THE UTED STATES DISTRICT CoLAT 
FCR THE DISTRICT CF COLUMBIA 
| score CUNNINGHAM, ET Ate 

Plointizis 
v. Civ. No. 2361-57 — 
| SUN F.ENGLISN, ET AL, : 
Dofendants 
In addition to the findings of fact proposed by the 
| Cheirman of the Board of Monitors, defendants propose the 
| following additional findings for adoption by the court; 

1, Cn Cetobeor 23, 1957 tho court grented @ prolininery 
sajonetion which prevented the officers olected at the 1957 
International Convention frou assuming officos and which with-' 

| held the effectiveness of the 1957 International Constitution. 


2. On Sanuory 23, 1955 this prelininary injunetion 
was dissoivod. 
| S. The Consent Crdor, filed on Jonuary 31, 1938, was 
entered after presentation of the plaintirgs! caso ond before 
| any defense evidence hed beon offered. (Tr. 737-715) 
@. Judge Nothen Cayton wos sppointed Chairman of the 


| Board of Honitors on Janusry 31, 1955, and sworn on Februsry 4, 

| 1959, (D.Ex. 20, pg. 1-2) : 

| 5. In Judge Coyton's letter of resignation, dated 

| May 13, 1965, he reported to the court thot the Monitors had 

received "the enlightencd co-operation of the Internsticnal 

Union.” (D.Ex. 20, py. 45) 
6. Martina &. C"Denoghoe, Esquire, was appointed Cheir- 


> cowann Benustr WiLuans | 


rcoomomowe 1 wan of the Boord of Monitors on May 27, 1955.  (D.Ex. 20, py. 12) 
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7. Cn Jone 27, 1955, the offices of the Boord wore 
rexoved from the Teamster Internationa) Building to the Tower 
| Building and were located in the offices of Chairman © "Donoghue. 
1 (D.Ex. 20, py. 23) 
| -@ ¢n July 2, 1953, Ceneral Prosident Hoffa agreed 
I to tho ostablishnent cf @ $5,000.00 revolving expense fund to 
| pay the operating exponses and staff salaries for tho Board of 
i Monitors. (2.Ex. 20, pg. 42) 
| 9, With the approvel of tho International Union, staff 
menbers have been hired by the Board of Monitors. At one tine 
| the professional ond secretarial steff nuxbered four on # perna- 


nent basis and one consultent on a per diem basis, (D.Ex. 20, 


| py. 125 Tr. 296-299) 

10, in its initiol report, tho Bosrd of Monitors 

| stated unto the court that they hod no information of current 

| conflicting finencieal interests on the pert of any Intornationesl 
Jofticer. (0.Ex. 20, pg. 5) 

| ll. Cf the 109 lecal unions in trusteeship at the time 
of the Consent crder, 41 wore restored to autonomy by hay 18, 
|1958. W.Ex. 20, po. 7) The Nonitors, on June 13, 1953, 

| requested that no others be released endmne have boon. (D.Ex. 
120, Pye 22-23) 

| 12. The Board of Monitors reported to the court that 

I the Price-Yaterhouse survey of the International found thet 
["the accounting reccrds in the Washington (ffice of the Inter- 

j with high stendords of sccounting practico, and that the people 
| responsible for the accounting work are highly competent ond 
ihave a high degree of intelligence ond carnostnoess ebont their 
Nworkse (DeExX. 20, pye 21) 


a= 
13. The Septerber 4, 1959 mooting of [the Gonoral 
Executive Bostd sppreved blanket prsition bord coverage in tho 
acount of $50,000.00 for all officers and e:ployecs of the 
International Union and its subordincte bodies, (Tr. 293-298) 
14. Créor of Reconssondation #2, deted Juno 2, 1958, 
was fully end completoly conplied with. (Tr. 260) 
1S. Thore wes no Grder of Recencendation 82, (Tr. 260) 
16. Order of Recemuondaticn #8, datod Juno 4, 1953, 
wos Sully and completely complied with. (D.Ex, 20, pg. 293 Tr. 
265) | 
17. Pursuant to Order of Recomnondation #4, the 
International Snion appointed @ parel to conduct a hearing to 
determine whether Local “107 should he placed in trustceship. 
(D.Ex. 20, py. 28; Tr. 272) The panel contoined a public 
menber, a departure from Union practice. (Tr. 272). Further 
pursuont to this rocussendation, Price-Veterhouse condacted an 
exenination of the boots and records of thia Jocel union which 
woro then in the possession of tho Senate Select Cocmittoe. 
(Te. 272) 
10, At the request of the Bosrd of Nonitors one of the | 
panel members was changed. (D.&x. £0, pg. 26; Tr. 275) 
19, Before the pened proceeded to Philadelphia to 


conduct the hearing, am injunetivo action was brought.in the 


Philadolphis Court of Connon Ploas based, intor alia, on the. 
Zact that the local union had no books with which to conduct 
its defense. Cion.fx. 32; Tr. S76-277) | 
20, Counsel for tho International appeared in 
— Philodeiphie to defend the position of tho Intornationsal and 


* tomgo sean wuss | OF the Board of Moniters. The injunction, howovor, was is- 
snod, (Tr. 277) 
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BL, Muying the course of the hearing en tro Meniters* 
petitions, International Counsel stiprlated thet the hearing 
would proceed tf the lecal was provided with the books and 
pocords necessary to make @ proper defense. (Tr. 110-115) 
09, ¢Crdor of Recommendation #HA, dated Jane 17, 1953, 
was fully and completely complied with. (D.Ex. 20, py. 22) 
23, Thors was no Order of Reecmmondation 6. (Tr. 292) 
24, Crdor of Recommendation #7 required no action by 
l the International Unicn. (Tr. 293) 
| 25, Purguent to Crdar of Nocormauendaticn TB, tha 
1 tntornations!2 Union omiored sasxwr meetings held in tacal ROED, 
New York City, heginning with the July reeting. (Tr. S08) . 
26, (rdor of Recorsendation #9, dated June 27, 1966, 
reported the change of addrese for the Board of Monitors and © 
asked that a netic of this change be placed in the International 
Teonster. (.Ex. 25) The Acgust issvo contsins such an announce~ 
mont. (0.Ex. 26) 
27. Pursacnt to Crder of Recommendation #20, Cohen 


) 
| 
| 


} end Grace secured o bond in tho sucunt of $25,000.00 prior to 
| the institution of the blanket bond covercse. (Tr. 205-309) 

| 26. Purevant to Crder cf Recommendation 11, the 

| cloction scheduled in Local *2é5 was imasdistely cancelled end 


lene officials of the Locol were roquestod and instructed te 
co-operate with Price-Woterkouse. (Tr. B1S-S1G; BEX. &, 2 
$0, 32) 

| 29, Pursuant to Crder of Recosuendation #12, John 
HeNemera was poquested to take @ loavo of absonce from of2:cos 
hin Locals *05 and “295 (Ex. 6} Tr 825-226) and the officers 


> sous oer muss OL those Locals instructod to co-operate with Price-waterhcuse 


> 1000 WILL BUILOING 


womeneoe iy beving an adit performed. (D."x. £6 and 57) 


—ne | 
| 
| 
| 


80. Jehn “eMemera fg presently rtleased on ball as a 
result of a Cortificate of Receanatle Doubt issred by a Jnustico 
cf the New York State Supreno Conrg, Now York County. (0.2% 
043 Sr. Q2T-CSL) 

_ 81. Connsel for the Interncticnal Union stipulated 
durin, the heariag thet if the Mew York County District Attcrney 
would reloase the becks oud records of Poenis L9G and 80M, the 
Price-tietertauso audit could proceed. (Tr, 255) 

32. A compromise errangenont to that! proposed in 
Cecdor of Recomnendstion #13 was approved. .Ex. 39; Tr. 339-240) 

Sf. Pursuant to Crier of Recommnadation #14, personnel 
of Price-ifaterhouse Mave hod numorcts nectines with repre- 
sentatives ef the Internsticnal end at least one seoting with 
tho ropresentative of National Cash Register Cempany, (Tr. 945) 
Gaunsel for the Interaational stipulated during the hearing thot 
the Price-Natorhouse representative would be allowed to appear | 
before the noxt goneral scooting of the General Exccutive Board. 
(Tr. 349) 

34. Thore has consistently been sudstantial compliance 
with tho procedures act forth in Crdor of Rocomacadsticn #725. 
(Tr. 253) 


| 
5, Pursuont to Grder of Recommendation “16 ang the- 


Supplouent therctc, Goneral Prosident Hoffa advised the feoard 
of Monitors thet he would profer choryes ayainst Vice-President 
Byeunca, (iton.cx. 40) Pursuant te tho Yatornational Con- 
stitution, Weffs, as the charging party, would therengon bo 
disqualified from hearing any porticn of the Lace. (9.x. 57, 
poe O7, Art. XVIIT, Sect. 1299 


Law ormces 
saan ai 6. Forsuant to order of Necomzerdation #27, Samuel 
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Peldasn of Locel “929 in Philedelphia was ordered suspended 
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hia (D.Ex. 15), and 
| a hearing begun, (Tr. 367-365) 

37. The Chairuen of the Board of Monitors was advised 
} at ‘tho very first opportunity that the Genoral Executive Bosra 
| had inadvertently decidod the Joint Council *15 eloction sppeal 
| without consulting the onitors. (Tr. 170-171; 398) 

} 36. Pursuant to (rder of Recosmendation #19, Cenoral 
| Presidont Hoffa assuxed original jurisdiction over the local 
triel of Glenn Smith and H. L. Boling of Local #525 (Tr. 372) 
| and preferred charges against them, (D.Ex. 46-47) 

89, When Suith and Boling sought a Stato Court 
Injunction, counsel for the international appeared and defended 
i the position of the Goncral President and the Bosrd of Nonitors 
| and was successful in having the injunction vacated. (Tr. 269) 


40. Hearings have been hold in the case of Sauith and 


Boling. (Tr. 569) 


41, Grder of Recomzondation #20, relating to rules 


l for conducting elections, was issued on August 19, 1965. (Tr, 
1199) The rules wore re-drafted and ro-submitted on Gctober 24, 
11953, (Tr. 215) The Conoral President, on Soptember 10, 1952, 
| appointed a comaittce to mcot with the Nonitors. (Tr. 205-206) 
42. Three meetings were arranged between the Chairmen 
of the Board of Honitors and the General President's Comnitteo, 
All were unavoidably cancelled. (Tr. 405-406) 
43, The menbership of Local #103 hefore the acrger 
Iwas 500-600. (Tr. 413, 665) 
| Q4. The meabership of Local ¥959, on Decouber 6, 1957, 
pe eee | voted approval of a merger with Local #105 by & voto of 475-0, 
y Some omen | (Tr. 640) } 
45. The wenbers of Local #103, on December 12, 1957, 


eo @ 
ae do 
| voted approval of a2 norgor with Local 959 by a voto of 114-12, 
| (Te. 643) 
Q6. Following the Monitors’ Order of Recommendation 
| #21, rolating to the dissolution of the morger botwoen Locals 
"959 and 7105, Alaska, telegraas, letters end petitions bearing 
| 450-500 nanos were received by the International. These peti“ 
| tions wore froa foruor woxbers of Local #103 ond 013 supported : 
j the mcrger, (D.Ex. 73; Tr. 612, 697) 
Q7. The 1952 internstional Constitution hed consis- 
tently boon interpreted, when the quostion was specifically 4 


| presonted, to roquire rigid adherence to Article X, Section 
1s Cc) in that monthly dues had to be received by tho local union 
on or bofore the first business day of the curront month in 
} advance, (Tr. 417) 
48, Article X, Section & (c) wos modified by the 1967 
| Constitution to pornit poyment of one month's |duos in advance : 
| to protect o moxbor's ocd etending., (D.Ex. 56, 57; Tr. 623-623) 


| 49. This chango hecams effective with the Consont Crder 
| and the mexborship was so edviged in tho March issue of "The 
| International Tcanster.” (Hon.Ex. 27) 
SOQ, The Board of Monitors wag invited to attend the : 
| Septenbor 16, 1952 mootiny of the General Executive Board to 7 
discuss the colling of a new Convention. (Tr. 623) es 
51. Following the discussion, a resolution was offered 


| and unaninously adopted expoworing the Gonsral President ond 
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} the Gonoral Secrotary-Treasurer to xoke al] orrangoments for such. 
| ® Convention to bo held after Februcry 2, 195%. (D.Ex. 623 Tee 
| 422-450) 
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I horeby certify that a copy of the foroyoing 
Additional Findings of Fact bas beon mailed first class 


| postage prepaid to Martin F. O*Vonoghao, Esquire, 851 Tower 
| Building, Washington S, DeCe, Godfrey P. Scthaidt, Csquirc, 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 


JOHN CUNNINGHAM, ET AL., 
Plaintiffs 


| 
ve Civil Action No. 2361-57 


JOHN F. ENGLISH, ET AL., 


Defendants 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


Upon reading and considering the Petition of the 
Board of Monitors for Construction, Reformation and/or Modi- 
fication of the Consent Order and for Instructions and Orders 
of Compliance, and the Amendments thereto, the Plaintiffs' 
Motion for Construction, Reformation and/or Modification of 
the Consent Order, the Defendants' answer in Response to 
the Monitors! Petition and Amendments, and the Phaintiffs' 
Motion, the Defendant International Brotherhood 's Motion for 
Removal of Godfrey P. Schmidt as Monitor, and Monitor 
Schmidt's Affidavit in Response thereto; 

Upon hearing and considering the oral jtestimony 
and documentary evidence adduced by the Monitors, and the 
Defendants on November 5, 6, 7, 10, 12, and 13, 1958, the 
Court makes the following 


FINDINGS OF FACT 
1. This class action was filed to me aside the 
1957 Miami convention of the defendant, International Union, 
on the grounds that the delegates to that convention had 
not been elected in compliance with the terms of the Inter- 
national Constitution and that the convention had been 


rigged through conspiratorial action by the defendant 
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officers and those in concert with them, That the illegal 
election and credentialing of delegates and the conspiracy 
py the Defendant officers to rig the 1957 convention and to 
perpetuate themselves and their associates in office over 
long periods of time by their control of delegates to con- 
ventions had been accomplished by the defendant officers and 
those in concert with’ them, planning, perpetuating and toler- 
ating within the International Organization and within its 
subordinate bodies many and serious violations of the law 
and of the IBT Constitution; namely, the denial of democratic 
procedures to the membership; the unlawful and unconstitu- 
tional imposition of ‘trusteeships over local unions, wide- 
spread and serious violations of interunion disciplinary 
procedures and a failure to honestly and in good faith exer- 
cise existing judicial powers to prevent and remedy viola- 
tions of the constitution; misuse of union funds by officers 
for their own private gain; failure to abide by recognized 
fiduciary standards for the handling of funds and moneys; 
threats, coercion and other lawlessness in many local unions; 
existing conflicts of interest among many officers; and the 
domination by some local unions of gangsters, racketeers 

and extortionists. 

Therefore, the amended complaint further charged 
all acts and actions of the 1957 convention, including 
election of officers were null and void and said officers 
should be restrained from assuming the rights and duties of 


officers as a result of the action of the 1957 convention. 


That the only possible way in which an election could be 


honestly conducted was by the appointment by this Court of 
a Master to supervise local union elections, to prevent the 
current aisinfranchisement cf members in locals, to super- 
vise the enforcement of other provisions of the International 


Union's Constitution and to return responsible stewardship to 
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the International Union, that an honest election jof delegates 
and the holding of a convention could only be held after the 
current constitutional abuses have been corrected. 

2, That, after twenty-two days of trial, a Consent 
Decree was signed on January 31, 1958, with the tacit under- 
standing of the parties and the Court that, in entering the 
Consent Decree, the evidence submitted during the twenty-two 
days of trial tended to establish the claims of the ‘Plaintiffs 
as set forth in the Complaint that the 1957 Miami Convention 
was "rigged" through corrupt practices for the purpose of 
controlling the action of the Convention by the incumbent 
officers and, thereby, depriving the rank and fille member- 
ship of the democratic process in the selection lof delegates 
to said Convention and that the delegates to the Convention 
had not been selected or elected by the rank and file member- 
ship according to the terms and provisions of Article III, 
Section 5 of the 1952 Constitution. 

3. It was the tacit understanding of the parties 
and the Court in entering the Consent Order that the evidence 
adduced at the trial tended to establish that the officials 
of the International Union and of many of the locals were 
corrupt and a menace to the constitutional rights of the 
members. 

4, The basic purpose and spirit of the Consent 
Decree was to pave the way for a new convention and a new 
election of International officers in strict compliance with 
the provisions of the International Constitution through the 
exercise of supervisory powers by the Monitors to see, among 


other things, that the International and the locals were 


freed of corrupt influences by the process of general house- 
| 


cleaning. 
5. The Consent Decree was entered into on the 


basis and with the understanding that, if the individuals 
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who were elected at the challenged 1957 Miami convention were 
permitted to assume their offices on a provisional and teme- 
porary basis, these provisional and temporary officers would 
cooperate with and, in good faith, assist the Monitors in 
accomplishing the basic purpose and various provisions of the 
Consent Decree as necessary preparations ana conditions 
precedent to be accomplished prior to the holding of any 
convention, namely the timely release of trusteed locals 
under democratic election procedure that would safeguard the 
secrecy of the ballot and the proper qualifications of mem- 
bers of trusteed locals to run for office; the establishment 
of democratic safeguards in the election of officers in 
autonomous local unions; the establishment of proper auditing 
procedures; the establishment of auditing and reporting 
procedures between local unions and the International and 
other subordinate bodies; the drafting of model by-laws for 
local unions and amendments for the International Union, 
incorporating and integrating the auditing and reporting 
procedures and the rules for election in the model by-laws 
for local unions ad the amendments for the International's 
Constitution; the removal of all forms of corruption and 
wrongdoing throughout the International; the removal of all 
forms of conflict of interest; the removal of all forms of 
corruption and wrongdoing in the local unions and in the 
International. The Court finds that the Defendant provisional 
officers have made no good faith effort to assist or to 
cooperate with the Monitors in accomplishing the basic pur- 
poses and the various provisions set forth in the Consent 
Decree but embarked upon 2 course of attempting to frustrate 
and block the Monitors in carrying out the necessary prepara- 


tions prior to the holding of 2 convention. 


6. It was the understanding of the parties and the 


Court in entering the Consent Decree that these provisional 


-5- 


and temporary officers, in fulfilling their obligation to 
assist and cooperate in good faith with the Monitors in 
accomplishing the basic purposes and various provisions of 
the Consent Decree, would give good faith doupiiuioe to 
reasonable and relevant recommendations made by the Monitors. 
The Court finds that the Defendant provisional officers have 
not given good faith compliance to the recommendations of the 
Board of Monitors; that the Defendant provisional officers 
have refused to comply with the reasonable and relevant 
orders of Recommendation of the Monitors and that such refus- 
al has been in bad faith, designed to frustrate and block 

the Monitors in their efforts to effectuate the Consent Decree 
according to its spirit and basic purpose. That) the Provi- 
sional Officers, if they doubted the reasonableness of the 
recommendations or doubted that the recommendations were 
pertinent to the basic purposes of the order, had recourse to 
this Court. That the Defendant provisional officers never 
applied to the Court for its ruling and determination of any 
existing controversy but embarked upon a course of destroying 
the basic purpose and spirit of the Consent Decree. 


7. That, in the early days of the Monitorship with 


| 
the work of the Monitors in a preparatory stage and the 


Monitors only beginning to effectuate the basic |purposes of 
the Consent Order, the Defendants substantially |complied with 
the Orders of Recommendation of the Board of Monitors. 

8. The Court finds that trouble and conflict 
developed between the Defendants and the Board of Monitors 
when the Monitors began to make recommendations! to the 
Defendant provisional officers with respect to the holding 
and conducting of democratic elections in trusteed local 
unions, more particularly the Court finds that conflict first 
developed when the Board of Monitors issued Orders of 
Recommendation No. 5A and 11 ordering the International Union 
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to set aside nominations in trusteed Local Union 245 of 
Springfield, Missouri. 

9. In order to guarantee democratic safeguards 
for the nomination and election of officers in trusteed 
local unions, the Board of Minotors issued Order of 
Recommendation No. 5(a) on June 17, 1958, which, among other 
things, provided as follows: 


"the Board of Monitors yesterday agreed to 
request the General President's office to 
withhold setting up any election dates 
with regard to trusteed locals being 
released from trusteeship and returned to 
self-government. 


"the Board of Monitors desires to investi- 
gate the election procedure that will be 
established in each trusteed local released 
from trusteeship, and to consult with the 
General President's office and the General 
Counsel relative to establishing uniform 
rules and regulations on the election pro- 
cedure. 


tthe Board of Monitors voted to send William 
C. Humphrey to Springfield, Missouri, to 
investigate election procedures of Local 
245, The Board of Monitors requests the 
General President's office to issue a letter 
advising the trustees of Local 245 to render 
all assistance to William C. Humphrey, field 
employee of the Board of Monitors, when he 
arrives in Springfield, Missouri, relative 
to the proposed election of Local 245, and 
to show him any and all documents and eligi- 
pility lists as he may require." 


The Court finds that there were fifty-four local unions to be 
released from trusteeship on the date of the issuance of 


Order of Recommendation No. 5(A). 


10. <A few days later, the Board of Monitors issued 


Order of Recommendation No. 11 dated June 27; 1958, which 
provided as follows: 


"3411iam C. Humphrey was dispatched by the 
Board of Monitors to Springfield, Missouri, 
to investigate complaints concerning the 
nomination and election of officers of 
Local Union 245, scheduled for June 27-29, 
1958. Mr. Humphrey reported in full detail 
to the Board of Monitors that nominations 
were conducted by craft groups in the local 
union from May 13 to May 2l. 
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"a number of individuals, including Claude 
Harthcock and Don McClinton, were nominated 
to oppose Branch Wainwright for the office 
of President and Business Representative. 
Others, including John Rogers, werd nomin- 
ated to oppose A. J. Round for the joffice 
of Secretary-Treasurer and Business Repre- 
sentative. After these men were nominated, 
a committee was appointed by the Chairman 
to check the eligibility of the nominees. 
Harthcock, McClinton and others were 
declared ineligible because their employers 
did not pay their dues within the time 

limit prescribed by the Constitution. The 
employers, under a check-off agreement, 

were responsible for paving dues. |These 

men were ruled as not being in good standing 
for a period of two years prior to their 
nominations. The minutes of the meeting of 
May 20, 1958, contains the following entry: 


'Brother McClinton says he has Company 
receipts showing that his dues are paid 
on or before the first and wants to 

know if the Trustee Representatives are 
going to rule him ineligible. rother 
Schneider said he is ineligible according 
to the Constitution since his dues were 
not paid at the Union office onjor before 
the first Business Day.' 


"The dues delinquency occurred in 1956, 


according to the best relief of Field 
Examiner Humphrey. 


"Further, membership attendance records were 
not kept by the officers of Local 245 in 
conducting craft meetings and members 
attended various craft meetings. | 
"The Board of Monitors, therefore, recommends 
to the General President that the election 

of officers for Local 245 scheduled for June 
27, 28, 29 be postponed indefinitely; that 
the nominations conducted be cancelled and 
set aside because clearly members eligible 
for nomination for office were declared 
ineligible; and that the method and manner of 
conducting the nominations were contrary to 
the Constitution. The Board of Monitors 
recommends that a new date for nominations be 
set; that posting of notice for nominations 
be set at least one month in advance; that a 
list of all eligible men to run for office be 
posted simultaneously with the posting of the 
time, date and place of nominations; that a 
meeting for nominations be held onja Sunday 
afternoon beginning at 2 P.M. in an approp- 
riate place in the City of Springfield, 
Missouri; that the Board of Monitors will 
also send a Field Examiner to check the 

lists of eligibility for nominations in the 
local union. 
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"the Board of Monitors will also recommend 
that Price Waterhouse conduct a two year 
audit of books and records of this local 
union because no certified audit has been 
made of the books and records of said local 
union for a long period and no surety bonds 
have been posted by the officers handling 
monies. 
"Phe Board of Monitors issues this order 
pursuant to Section 3 and Section 7 of the 
Court Order." 
The Court finds that the Defendant General President ordered 
the election of officers scheduled for June 27, 28, 29 in 
Local 245 be postponed indefinitely. The Board of Monitors 
found that the nominations were conducted for each branch 
of the local union on different nights and that the entire 
membership never knew who was being nominated or who was 
eligible to run for office. The Board of Monitors recom- 
mended certain rules for the holding of new nominations and 
elections. The Board of Monitors recommended that Price 
Waterhouse conduct a two-year audit of the books and records 
of Local 245 because no certified audit had been made of the 
books and records of the local union for a long period and 
no surety bonds have been posted by the officers handling 
money, viz Wainwright and Rounds. 

ll. The Court finds that the Monitors wanted to 
use Local 245 of Springfield, Missouri, as a guide for the 
future election rules and procedures that would be issued 
by the Monitors for trusteed local unions as well as auton- 
omous local unions. The Chairman of the Board of Monitors 


testified that the Board of Monitors studied the auditing 


reports forwarded to the International Union from the offi- 


cers of Local 245, to wit A. J. Round and Branch Wainwright, 


who had been appointed as officers of this local union by the 
trustee, Harold J. Gibbons, Executive Assistant to the Gen- 
eral President of the International. That, in the judgment 


of the Board of Monitors, it was necessary that a certified 


Se 
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audit be made as the records revealed that no certified audit 


had been made during the period of the trusteeship and that 
the officers, A. J. Round and Branch Wainwright, had not 
been bonded. ‘The Monitors requested Price Waterhouse to 
conduct this audit so that a cut-off date could be established 
when the local union would be returned to autonomy and as of 
that date there would be a complete certified audit of the 
monies collected and disbursements made and of the entire 
financial affairs during a period of at least two years prior 
to the date of the election. Thus there would then be a 
complete up-to-date audit on the cut-off date when the local 
would assume its own financial responsibility and the super- 
vision of the International would end. Through its audit 
Price Waterhouse was also to establish a list of) members who 
were eligible to be nominated and also a list of| those 
eligible to vote in the forthcoming election. 
12. The Defendant International and the Defendant 
provisional officers refused, in bad faith, to permit Price 
Waterhouse to audit the books and records of Local 245, a 
Trusteed local under the direct supervision of the Defendant 
Provisional General President. The evidence discloses that 
Price Waterhouse dispatched a man from their St.) Louis office 
to Springfield, Missouri, to audit the books and records of 
Local 245. That Round and Wainwright, the sphicets appointed 
by the Defendant International and in charge of the local's 
books and records, refused to permit the accountant from Price 
Waterhouse to audit the books and records. The |Court finds 
that the Provisional General President and other officers 
of the Defendant International were fully apprised of the 
fact that these local union officers would not permit Price 
Waterhouse to audit the books and records of this local 
union and made no effort to make such an audit possible. 
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13. The Court finds that the Provisional General 
President and the Provisional General Secretary-Treasurer 


had ample constitutional authority and power, as provided in 


Article X, Sections 11 (a), (c) and (a), of the 1957 Provi- 


sional Constitution, to order the books and records of this 
loeal union audited by Price Waterhouse and such constitu- 
tional authority or power lodged in the Provisional General 
President and Provisional General Secretary-Treasurer to 
carry out Order of Recommendation No. 11 issued by. the Board 
of Monitors. 

14, The Court, therefore, finds that the Defendant 
International refused and the Defendant Provisional General 
President refused to permit Price Waterhouse to audit the 
books and records of Local Union 245. That the Defendants 
refused to accede to the request of the Board of Monitors to 
establish election procedures for Trusteed Local 245 and to 
publish a list of members eligible for nomination as well 
as an eligibility list of those qualified to vote. 

15. The Court, therefore, finds that the provisions 
of Order of Recommendation No. 11 were reasonable and rele- 
vant to the basic provisions of the Consent Order and that 
the Defendant International acted in bad faith and refused 
to comply therewith. 

16. That, as a result of the failure of the Provi- 
sional General President and the Defendant International Union 
to direct and order an audit of the books and records of 
Local 245 and also establish rules and procedures for nomin- 
ations and election of officers in Local Union 245 as recom- 
mended by the Board of Monitors in Orders of Recommendation 
No. 5A and ill, the release of the remaining fifty-four trus- 
teed local unions has been delayed and defeated, as provided 


py Section 7 of the Consent Decree. 
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17. That conflict further developed between the 
Monitors and the Defendant International Union when the 
Board of Monitors issued Order of Recommendation |No. 12 on 
July 10, 1958, requesting the Provisional General President 
to order John J. McNamara, Secretary-Treasurer of Local 808 
and President of Local 295 of New York City, who nad been 
convicted of the crime of extortion, to take a ibeve of 
absence from offices of both of these local unions pending 
appeal. The Board of Monitors also recommended that Price 
Waterhouse audit the books and records of Local 808 and 
Local 295. 

18. At approximately the same time, the Board of 
Monitors issued Orders of Recommendation No. 16, dealing 
with charges filed against Vice President Owen Brennan, and 
Supplemental Order of Recommendation No. 16 dated August 21, 
1958, and Order of Recommendation No. 17 dealing with the 
suspension of Samuel Feldman of Local Union 929) of Phila- 
delphia, Pennsylvania, for attempting to bribe an official 
of Horn and Hardart Company during a strike and) offering to 
settle the strike for the payment of $50,000. Also, simul- 
taneously, Order of Recommendation No. 19 was filed recommend- 
ing the filing of charges against Glen W. Smith and H. L. 


Bolling of Local No. 515 of Chattanooga, Tennessee, for 


allegedly paying the sum of $20,000 in an effort to fix a 
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eriminal case involving officers and members off a Teamsters 
local union and Supplemental Order of Recommendation No. 19 
dealing with the General President assuming immediate juris- 
diction of this case under Article XVIII of the Constitution. 
19, That, at the same time, the Board of Monitors 
issued Order of Recommendation No. 20 dated August 19, 1958, 
in which the Board forwarded to General President Hoffa 
temporary rules and regulations for the conduct of elections 


and nominations in local unions. These temporary rules were 
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pased on the same pattern as the temporary rules and regu- 


lations requested for Local Union 245 of Springfield, 


Missouri. General President Hoffa was requested to appoint 
a Committee by August 27, 1958, to meet with the Monitors 
and their staff concerning these tempcrary -ules for elections 
so that these rules could be placed in effect by September 15 
for the forthcoming Fall, 1958, elections in local unions, 
both for trusteed local unions and autonomous local unions. 
The Board of Monitors, from their experience, realized that, 
because of the restrictive rule of the International Union 
requiring a member to be in good standing for a period of two 
consecutive years prior to nomination, the vast majority of 
the members of local unions were ineligible to run for office 
as set forth in the Seconded Amended Complaint. In one 
local union of three thousand men, only approximately thirty- 
one men were eligible to run for office. That it was essen- 
tial in securing democratic elections that members of local 
unions know beforehand who were eligible for nomination in 
order to avoid what has so often occurred, namely, that mem- 
pers would nominate men who were not eligible to run for 
office. It was also essential that members of local unions 
know who were eligible to vote. 

20. The Court finds, therefore, that, immediately 
after the issuance of Orders of Recommendation No. ll, 12, 
16, 17, 19, 20, dealing with the filing of charges for expul- 
sion of Brennan, Smith, Bolling and Feldman, and the leave of 
absence of McNamara, as well as the issuance of the temporary 
rules for the nomination and election in trusteed and auton- 
omous local unions and the auditing of the books and records 
of Local 295, 808 and 245, trouble immediately ensued and 
a conflict developed between Defendants and the Board of 


Monitors. 
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21. The Court finds that it was at this point 
that it became clear that the Defendants were not acting in 


good faith with the Monitors. The Court finds that the 


| 
Defendants began to block and frustrate the Monitors in their 


efforts to effectuate the spirit and basic purposes of the 
Consent Decree. Not only did the Defendant Provisional 
General President fail and refuse to appoint a committee to 
meet with the Board of Monitors by August 27 to consider the 
temporary rules for elections in trusteed locals and auton- 


omous locals. but the Provisional General President did not 


answer the Monitors! request until September 10, A letter 
of that date was addressed by him to the Board of Monitors 
and received by them on September 12, stating that certain of 
the temporary election rules were unconstitutional and others 
unworkable, The Court finds that the Provisional General 
President did not specify in the letter of September 10 
(Monitors Exhibit No. 60) which rules were unconstitutional 
or unworkable, nor was any testimony offered or| adduced at 
the hearing to support this statement. 
22. The Board of Monitors, in the Temporary Rules 
for Elections, provided that the Honest Ballot Association or 
the American Arbitration Association would supervise the 
elections of trusteed locals, as well as autonomous locals, 
for a temporary period of time, more particularly those elec- 
tions in autonomous local unions that were forthcoming in 
the Fall of 1958. Rule 10 of the temporary rules for elec- 
tions provides as follows: 
"Arrangements for the election shall be made 
and the balloting shall be supervised by the 
Honest Ballot Association or the |American 
Arbitration Association if either of these 
organizations has facilities to do so. . Give 
The Court finds that this rule was made inasmuch as Paragraph 
9 of the Consent Decree provides that in the election of 


delegates to the new convention, "such delegates shall be 
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elected by secret ballot and, where practicable, under the 
supervision of such outside agency as the Honest Ballot 
Association". 

23. The Court finds that the Board of Monitors 
desired that these temporary rules for nomination and elec- 
tion of officers in trusteed and autonomous local unions be 
put into effect by September 15, 1958, and the elections 
conducted under the supervision of the Honest Ballot Associa- 
tion or the American Arbitration Association or some other 
similar agency so that these outside agencies would acquire 
experience in conducting elections in Teamster local unions 
and, therefore, would gain the necessary experience to 
conduct the election of delegates to the new convention pro- 
vided for in Section 9 of the Consent Decree. Further, the 
Court finds that the experience gained by the Board of Moni- 
tors and the Honest Ballot Association would also assist in 
the drafting of election provisions in the model local union 
by-laws and election amendments to the International Consti- 
tution, as provided by Sections 4 ana 11 of the Consent 
Decree. The Court further finds that, pecause of the delay 
and refusal of the Provisional General President and the 
officers of the International to cooperate in putting into 
effect these temporary rules for elections, much valuable 
time has been loss in releasing the trusteed local unions 
and of having local union elections conducted under demo- 
cratic procedures and safeguards as provided by the Consent 
Decree and as recommended by the Board of Monitors. That 
the Provisional General Officers, in bad faith, refused to 
comply and cooperate with the Monitors in effectuating the 
spirit and purposes of the Consent Decree. 


24, The Court finds that the Defendant provisional 


officers, by refusing in bad faith to issue a direct order 


permitting Price Waterhouse to audit the books and records of 
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Local 245 of Springfield, Missouri, and Locals 808 and 295 
of New York City, have delayed and thwarted the basic pur- 
poses of the Consent Decree, 
25. The Court finds that Price Waterhouse, in its 
initial survey of the scope of auditing required, recommended 
to the Board of Monitors under date of June 10, 1958, the 
following scope of auditing that should be undertaken: 


"Tf these suggestions meet with the approval 
of the Monitors, we would be pleased to 
incorporate in our auditing work a|study of 
this general field of activity to the end 
that we coule make specific proposals 
(a) governing the arrangement and scope of 
auditing, and specifically the independence 
of auditors; (b) governing the form of 
reporting, the flow of reporting responsi- 
bility end the content of reports; and 
(c} governing the particulars of an appro~ 
priate policy statement (or Constitutional 
amendment) with reference to these matters. 
A review of audit reports now in the files 
of the International Union would be useful 
for this purpose. 
"We will endeavor to report our findings 
and recommendations in this area oh activity 
in such a way as to make it possibile for 
the Monitors to incorporate them into a model 
code of local union by-laws should this prove 
to be desirable. We are aware that the con- 
sent order of the District Court makes the 
preparation of such a code a specific assign- 
ment for the Monitors, and it could well be 
that the code would be preferable to a 
Constitutional provision as the vehicle for 
prom eens the standards of conduct involved 
ere. 


The Defendant Provisional General President and /the Defendant 


International have refused to permit Price Waterhouse to 


audit the books and records of Locals 245, 808 and 295 and 
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have prevented the Monitors from carrying out the basic 
purposes of the Decree, namely Section 5 of the) Decree, and 
by such actions the Defendant Provisional General President 
and the Defendant International have also defeated the efforts 
of the Monitors in revising local union by-laws! and amend- 
ments to the International Constitution, as provided by 


Sections 4 and 11. The Court finds that, as the Chairman of 
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the Board of Monitors testified, the drafting of the local 
union by-laws and the amendments to the International Consti- 
tution was dependent and related to the uniform auditing 
procedures developed by Price Waterhouse. 

26, The Court finds that Orders of Recommendation 
Nos. 4, 11, 12, 14, 16, 17, 18, 19, 20 and 21 are reasonable 
ana relevant in effectuating the basic purposes and spirit of 
of the Consent Decree and that the Defendant International 
and the Defendant provisional officers have, in bad faith, 
first delayed, then ignored and refused to carry out these 
Orders of Recommendation from the Board of Monitors. Speci- 
fie findings on each particular order will hereinafter be 


made. 


ORDER OF RECOMMENDATION NO. 4 


27. The Court finds that Order of Recommendation 
No. 4 was issued on June 13; 1958, and provided in substance 
as follows: 


The past two days the Board of Monitors 
has had under consideration charges filed 
with the Board of Monitors by a Rank and 
File Committee against certain officers of 
Local Union No. 107. These charges are based 
upon the testimony adduced before the Senate 
Select Committee. On Wednesday, the Board 
of Monitors had Edward Bennett Williams, the 
General Counsel, and his staff present before 
the Board of Monitors for a discussion of 
this case. Following the discussion of the 
ease, the Board of Monitors made the following 
recommendations to General Counsel Williams to 
take up with General President Hoffa: 


1. That charges would be preferred 
against Local 107 to take it under trustee- 
ship and that trustee proceedings would be 
instituted pursuant to Section 5 of the 
International Constitution and the hearing 
would be conducted on the charges to ascertain 
whether or not trusteeship should be imposed. 


2. The panel to be appointed to hear the 
trusteeship proceedings was to consist of one 
International Vice President, one disinter- 
ested member of the International in the area 
and a public member. This public member was 
to be either Father Comey, 8.J., of the Labor 
School of St. Joseph's College, Philadelphia, 
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or Professor Taylor, formerly Vice Chairman of 
the National War Labor Board and now attached 
to the University of Pennsylvania, jor some 
individual of like stature and standing 
equipped in the labor relations field. 


3. It was further agreed that Price Water 
house, certified public accountants, were to be 
authorized by the Board of Monitors to contact 
the Senate Select Committee and audit and 
review the books and records of Local 107 and 
the auditing work sheets of the Senate Select 
Committee in order to examine the evidence that 
the Senate Select Committee now has so that 
this evidence could be presented in an orderly 
and proper fashion before the panel. 


4h, That the International Union should 
immediately notify the bonding company that has 
now current and in operation a fidelity bond 
covering the officer or officers of Local 107 
in view of the disclosures made by the Senate 
Select Committee. 

28. The Court finds that the evidence developed by 
the McClellan Committee and further substantiated by the 
Price Waterhouse report (Monitors' Exhibit No. 30) reveals 
serious facts dealing with the mismanagement of | the financial 
affairs of officers of Local 107. 

29. The Court finds that the charges|/against the 
officers of Local Union 107 developed in the McGlellan Hear- 
ings and further supported by the report of Price Waterhouse 
(Monitors' Exhibit No. 30) reveal facts dealing with misman- 
agement of the financial affairs of Local 107 of Philadelphia, 
Pennsylvania. 

30. The Price Waterhouse report disclosed numerous 
irregularities in the financial affairs of Local 007: 


(a) A special agent of the Federal Bureau of 
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Investigation testified that some twenty-three jchecks total- 


ing $4,986.27 made payable to Joseph E. Grace, the President 
of the Local Union were forged. The endorsement on these 
checks was not the signature of Mr. Grace. The checks were 
signed by Grace and Cohen, officers of Local 107. Both 
Grace and Cohen refused to testify concerning these checks 


and invoked the Fifth Amendment. 
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(bo) Thirteen checks were made payable to Ben 
Lapensohn, Business Agent, for "personal services", totaling 
$12,186.22. The Secretary-Bookkeeper of Local 107, a Mr. 
Hartsell, invoked the Fifth Amendment when asked to explain 
these checks. 

(c) The Price Waterhouse report also disclosed that 
there were sixteen checks in the sum of $10,804.32 made pay- 
able to one Jerome Friedman, an insurance broker who handled 
the insurance of Local 107. The report discloses that infor- 
mation from the Senate Select Committee files state that the 
written endorsements were forgeries and were not the signa- 
tures of Mr. Friedman. Information from the Senate Select 
Committee files also discloses that Mr. Priedman did not 


receive the proceeds of these checks. 


(a) Local 107 made a check payable to Local 169 


of the Teamsters in the amount of $4,573.43 for money advanced 
by Local 169 to Raymond Cohen when he was running for the 
office of Business Agent. After Cohen was elected as Business 
Agent, he and Grace signed a check and repaid the money back 
to Local 169. 

(e) Further forgeries were revealed in the Price 
Waterhouse report -- 4 check in the sum of $2,500 made pay- 
able to David Tanner. The endorsement was a forgery and 
Tanner did not endorse the check. 

(f) A forgery of a check 4n the sum of $1,000 made 
payable to David Tanner and Tanner's name was forged on the 
reverse side of the check for endorsement. This check was 
cashed in the office of Local 107. 

(g) A check made payable to David Tanner in the 
sum of $200 dated May 20, 1955, was forged with Tanner's 
endorsement. This check, likewise, was cashed 4n Local 107's 


office. 
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(h) A check in the sum of $150 made payable to 
David Tanner. The endorsement of Tanner was forged. 

(1) A check in the sum of $1,000 dated January 10, 
1956, payable to Joseph E. Katz, an attorney. The endorse- 
ment of Katz was forged and the check cashed. Katz testified 
before the Senate Select Committee that he did not receive 
the money. 

(j) The Price Waterhouse report discloses that 
two checks totaling $25,000, one of $15,000 made) payabie to 
cash and the other in the sum of $10,000 made payable to cash, 
involved financial irregularities. This sum was! purported to 
have been used by Local 107 to pay the members for strike 
penefits, time lost organizing, grievance meetings and elec- 
tion expenses. 

(x) A document of Local 107 supporting the expendi- 
ture of $25,000 was obtained from the Senate Select Committee 
and included in the Price Waterhouse report listing the names 
of the members of Local 107 and the purported amount of money 
which each member was supposed to have received |opposite his 
name. A Joseph Cadigan of the Federal Bureau of Investigation 
testified before the Senate Select Committee that there had 
been forgeries entered on this list where someone had in- 
creased the amount to a higher amount, such as $50.00 in- 
creased to $500, $100 increased to $300, and that these 
changes by forgery amounted to $4,003.75. Price Waterhouse 
also reported (see page 46, Monitors!’ Exhibit No. 34) that 


the Senate Select Committee had in its files signed state- 


ments from a number of members of Local 107 who stated that 
they did not receive the amount of money set opposite their 
names. 
(1) The Price Waterhouse report alsg disclosed 
that there are questionable items expended through the pay- 
ment of the sum of $8,500 to a Mr. Samuel Kirsch, purported 
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to be for "election expenses". This sum was represented by 


two checks, one in the sum of $4,500 and marked “repayment 


of expenses". The other, in the sum of $4,000, was made 


payable to Samuel Kirsch and marked "neturned election ex- 
penses", On page 43 of the Price Waterhouse report, it is 
stated that a Senate Committee investigator had talked with 
Mr, Kirsch, who is an advertising solicitor employer by Ben 
Lapensohn, a former Business Agent of Local 107, and that 
Kirsch stated he cashed these checks and turned the money 
over to Lapensohn. 

(m) Price Waterhouse further reported a question- 
able expenditure of $3,210.08 of Local Union 107 money that 
was used to pay for clothing ana other personal expenses of 
Raymond Cohen, the Business Manager of Local 107. 

(n) There is a further questionable expenditure 
of $8,851.66 of miscellaneous expenses paid for Raymond Cohen 
(see page 55 of the Price Waterhouse report). This included 
hotel bilis for Cohen and his family in Florida, insurance 
premiums on his yacht and boat equipment, rental of a house 
in Plorida and telephone and utility bills. 

(o)} Further serious charges developed in the 
testimony before the Senate Select Committee that Ben 
Lapensohn, an offier of Local 107, was given certain shares 
of stock and other monetary benefits by the President of 
Food Fair, a large grocery chain. That Raymond Cohen, the 
Business Manager, together with Lapensohn, also received 
certain stocks from Food Fair at a low market price. That 
Food Fair was allowed certain exceptions under the collective 
bargaining agreement, namely allowed an unlimited number of 
drops. That is, a truck driver with a trailer would come 
up and leave the trailer drop at a Food Fair store and then 
would continue about his business. The driver did not have 


to wait around while the trailer was unloaded. The other 
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grocery chains in the City of Philadelphia were not allowed 
this unlimited number of drops per day. The testimony before 
the Senate Select Committee revealed that it took|/the other 
chain food stores in the Philadelphia area approximately two 
years to obtain the same favorable working conditions that 


had been given to Food Fair. 


(p) The receipt by Cohen and Lapensohn, officers 
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of Local 107, of certain gifts of stock and other] monetary 
benefits from the President of Food Fair, together with the 
granting and the allowing of the unlimited number] of drops to 
Food Fair, warranted charges being placed against; Local 107 
and its officers and for placing this local union in trustee- 
ship because of the breach of their fiduciary obligations as 
officers of the local union and by giving certain preferences 
to Food Fair as against the other food chains. | 
(aq) The Price Waterhouse report stated that the 
report should be read and evaluated on the basis [that altkough 
officers of Local 107, when called upon to explain the numer- 
ous forgeries and other discrepancies in the financial 
accounts, before the Senate Select Committee, all invoked the 
Fifth Amendment, in an internal hearing before a panel 
appointed to place the local under trusteeship, the officers 
of Local 107 would have to appear before the pandl of the 
International in their fiduciary capacities and would be come 
pelled to explain the various forgeries and irregularities in 
the handling of the finances (see page 3 to 5 of |the Price 
Waterhouse report), and would and could not properly invoke 
the Fifth Amendment because their duty as fiduciaries and 
officers would compel them to explain and account for this 
money. 
31. In reliance on the assurance of the Defendant's 
General Counsel that the Defendant Provisional General Presi- 
dent and Defendant International would take prompt action to 


institute trusteeship proceedings, the Board of Monitors did 
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not press the provisional General President to declare that 
under Article VI, Section 6(a) of the Constitution, an emer- 
gency existed as a result of the Senate Select Committee's 
testimony, and the Price Waterhouse report and, pending a 
hearing, to immediately appoint a temporary trustee over the 
affairs of Local 107. But acting on the assurances of the 
General Counsel that charges would promptly be filed and a 
hearing promptly conducted on these charges by the panel, 
consisting of an impartial outside person, namely, F. Joseph 
Donohue, an attorney in Washington, D.C., the Board of Moni-= 
tors agreed to the procedure of having a hearing on the 
charges for the placing of Local 107 in trusteeship. 

32. The Court finds that the Defendant Provisional 
General President immediately embarked upon a policy of delay 
and frustration. As late as July 9, 1958, the public member, 
F. Joseph Donohue, had not received official notice of his 
appointment and it became necessary for the Chairman of the 
Board of Monitors to demand that the public member be offi- 
cially notified of his appointment by the provisional Defend- 
ant General President. 

33. On June 13, 1958 by Order of Recommendation No. 
4 and again on June 17, 1958 in Order of Recommendation No. 
5, the Board of Monitors recommended that in light of the 
testimony of the Senate Select Committee regarding forgeries 
and other financial irregularities concerning the financial 
affairs of Local 107, that notice of possible monetary loss 
be given to the appropriate bonding company under the fidelity 
bond. On August 12, approximately two months later, the 
Defendant Provisional General President, after urging by the 
Board of Monitors, addressed a letter to Raymond Cohen of 
Local 107, requesting business manager Cohen to file such 
notices. The Court finds, however, that the testimony dis- 
elosed at the trial that the Defendant International Union 
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did not follow this matter up to see that this notice of 
loss was properly filed with the bonding company. |That the 
International Union does not know whether or not Local 107 
ever complied with the provisional General President's 
request and that counsel for the International testified that 
he did not know whether or not any notice of loss had ever 
been filed with the bonding company. 
34. Despite the fact that no action had been taken 
or initiated by the local union or by the Defendant Inter- 
national as a result of the Senate Committee's disclosures, 
except at the persistent urging of the Board of Monitors, 
the August, 1958, monthly magazine of the Teamsters! Inter- 
national Union, called the "The Teamsters", falsely stated 
and published an article to the membership that the trustee- 
ship panel "had been established at the request of Ray Cohen 
and other members of the local executive board." | 
35. The Board of Monitors requested the General 
Counsel of the International to notify the Board of Monitors 
of the preparation of the charges and of the notice of hear- 
ing. ‘The Chairman of the Board of Monitors forwarded to the 
General Counsel a memorandum on the law of due process in 
conducting inter-union disciplinary proceedings. This memo- 
randum made clear that notice of charges and the date of the 
hearing must be served upon the local union and its officers, 
that due process must be had pefore local unions fCould be 
placed in trusteeship, and that the provisions of) the Consti- 
tution must be carried out strictly.(see Monitors! Exhibit 
No. 28). Contrary to the agreement and without notice to the 
Board of Monitors and in violation of the Monitors' Order of 
Recommendation No. 4, the Provisional General President 


resorted to the unprecedented and clearly illegal procedure 


of directing the same panel which was later to hear the 


charges, to proceed to Philadelphia and conduct a preliminary 


Pe 


investigation prior to the filing of charges. This action 
by the provisional Defendant General President facilitated 
the obtaining of a court order by the Officers of Local 107 
enjoining the proceedings. An injunction was obtained in the 
State Courts of Pennsylvania. 

36. The record further discloses with regard to 
Order of Recommendation No. h that the Chairman of the Board 
of Monitors forwarded to General President Hoffa on Septem- 
per 2, 1958 a copy of the Price Waterhouse report, Board of 
Monitors! Exhibit No, 30. In the Monitors! letter of Septem- 
ber 2 the Provisional General President was requested to 
file charges against Local 107 for the appointment of a 
trustee in accordance with the provisions of Article VI, 
Section 6(a) of the Constitution, that by September 15, 4 
copy of the charges be furnished to the Monitors and that by 
October 1, 1958, a hearing be conducted on the charges. It 
was recommended that the charges be based on the complaints 
filed by the Rank and File Committee of 107, the evidence 
developed by the Senate Select Committee and the enclosed 
Price Waterhouse report. The Provisional Generel President 
was further informed that Mr. Herz of Price Waterhouse had 
expressed his willingness to assist whomever the provisional 
General President may designate to draw the charges. The 
evidence further discloses, as testified to by the counsel 
for the Defendant International, arrangements had been made 
by some unknown International official that a hearing would 
be held by the panel in Philadelphia on September 11 and 


prior arrangements had been made both with local union 107 


and the panel. Accordingly, on September 8 the Provisional 


General President forwarded a copy of the Price Waterhouse 
report to Raymond Cohen, Secretary-Treasurer of Local 407, 
and advised him that a panel "ag proposed by the Monitors” 
would be in Philadelphia to conduct a preliminary 
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investigation on September ll, 1958 (see Monitors Exhibit 
No, 31, R. 141). | 

37. The Court finds that, on September 10, Raymond 
Cohen and Joseph Grace, the President of Local 107,| filed a 
complaint in equity against the International Brotherhood of 
Teamsters on the basis that the panel which was being sent 
in to investigate charges was the same panel which ae later 
going to hear the same charges and, further, that the Board 
of Monitors had no authority or power to issue any Orders of 
Recommendation and were merely advisory. That the panel was 
not properly constituted under the International's Constitu- 
tion (see Monitors! Exhibit No. 32, R. 142). A preliminary 
injunction was later issued. A further ground of contention 
by Local 107 is that they were, without their beat end 
records, unable to defend themselves in that said books and 
records were in control of the Senate Select Committee. The 
evidence discloses that counsel for the Defendant Inter- 
national never notified the Board of Monitors that | the panel 
was proceeding to Philadelphia without a copy of the charges 
being filed or a notice of hearing; that the panel) was sent 
to Philadelphia in direct contravention of the Board of Moni- 
tors Order of Recommendation No. 4. 

38. The Court finds that the Order of the Board of 
Monitors, Order of Recommendation No. 4, was reasonable and 


relevant to the basic principles of the Consent Order and 


| 
that the Defendants, in bad faith, refused to comply with the 


terms and provisions of that Order. That the conduct of the 
Defendants exhibited a bad faith pattern of broken promises 
with the Board of Monitors, delay, collusion and refusal to 
remedy what admittedly was wrongdoing by the officers of 


Local 107. 
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ORDER OF RECOMMENDATION NO. 11 


39. The terms and provisions of Order of Réecommen- 


dation No. ll, issued by the Board of Monitors on June 27> 


1958, have been previously set forth in these Findings of 


Fact in Paragraph No. 10. The Court finds that the provisions 
of Order of Recommendation No. 11 are reasonable and relevant 
to the basic issues of the Consent Order; and that the Board 
of Monitors have the power and authority under the Court 
Order to prescribe rules for the nomination and election of 
officers in trusteed locals, and also in autonomous local 
unions, preparatory to writing a model code of by-laws for 
local unions. The Board of Monitors! order recommending an 
audit of the books and records of Trusteed Local 245 in order 
to establish a cut-off date when the trusteeship would end 
and the autonomy of the local be restored so that there would 
be proper beginning of a new auditing period for the fully 
autonomous local, was reasonable and proper and should be 


carried out. 


ORDER OF RECOMMENDATION NO. 12 
40, On July 10, 1958, the Board of Monitors issued 
Order of Recommendaticn No. 12 which, in substance, provided 
as follows: 


Inasmuch as John J. McNamara, President 
of Local Union No. 295 and Secretaryv-Treasurer 
of Local Union No. 808, has been convicted of 
extertior, the Board of Monitors recommends 
that Mr. McNamara be requested by General 
President Hoffa to take a leave of absence 
from his office as President of Local Union 
No. 295 and also from his office as Secretary- 
Treasurer of Local Union No. 808, until his 
appeal has been decided, 


The Board of Monitors also recommends 
that Price Waterhouse and Company be author- 
ized to make a one-year audit of the books 
and finances of Local Union No. 808. 


The General President is requested to 
communicate with the Board concerning this 
matter by July 16, 1958. 
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41, Subsequently, the Monitors reconmeniied that 
an audit also be made of the books and records of Local 295 
of New York City. This local union was in trusteelship under 
International supervision. John J. McNamara was appointed 
president of that local by the trustee and was under the 
direct supervision of the International Union and |the Defend- 
ant Provisional General President. 


42, The Court finds that a committee of five mem- 


bers of Local 808 appeared before the Board of Monitors. 
| 


They stated they had never been able to get a full and com- 
plete andit from the officers of this local. The documents 
presented to the Board of Monitors disclose that there was a 
diserepancy in the reports of the assets of Local /808 as 
reported to the Secretary of Labor under the Taft-Hartley Act 
from an audit rendered by the officers to the local union. 
Because of the testimony revealed by the Rank and! File Com- 
mittee, the Board of Monitors recommended that an| audit be 
made of the books of Local 808 and also of Local 295. Local 
808 was an autonomous local. 
43, The Court finds that from July 10,|; the date of 
the issuance of the Order of Recommendation, untal August 13 
no audit had been made of the books and records of Local 808 
and Local 295 by Price Waterhouse & Co. The letter from Mr. 
Theodore Herz, resident manager of the Washington office of 
Price Waterhouse discloses that they had their New York 
office attempt to reach Mr. McNamara, the financial secretary 
of Local 808, and that the New York office was unable to con- 
tact him. That a Mr. Fitzpatrick, who identified himself as 
a business agent of Local 808 stated that he could not author- 
ize Price Waterhouse to audit the local's books.| Further, 
with respect to Local 295, Price Waterhouse could not contact 
Mr. McNamara to audit the books and records of Locals 808 and 
295. In fact, Mr. Burton, an officer of Local 295, stated 
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to the representative of Price Waterhouse that Local 295 had 
not received any letter from General President Hoffa. The 


Court finds that there was ample constitutional authority 


under Article X, Section 1l(a), (b), (¢), (d) and (e) of the 


1957 provisional International Constitution for the Defendant 
Provisional General’ President to issue an order to Local 295 
and Local 808 that the books and records of both of these 
local unions be audited by Price Waterhouse as provided by 
Order of Recommendation No. 12. From August 13 until after 
September 2, the Board of Monitors further attempted to secure 
authority from the International to issue an order to both 
local unions to permit Price Waterhouse to audit the books 
and records with no success. 

uk, After Order of Recommendation No. 12 was 
issued, it was not until August 12, 1958--a month after the 
Order of Recommendation No. 12 was issued--that the Defendant 
General President, after conferring with McNamara by tele- 
phone, requested McNamara to take a leave of absence from 
office as Secretary-Treasurer of Local 808. 

45, The Defendant Provisional General President 
refused to take any action with respect to compelling 
McNamara to take a leave of absence from Local 808. McNamara 
answered the request to take a leave of absence by stating 
that he would take’a leave of absence but would report the 
matter to his local union and let the membership of the local 
union decide whether or not he should take a leave of absence. 
The Board of Monitors was advised on or about September 16, 
1958 that the local at a membership meeting had refused to 
accede to McNamara'ts request to take a leave of absence and 
McNamara, the convicted extortionist, still remains in 
office. The Provisional General President took no further 
action. The Constitution provides in Article XVIII, Section 


13(a) that when a member (or officer) is convicted of a crime 
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or serious wrongdoing it shall be the "duty of the 


union to revoke the membership of such members." 


46, The Court, therefore, finds that, when the 


Local Unions 808 and 295 engaged in stalling tactics to 
obstruct Price Waterhouse from undertaking its auditing work, 
the Defendant Provisional General President refused in bad 
faith to take any affirmative action against the Jlocal unions 
to carry out the reasonable order of the Board of Monitors, 
although he had ample and sufficient power under the provi- 
sional Constitution to do so. 

47, The Court finds thé provisions of Order or 
Recommendation No. 12 were reasonable and relevant to the 
basic purposes of the Consent Order but the Defendants, in 
bad faith, refused to comply therewith. | 

ORDER OF RECOMMENDATION NO. 14 

48, On July 25, 1958, the Board of Monitors issued 
Order of Recommendation No. 14, a copy of which was received 
in evidence as Monitors' Exhibit No. 14, This order of 


Recommendation provides, among other things, as follows: 


"The Board of Monitors, at its meeting of July 
22, 1958, adopted the attached report of Price 
Waterhouse and Company and decided to request 
and recommend that you make a thorough study of 
it and place it on the agenda of the next meet- 
ing of the General Executive Board so that the 
Board of Monitors and representatives of Price 
Waterhouse may discuss the contents of this 
report with the General Executive Board. 


"you will note that this report calls for the 
establishment of records of good standing mem- 
bership of each member of local unions in the 
International and that such record keeping is 
an essential prerequisite to auditing and fis- 
cal purposes, both for the International and 
the local unions. 


"Later this afternoon, I intend to forward to 
you a copy of the financial report dealing 
with the International and, as soon|as I 
receive it, I will have it delivered by hand 
to your office." 
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hg, The Provisional General Executive Board of 
the Defendant International met in Washington on September 3 
and September 16, 1958, subsequent to the issuance of the 
Order. The Defendant International and the Defendant Provi- 
sional officers did not place the Price Waterhouse report on 
the agenda of the Provisional General Executive Board for the 
meetings of September 3 or September 16, 1958. 

50. The Court further finds that Price Waterhouse 
made certain preliminary recommendations to the Board of 
Monitors with regard to the desirability of maintaining 
authoritative membership records at International headquar- 


ters. The Board of Monitors, in its Report to the Court 


filed on August 5, 1958, on page 143 of that Report (Defend- 


ants! Exhibit No. 1), quoted the recommendation of Price 
Waterhouse: 


“Complete authoritative records of membership 
or of members in good standing are not main- 
tained at the International Union headquar-~ 
ters, nor have the reporting requirements of 
Article X and Article XXII been complied with 
completely by the local unions. Officials of 
the International Union have not insisted 

that the number of members in good standing 

be reported monthly to the General Secretary- 
Treasurer. Such information is requested on 
the reverse side of the International Union's 
standard remittance statement, but the data 
reported are not reviewed for accuracy or com~ 
pleteness, and they are not incorporated into 
the formal records in the office of the 
International Union. The quarterly list of 
names and addresses submitted under the require- 
ments of Article XXII and received in Washing- 
ton are turned over directly to the printer, 
Ransdell Press, Inc. They are used only for 
purposes of maintaining a mailing list. Steps 
are not taken at the International. Union head- 
quarters to ascertain that such lists are 
being consistently received from locals as 
required under the Constitution, and steps are 
not taken to correlate the number of names in 
the printer's mailing list with the number of 
members in good standing reported or required 
to be reported on the reverse side of the 
monthly remittance statements. Important among 
the consequences of this admission to maintain 
membership records are (a) inability of the 
International Union's offices to know what the 
per capita tax collection should be even though 
they know what the collections have been, and 
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(b) inability of the International Union or 

its Credential Committees independently to 
endorse or contest the eligibility of con- 
vention delegates and candidates of these 
offices, The second of these two consequences 
is of direct interest to the Board o Monitors 
because it is the specific duty of the Board 

to counsel with the Credentials Committee when 
the eligibility of donvention delegates is next 
under consideration." 


51. The Court further finds with respect to Order 
of Recommendation No. 14 that the report of Price Waterhouse 
on page 143 of Defendants’ Exhibit No. 1 further states the 
reasons why good standing membership should be maintained on 
an up-to-date basis in the Washington office of the Inter- 
national and that it would enable the International to do 
the following things: 


1. They would be the means by hich the 
International Union would maintain financial 
control over per capita tax receivable and 
received from the local unions, The| per capi- 
ta tax is the main source of revenue for the 
International Union, and it is, therefore, as 
important to control the amounts which should 
be collected as it is to account faithfully 
for the amounts which actually are received. 


2. They would be the means by hich the 
International Union would maintain financial 
control over per capita tax payable and per 
capita tax paid to the area conferences both 
by the International Union and by the local 
unions. ie Constitution, Article) xX, 
Section 3(d)). 


3. They would be the means by which the 
International Union would maintain fiinancial 
control over dues payable and dues paid to 
the joint councils by the local unions. (1957 
Constitution, Article XV, Section 3). 


4, The records would provide a basis for 
controlling the payment of lock-out and strike 
benefits to members in good standing by the 
International Union and the locals. It is at 
least as important to know that no unauthorized 
payments can be made without detection as it 
4s to account faithfully for the payments that 
actually are made. 


5. The records would provide he means by 
which the Committee on Credentials ould carry 
out its obligation of certifying the good 
standing status of delegates to conyentions. 
Complete authoritative membership records main- 
tained by the International Union would 
strengthen the Committee on Goadent fess by 


232 = 


enabling it to make independent determina- 
tions and by making those determinations 
auditable. 


6. The records would provide the means 
of establishing that a candidate for office 
had been a member in continuous good standing 
for a period of two years and that he meets 
the other requirements of eligibility to hold 
elective union office. 


7. The records could be used to assist 
in settling disputes or questions regarding 
a member's right to vote or the other privi- 
leges which exist if a member is unsuspended 
in his local union. 


8. The records could be used to control 
the mailing of the official journal of the 


Teamsters Union, and other communications. 


We believe the existing disadvantages out- 
lined above may readily be overcome by the 
maintenance of a system of complete membership 
records which always will show, among other 
things, whether or not the members are in good 
standing. If such a system is well conceived 
and properly maintained, the information taken 
from it from time to time as necessary should 
be sufficient to provide with regard to reven- 
ues and membership the financial controls, the 
eligibility controls and the other assurances 
required to show that tne Union is conducting 
its affairs in a responsible fashion, or con- 
versely if it should be the case, to show the 
manner in which propriety has been breached. 


We have concluded from our discussions and 
study of the problem that compiete authoritative 
membership records must be maintained by the 
local unions and that the fiduciary functions 
of the International Union cannot be adequately 
performed nor its supervisory responsibilities 
adeauately discharged, unless a complete auth- 
oritative controlling membership record is 
maintained by the International Union. The 
record maintained by the International Union 
would be dependent, of course, in that it would 
contain only the information reported by the 
local unions. It would be independent in that 
the information would be checked against 
authoritative supporting documents and inde- 
pendently accumulated and preserved. 


We believe that, as a minimum, the follow- 
ing information should be recorded by the 
International Union for each member: 


Name and Address 

Local union number 

Member's ledger card number at local 
union 

Social security number 

Date initiated 

Description of craft 
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7. Current status including historical 
dates as to transfers petween locals, 
withdrawal cards and suspensions. 


This information for present members is or 
should be available from the local union 
records (individual ledger cards for each 
member). Each local is required under the 
Constitution to keep the International Book- 
keeping System which 4ncludes an individual 
ledger record of each initiated member. 


| 

All information concerning additions to 
and withdrawals from the membership |lists must, 
of course, originate in the local unions and 
they must also supply the documentation, if any 
is required. 


We have seen that the basic condition 
necessary to members! good standing status is 
current payment of dues in advance.| Inasmuch 
as dues are collected at the local ynion level 
and per capita tax payments to the International 
Union flow from that source, it follows that 
information pertinent to the matter! of members! 
good standing also must flow from that source. 


The basic documents for such reporting 
have already been developed .by the Tnternational 
Union in the form of the remittance statement. 
For the present we would suggest only minor 
revisions to the form to require that lists of 
names and addresses accompany the remittance 
statement in support of the monthly membership 
changes. We also would suggest for the present 
that a short schedule be added at the bottom 
of the statement to reconcile the reported 
number of members in good standing jwith the 
amount of per capita tax remitted ae the 
statement. The need for a reconciliation 
occurs, for example, when members pay dues in 
advance. 


Before the reporting may begin to be 
incorporated in membership records] at the 
International Union, however, it is necessary 
to establish a starting point by developing a2 
list of members (or a set of membership record 
cards) for each local union, An accurate list- 
ing (or set of cards) should be compiled from 
the records of each local union to} show the 
information specified in items 1 to 7 above 
and, of course, to show which members are and 
which members are not in good standing. 


Each such list (or set of cards) when 
received at the International Union will 
become the starting point for the Washington 
office membership record of the local which 
supplied the list (or cards). Fi ly there 
would be one for each local. 


As a control over the lists (or cards), 
there should be a formalized summary for each 
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local, another for each area conference, 
another for each joint council and another 
for the over-all membership, each one showing 
the starting-point totals classified as to 
status. Subsequent changes in membership 

and in status should be entered on the form- 
alized summaries when and as they are reported 
by the local unions, and the corresponding 
adjustments should be made in the detailed 
lists (or card files). There should be 
periodic double-checks, of course, to give 
assurance that the details always agree with 
and support the controls. 


52, The Court sets forth this excerpt from the 
Price Waterhouse report to the Monitors to show the reason- 
able grounds of the Board of Monitors! Orders and the neces- 
sity and urgency of the General Executive Board to meet to 
discuss this important auditing matter with the Monitors and 
representatives of Price Waterhouse. 

53. The’ Court finds that Price Waterhouse has not 
made any specific or definite recommendation as to any particu- 
lar type or kind of reporting or record-keeping system. Price 
Waterhouse states, in Defendants’ Exhibit No. 1, on page 149, 
filed with the Court: 

"There are many ways of maintaining a record 
at the International Union headquarters and 
of correlating it with the records kept by 
the locals. We are not now in a position to 
recommend a particular new system, mechanical, 
electronic, or other, as being the best system 
available in the circumstances. However, we 
would be pleased to consult with the offi- 
cials of the International Union to study the 
technicalities of the problem, and to make 
appropriate recommendations, if the Inter- 


national Union should wish to undertake the 
task." 


The Court has considered the report of Price Waterhouse con- 


tained in the Defendants! Exhibit No. 1, beginning on pages 


141 through 149, excerpts of which the Court has placed in 
this finding and previous Finding of Fact No. 51. The Court 
finds that Order of Recommendation No. 14 of the Board of 
‘Monitors requesting an early meeting with the General Execu- 
tive Board to discuss the report of Price Waterhouse dealing 


with the maintaining of good standing membership records in 
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the International Union was reasonable and carried out the 
basic purposes of the Consent Order, more particularly Sec~ 
tion 11, placing a duty upon the Board of Monitors |to counsel 
with the General Executive Board to the end that proper 
auditing and financial records and controls would ue estab- 
lished. The Defendant International Union has railed to 


place this matter on the agenda of the General Executive 


Board at its meetings of September 3 and 16 although they 


had ample notice to do 80. 
54, The evidence further discloses that! the 
International Union has established with the National Cash 
Register Company @ particular type of a National Cash Register 
machine that was specifically designed for Teamster local 
unions and that approximately 400 Teamster local unions have 
these machines. The evidence d@isclosed that this machine 
was not designed to cover the reporting of local unions in 
accordance with the provisions of Article XXII, Sections 10, 
11, 12, 13 of the Constitution. That these machines record 
the ledger card number of the individual and the amount of 
eash dues or initiation fee that is paid and were \desiened 
for local union auditing purposes only; that the machine was 
not designed to transmit any records recorded in the machine 
to the International Headquarters but was designed only to 
record the payment of dues, initiation fees and other pay- 
ments in local unions. The total amount of money) registered 
on the machine can be transmitted on the monthly pobeny The 
representative of National Cash Register testified that he 
dia not intend to design the machine with the idea of making 
any reports to the International Union, which is |the subject 


of the Price Waterhouse Report and findings. 
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ORDER OF RECOMMENDATION NO. 16 


55. In early 1958, Defendant Provisional Seventh 
Vice President Brennan invoked the Fifth Amendment before the 
Senate Select Committee when he was asked about (a) the pay- 
ment from welfare funds to a boxer by the name of Embrel 
Davidson, whom Defendant Brennan was managing as a business 
associate of Defendant Hoffa; (b) Brennan's association or 
connection with the Test Fleet Company, a trucking company 
which was formed under the maiden names of the wives of 
Defendants Brennan and Hoffa, by an official of Commercial 
Carriers. That this company was formed shortly efter 
Defendant Hoffa intervened and settled a Teamsters' strike 
with Commercial Carriers; (c) the gambling activities of 
Defendant Hoffa; and (a) Defendant Brennan's association 
with gangsters and criminals. 

56. On August 15, 1958, the Board of Monitors 
issued Order of Recommendation No. 16 which provides, in 
substance, as follows: 


The Board of Monitors has made a careful 
analysis and thorough study of the testimony 
given before the Senate Select Committee on 
August 6-7, 1958, concerning Mr. Owen B. 
Brennan, 7th Vice-President. 


It appears that in 1952 Mr. Brennan 
obtained a $75 per week job for Mr. Embrel 
Davidson, a boxer whom he was managing, as 
claims investigator for the Michigan Confer- 
ence of Teamsters Welfare Fund. Mr. David- 
son received checks from the fund from 1952 
to 1954 when Vice-President Brennan ceased to 
manage him. Further the evidence disclosed 
that Mr. Davidson never did any work as a 
claims investigator. Vice-President Brennan 
declined, on the basis of the Fifth Amend- 
ment, to answer any questions concerning his 
relationship with Mr. Davidson, 


Vice-President Brennan also declined, on 
the basis of the Fifth Amendment, to answer 
any questions regarding: 


(a) His connection with Test Fleet Co., a 
corporation formed in the maiden names of the 
wives of Vice-President Brennan and General 
President Hoffa, by officials of Commercial 
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Carriers shortly after General President Hoffa 
intervened and settled a Teamster strike 
against Commercial Carriers; 


(bp) His association with General) President 
Hoffa in certain gambling activities;| and 


(c) His association with gangsters and 
criminals. 


Accordingly, the Board of Monitors recom= 
mends that General Secretary-Treasurer English 
take the following action by August 25, 1958: 


1. File charges with the General Execu- 
tive Board against Vice-President Brennan for 
expulsion from membership, in accordance with 
the provisions of Article XVIII, Section 3(4) 
of the International Constitution on, the 
grounds of misappropriation, anda on the grounds 
that he has violated his oath of loyalty and 
his oath of office, that he has sctivit in 


conduct unbecoming a member and activities 
which tend to bring the Union into disrepute, 
and that he has committed acts which! are ine 
consistent with the duties, obligations and 
fealty to members of the Union and w ich 
violate sound trade union principles. 


2, Request Vice-President Brennan to take 
a leave of absence, without payment jof salary, 
from his position as International Vice- 
President until a final decision has been 
made on the charges. 


3. Instruct Price Waterhouse & Co. to 
audit the records of the Michigan Conference 
Welfare Fund for the period during which pay- 
ments were made to Mr. Davidson. This is 
necessary and imperative in order Y determine 
the amount of money paid to Mr. Davidson, 80 
as to establish definitely the amount of money 
that General President Hoffa and Vice-President 
Brennan must pay back to the Welfare Fund. 


h, Arrange for a thorough investigation 
of the charges against Vice-President Brennan. 


5. Notify the Executive Board] of Local 
Union 332, Detroit, Michigan, of these facts 
and the action being taken by the International 
Union and recommend that consideration be given 
to instituting proceedings to remove Mr. Brennan 
from his office as President of the Local. 


The Board of Monitors also recommends 
that, inasmuch as General President James R. 
Hoffa was a business associate of Vice-President 
Brennan in managing Mr. Davidson, General 
President Hoffa, by August 25, 1958, should 
disqualify himself from any participation, 
direct or indirect, in the filing and investi- 
gation of the charges against Vice+President 
Brennan and in the conduct of the hearings 
concerning them. , 249 
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Member Wells dissents from the issuance of 
this Order of Recommendation for the reasons 
éxpressed tn his attached memorandum. 

57. On August 18, 1958, in a letter to Defendant 
Provisional General Secretary-Treasurer English, and on 
August 21, 1958, in Supplemental Order to Order of Recommenda- 
tion No. 16, a copy of which has been received as Exhibit 2, 
the Monitors recommended that outside counsel be retained to 
advise in the preparation of the charges and the evaluation 
of the evidence in the presentation of the case against Vice 
President Brennan. The Board of Monitors recommended that 
one of the three following attorneys be employed: Abe 
Murdock, Guy Farmer, Chairman and former member of the 
National Labor Relations Board, or Frank J. Dugan, Dean, 
Georgetown University Law School. 

58. A constitutional quibble was raised by 
Defendant Provisional Secretary-Treasurer English in a letter 
dated August 20, 1958 (Monitors' Exhibit No. 36, R. 150), 
with respect to his authority to file the charges, and ina 
letter dated August 26, 1958, constitutional objections with 
respect to hiring outside counsel were raised by the Defend- 
ants! General Counsel (Monitors Exhibit No. 38, R. 154). 

59. In the Supplemental Order to Order of Recom- 
mendation No. 16 dated August 21, 1958, and a letter dated 
September 3, 1958 (Monitors! Exhibit No. 39, R. 155), the 
Monitors disposed of all constitutional objections and adopted 
the Defendant Provisional General Secretary-Treasurer's 
suggestion that the Defendant Provisional First Vice President 
be recognized as an appropriate charging party. 

60, Two months after the issuance of the Board's 
original recommendations and after the petition in this case, 
involving this Order of Recommendation, had been referred to 


the Court, the Defendant Provisional General President stated 


in a letter dated October 17, 1958, that the Defendant 
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Provisional General Secretary-Treasurer and the Defendant 


Provisional First Vice President were unwilling to/ file 


charges against Brennan but that the Defendant Provisional 


General President would do so if the Monitors would withdraw 


their recommendation concerning special outside counsel. 

61. The Court finds that the Defendant /Inter~ 
national Union through the provisional officers, General 
President Hoffa, Vice President Conlin and General Secretary- 
Treasurer English, have unreasonably and in bad faith refused 
to carry out the provisions of Order of Recommendation 
No. 16 by refusing to order the suspension of Vice President 
Brennan, pending the filing of charges and sepdaavine of a 
hearing on expulsion from membership in the International, 
as provided in tne Order of Recommendation; py refusing to 
order the local union trustees, who are members of a local 
Teamsters union, of the Michigan State Conference of Welfare 
Funds to permit and conduct an audit of the books and records 
of the Welfare Funds of the Michigan State Conference; by 
refusing to notify the Executive Board of Local Union 332 of 
the facts and actions taken by the International) and recommend 
that consideration be given to institution of removal of Mr. 
Brennan from office as president of the local union. 

62, The Court finds that Provisional General 
President Hoffa, being a business associate of Vice President 
Brennan and having so testified before the Senate Select 
Committee that he was an associate of Mr. Brennan in managing 
this boxer and admitting under oath that he would pay back 
one-half of the money taken from the Welfare Fund to pay the — 
salary of the boxer, Embrel Davidson, should and must dis- 
qualify himself from any participation "airect or indirect" 
in the filing and investigation of the charges against Vice 
President Brennan and in the conduct of the hearings concern- 
ing them, as is set forth in the Order of Recommendation of 
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the Board of Monitors. The Court further finds that the 
Supplemental Order to Order of Recommendation No. 16, order- 
ing General Secretary-Treasurer English or First Vice Presi- 
dent Conlin to employ outside counsel, either to advise or 
assist in preparing the charges against Vice President 
Brennan, was reasonable and prudent in view of the fact that 
General President Hoffa was a business associate in this 
venture with Vice President Brennan and possibly may be sub- 
ject to charge in this case. 

63. The Court finds that the Board of Monitors, 
under the Consent Decree, are authorized and empowered to 
issue such Orders of Recommendation in order that they may 
carry out the provisions and the spirit of the Consent Decree 
to rid the International of corruption and wrongdoing on the 
part of local union and International officers who breach 
their oath of obligation to the membership and to the local 
and International Union. 

64, The provisions of Order of Recommendation No. 16 
and the Supplemental Order thereto were reasonable and 
relevant to the basic purposes of the Consent Order and the 
Defendants, after first delaying, have refused in good faith, 


to comply therewith. 


ORDER OF RECOMMENDATION NO. 2 
65. On August 15, 1958, the Board of Monitors 
issued Order of Recommendation No. 17 which provided as 
follows: 


Solomon J. Freedman, a food purveyor of 
Philadelphia, testified before the Senate 
Select Committee on April 22, 1958 that 
Samuel Feldman, Business Agent of Local 
Union 929, requested Freedman to inform Horn & 
Hardart that for the sum of $50,000 Feldman 
would settle a labor dispute between Horn & 
Hardart and various local unions, including 
Teamster Local 107. Mr. Hanlon, Assistant 
to the President of Horn & Hardart testified 
that he was contacted by Mr. Freedman but | 
that he refused to have anything to do with 
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the proposal. Invoking the Fifth Amendment, 
Mr. Feldman refused to answer any questions 
concerning this matter. 
The records of the Senate Select Committee 
reveal that Mr. Feldman has had six |convic- 
tions for crimes, including conspiracy, carry~ 
ing burglary tools, attempted grand |larceny, 
burglary, shop lifting and robbery. | At the 
present time he is under indictment ifor trans- 
porting stolen bonds in interstate ¢commerce. 


The Board of Monitors, therefore, recom- 
mends to General President James R. Hoffa that 
the following actions be taken: 


1. By August 25, 1958 charges should be 
filed by the General President against Samuel 
Feldman for expulsion from membership under 
the provisions of Article XVIII, Section 10 
and Section 13(c) of the International Consti- 
tution. 


2. <A hearing on the aa should be 
conducted by September 10, 1950. | 

3. By August 25, 1958 General President 
Hoffa should suspend Samuel Feldman from his 
position in Local Union 929, and file a copy 
of the Order of Suspension with the|Board of 
Monitors. 


4, General President Hoffa should cause 
an investigation of the allegations|made at 
the hearing of the Senate Select Committee on 
August 8, 1958 regarding Mr. Feldman's activi- 
ties in the organization of an independent 
union of the employees of the Dewey! Restaurant 
Chain in Philadelphia, It is requested that 
the General President submit to the| Board of 
Monitors a report on this investigation. 


Member Wells dissents from the| issuance of 
this Order of Recommendation for the reasons 
expressed in his memorandum attached to Order 
of Recommendation No. 16. 


66. Although the Monitors recommended that a hear- 
| 


ing be conducted on the charges against Feldman by September 
10, 1958, the hearing was not held until October 28, 1958. 

67. Defendants did not comply with the provisions 
of paragraph 4 of Order of Recommendation No. 17,, namely, 
that the Provisional General President conduct an investiga- 
tion on the allegation regarding Feldman's activity in the 
organization of an independent union for the employees of 
the Dewey Restaurant Chain in Philadelphia, and more 


es 


particularly that there was a passage of money in the sum 

of $750 by the owner of the restaurant chain to Feldman. 

The Board of Monitors further requested a report on this 

matter to be submitted to the Monitors. The Defendant 

Provisional General President failed and refused to carry 

out this request or Order of Recommendation of the Monitors. 
68. The provisions of Order of Recommendation 

No. 17 were reasonable and relevant to the basic purposes of 

the Consent Order and the Defendants did not in good faith 

comply fully therewith. 


JOINT COUNCIL 13 ELECTION APPEAL 
69. The Court finds that the General Executive 


Board ruled upon the appeal of the election of officers of 
Joint Council 13 of St. Louis, Missouri, without the panel 
report being first! considered and studied and recommendations 
made to the General Executive Board by the Board of Monitors 
as provided by the terms of Section I of the Consent Decree. 
70. The Court finds that the Board of Monitors 
requested President Hoffa, at a meeting of the General Execu- 
tive Board, to turn over all pending appeals to the Board 
of Monitors so that they could be studied and recommenda- 
tions made by the Board of Monitors to the General Executive 
Board. The Board of Monitors were informed, with respect 
to the appeal concerning the validity of the election of 
officers of Joint Council 13, that no panel report had been 
filed. 
7l. After the Board of Monitors left the General 
Executive Board, the General Executive Board considered the 
appeal relative to the election of the officers of Joint 
Council 13 and denied the appeal and found the election 
was valid, 


72. Upon learning of this matter the next morn- 


ing, the Board of Monitors advised General President Hoffa 


seas 


that the entire file should be given to the Board o 
that the action of the General Executive Board was 
and that no publication of the decision of the General 


Executive Board should be made until the Board of 


| 
had studied the file and made recommendations (See 


July 3, 1958--Board of Monitors! Exhibit No. 4), 
the position of the Board of Monitors, the August 


the Teamster Journal contained a story on page 7 o 


f Monitors, 


invalid, 


Monitors 
Memorandum-~- 
Contrary to 
issue of 


ff that issue 


to the effect that the General Executive Board had upheld the 


report of the special three-man panel which invest, 
disputed election in Joint Council 13. The story,| 
set forth the officers who were elected including 
Gibbons, President, and stated that the "election 
in all respects." 

73. 
the Chairman of the Board of Monitors addressed a 


The Court finds under date of Augus 


General President Hoffa requesting General Preside 


print a retraction in the following issue of the q 


igated a 
further, 
Harold 


was valid 


t 6, 1958, 
letter to 
mt Hoffa to 


eamster 


regarding the publication of the action of the General 


Executive Board inasmuch as the Board of Monitors 


had not 


ruled upon the validity of the election or made any recommen-~ 


dations to the General Executive Board. That thig 


breach of good faith on the part of the Internatio 


was @ 


nal in 


publishing the action of the General Executive Board when 


they had been advised that their action was improper and in 


violation of the Decree. (See Board of Monitors! 


No. 22, R.P. 135). 
74. 


The Teamsters monthly magazine for 
of September contained the following article: 
"The Board of Monitors has demanded 


Exhibit 


the month 


that the 


Teamster print a retraction of its story in 


last month's issue on the election o 
Harold J. Gibbons as President of Join 
The Teamster reported that the 


Council 13. 


General Executive Board had upheld the 


results of the election in rejectl 
appeal for the losing candidates. 


“Th 


an 
e 
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Monitors protested that they had not been 
notified in advance that this action 
would be taken and immediately announced 
that they were undertaking an investiga- 
of the election to determine if the appeal 
was based on valid grounds. The Monitors 
protested the inclusion of the news report 
in our last issue." 

75. Although the Monitor Chairman immediately had 
requested a retraction by the Provisional General President 
be published in the September, 1958, issue of the Teamster 
Journal and although the Defendants! General Counsel recom- 
mended that such a retraction be printed, what was printed as 
above set out was not a retraction but an evasive worded 


notice. 


ORDER OF RECOMMENDATION NO. 18 
76, On August 18, 1958, the Board of Monitors 
issued Order of Recommendation No. 18 which, in substance, 
provides as follows: 

The Board of Monitors recommends to 
General President James R. Hoffa that all 
Orders of Recommendation, beginning with 
Order of Recommendation No. 15, be published 
in The International Teamster, beginning with 
the September 1956 issue, and that a 500-to- 
1000 word report of the activities of the 
Board of Monitors, to be prepared by the 
Monitors, be published in each issue. 

It is requested that the Board of Moni- 
tors be notified by August 22, 1958 concern- 
ing the adoption of this Order of Recommenda- 
tion. 

77. On August 21, the Defendant, Provisional 
General President, informed the Board of Monitors that 
the Union would comply to any reasonable degree and print 
the publication of the Orders of Recommendation in the 
September issue. The Court finds that the Board of Moni- 
tors issued Order of Recommendation No. 18 after the publi- 
cation of the erroneous facts concerning the appointment of 


a panel to hear the trusteeship proceedings of Local 107 


and after the publication of the erroneous statements with 


gs ae 


respect to Joint Council 13 in St. Louis without ee appeal 


having been first studied and heard and peocumendetions made 


by the Board of Monitors. The Court finds that the connecting 
| 


link between the membership and the International jis the 
monthly magazine and the Board of Monitors desired the member =- 
ship to fully understand the Orders of Recommendation that 
were made by the Board of Monitors in accordance with the 
Consent Decree. 
78. That the Defendant Provisional General Presi- 
dent has had sufficient time to arrange for the publication 
of the Orders of Recommendation in the September issue and 
subsequent issues, to wit, October and November, and in bad 
faith has failed to carry out the request of the Wanttors. 
79. The Technical objections advanced by the 
Defendants for not publishing the Orders of Recommendation 
of the Board of Monitors in the September and subsequent 
4ssues are evasive and not a justifiable aa i The 
Court finds there was ample time and notice given to the 
Defendant Provisional General President to print the Orders 
of Recommendation of the Monitors Orders 15 to 22 in the 
September issue. 
80. Further, although the Defendant Provisional 
General President expressed his readiness to have the Inter- 
national Union representative discuss the printing of the 
Board of Monitors' Orders in the October issue and, after 
such discussion, the Monitors! representative made it clear 
that the Orders of Recommendation should be published ver- 
batim in the October issue, the Defendant International and 
4ts officers have not published the Orders of the Board of 
Monitors in either the October or November issues. 
81. The provisions of Order of Recommendation No. 
18 were reasonable and relevant to the basic purposes of 


the Consent Order to acquaint the membership of 
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International with the Orders of Recommendation of the Board 
of Monitors in establishing democratic processes and carry- 
ing out the spirit and purpose of the Consent Decree. The 
Court finds that the printing of Orders of the Board of Moni- 
tors would inform the membership that acts of wrongdoing by 
local and international officers would be processed and 
offenders brought up on charges and the International and 
local unions would have the opportunity to rid themselves of 
corrupt influences. 

82. The Court finds that instead of printing the 
Orders of the Board of Monitors in the October and November, 
1958, issues of the "International Teamster", the Defendants 
launched a bitter campaign of vilifications, slander against 


Board of Monitors' Members O'Donoghue and Schmidt. 


ORDER OF RECOMMENDATION NO. 19 
83. On August 19, 1958, the Board of Monitors 


4ssued Order of Recommendation No. 19 which, in substance, 
provided as follows: 


‘The Board of Monitors recommends that 
General President James R. Hoffa by 5:00 p.m, 
August 22, 1958, assume original jurisdiction 
over the charges against Glenn W. Smith, 
President, and H.L. Boling, Secretary~Treasurer, 
Local Union No. 515, in accordance with the 
provisions of Article XVIII, Section 10, for 
the reasons set forth in Order of Recommenda- 
tion No. 19. 


| It is also recommended that by 5:00 p.m., 
Friday, August 22, 1958, the General President 
notify Local Union No. 515 that original juris- 
diction over the charges against Mr. Smith and 
Mr. Boling has been assumed and that, in accord- 
ance with the provisions of Section 10(a), the 
jurisdiction of Local 515 with respect to the 
charges has ceased. 


84. The Court finds that the provisions of Order 


of Recommendation No. 19 were reasonable and relevant to the 


basic purposes of'the Consent Order. That certain provi- 
sions of this Order dealing with the filing of charges 


against Glenn W. Smith and H. W. Bolling, Secretary-Treasurer 
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of Local 515, were carried out by the Provisional General 
President, 

85. The Court finds that Provisional General 
President Hoffa did not in good faith comply with the recom- 
mendations of the Board of Monitors that (a) he comduct a 
thorough investigation into the acquisition of the sum of 
$13,500 by Local 515 from the Southern Conference of Team- 
sters during June, 1951 to determine whether charges should 
pe filed against any officers of the Southern Conference and 
that (b) he instruct Price Waterhouse to audit the books and 
records of Local 515 covering the period of time when the 
checks were allegedly issued to bribe a Judge of the State 
Courts of Tennessee in order to "fix" a criminal ¢ase 


involving officers and members of the local. 


ORDER OF RECOMMENDATION NO. 20 
86. On August 19, 1958 the Board of Monitors issued 
Order of Recommendation No. 20, which provides for the 
promulgation of certain rules of election and nomination of 
officers in the local unions, This order provided as follows: 


| 

The Board of Monitors recommends that 
(1) General President James R, Hoffa, by 
August 27, 1958, promulgate for adoption by 
all Local Union Executive Boards the attached 
WRules for the Conduct of Local Union Nomina- 
tion Meetings and Election of Officers," and 
(2) by September 15, 1958 the Executive Boards 
of all Local Unions, including those under 
trusteeship, adopt these Rules, in jaccordance 
with the provisions of Article XXI, Section 5 
of The International Constitution. | 


It is the intention of the Board of Moni- 
tors that these rules will remain temporarily 
in effect, until such time as the Monitors 
recommend the adoption of model provisions for 
inclusion in local union by-laws. | 


The Board of Monitors also recommends that 
by August 27, 1958 General President Hoffa 
appoint a committee to confer with) the Monitors 
and their staff concerning these r les and 
model provisions for inclusion in local union 
by-laws. 
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The Board of Monitors also recommends 
that by August 27, 1958 General President 
Hoffa appoint a committee to confer with 
the Monitors and their staff concerning these 
rules and model provisions for inclusion in 
local union by-laws. 

It is requested that the General President 
notify the Board of Monitors by August 29, 1958 
concerning the promulgation of the rules and 
the appointment of the committee and that the 
General President forward to the Board by 
September 20, 1958 copies of letters from all 
Local Executive Boards concerning adoption of 
the rules. 

87. Under Order of Recommendation No. 20 the Board 
of Monitors requested the Defendant Provisional General Presi- 
dent to promulgate these temporary rules to govern the conduct 
of nomination meetings and the election of officers in local 
unions, including both trusteed locals and autonomous local 
unions, and to appoint a committee to meet with the Board of 
Monitors by August 27, 1958 to discuss these temporary rules 
for election. 

88. The Monitors desired, and so informed the 
Defendant provisional officers, that the proposed temporary 
rules of elections were to be promulgated by August 27, 1958, 
and made effective on September 15, 1958, so that they could 
govern the elections to be held in the fall of 1958, that is 
in November and December of 1958, and thus insure demo- 
eratically-conducted nomination meetings and elections and to 
give experience to 'the Honest Ballot Association. 

89. The record discloses, and the Court so finds, 
that it is vitally necessary that the list of those eligible 


for nomination should be posted so that the membership would 


be fully acquainted of those members of the local union who 


could be nominated. The record discloses that, in certain 
local unions with a membership of 3,000, only 71. members 
were eligible for nomination. In another local union of 


5,000 members, only 31 were eligible for nomination. 


Soko 


90. The Court finds that the Defendant | Provi- 
sional General President did not appoint a committee to meet 
and discuss these Temporary Rules for Elections and Nomina- 
tions by August 27, 1958. That the Board of Monitors did not 
hear anything from the Defendant International Union until 
September 12, on which date the Monitors received)a letter 
from the Provisional General President dated seueeubed 10, 
1958 (Monitors' Exhibit No. 60, R. 205), in which) he stated 
that “some rules violated the International Constitution and 
others were unworkable". General President Hoffa stated that 
no action would be taken on the Monitors! request until the 
rules were discussed with the Provisional General Bxecutive 
Board. 

gl. The Court finds that the Monitors |were 
requested to meet with the General Executive Board on Septem- 
ber 16, 1958, for the sole announced purpose of discussing 
a convention call, Without any advance notice, the Defendant 
Provisional General President launched into a long and 
contemptuous harangue, during which he obfuscated the issue 
by confusing the temporary é@lection rules with certain other 
proposals that dealt with local union by-laws and insultingly 
demanded that the Monitors justify the constitutionality of 
the proposed temporary election rules. 

g2. The Court finds that the provisions of Order 
of Recommendation No. 20 dealing with the establishment of 
temporary rules for the nonination and election of officers - 


in trusteed local unions and also for autonomous local 


| 
unions, was reasonable and practical and relevant to the 


basic purposes of the Consent Order. That the Defendants did 
not, in good faith, comply with Order of Recommendation No. 
20; that no committee was appointed by August 27, 1958, to 
meet and discuss these rules and regulations for the nomina- 
tion and election of officers in trusteed local|unions and 


also in autonomous local unions. 
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93. The bad faith refusal of the Defendants to 
comply with Order of Recommendation No. 20 has resulted in 
the conduct of the 1958 local union elections without the 
democratic safeguards proposed by the Monitors and as covered 
by the spirit and purpose of the Consent Decree, and has 


delayed the release of trusteed local unions to autonomy. 


ORDER OF RECOMMENDATION NO. 21 
94, On September 15, 1958, the Board of Monitors 
4ssued Order of Recommendation No. 21, a copy of which was 
received in evidence in the record as Monitors’ Exhibit No. 
20. This Order of Recommendation deals with the purported 
or alleged merger of Local 183 of Fairbanks, Alaska, with 


Local 959 of Anchorage, Alaska. The Board of Monitors 


recommended that the merger was illegal and should be declared 


null and void. The Order, in substance, provides as follows: 


‘The Board of Monitors has made a thorough 
study of information submitted regarding the 
alleged merger of Local Union No. 183, Fair- 
banks, Alaska, with Local Union No. 959, 
Anchorage, Alaska. Particular attention has 
been, paid to the circumstances of the special 
meeting on December 12, 1957, at which the 
merger was purportedly approved by. the member- 
ship of Local 183. On the basis of all the 
available information, including the official 
minutes of the meeting of December 12, 1957, 
and the report submitted by International Vice- 
President George E. Mock, the Board of Moni- 
tors reached the following conclusions. 


‘1. No proper notice specifying the pur- 
pose of the special meeting of December 12, 
1957, was given to the membership. The law is 
well established that a vote taken on such an 
important issue as dissolution or merger is 
void, where the members have not been suffi- 
ciently apprised beforehand that anything so 
far outside the ordinary business of the union 
is to be presented at the meeting. 


' 2, Phe vital question of merger was 
unfairly presented to the membership by Trustee 
Raymond Carr; thus 4 truly democratic expres- 
sion of opinion was prevented. The minutes 
reflect that approval of the merger was treated 
as part of, or as a prerequisite to, the 
request for the granting of autonomy, and that 
the two issues were presented for a single vote. 
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Although the above two ground are deemed 
sufficient to require setting aside the sup- 
posed merger, attention is also invited to the 
fact that the minutes reflect that more than 
seven members of Local 183 opposed the merger. 
Under Article XIX of the International Consti- 
tution, no local union can dissolve while there 
are seven dissenting members. The law generally 
regards the merger of one union-with another as 
amounting essentially to a dissolution of the 
former. It is noted further that the| Inter- 
national Constitution contains no express provi- 
sion for merger as distinguished from dissolu- 
tion. 


Accordingly, the Board of Monitdrs recom- 
mends that General President James R, Hoffa 
take the following action: 


1. By September 12, 1958, inform Local 
Unions 183 and 959; Vice-President George C. 
Mock, former Trustee Raymond Carr, and Chairman 
Einar 0. Mohn of the Western Conference, that 
the purported approval of the merger of Local 
183 with Local 959, which was given at the 
special meeting of December 12, 1957, has been 
declared null and void by the General President; 
that the supposed merger has been dissolved; 
and that Locals 183 and 959 have been restored 
to the status of separate Jocal unions, with 
restoration of their respective funds, records, 
and property. 


2. By September 12, 1958, revoke the 
removal of the trusteeship over Local 183, and 
order the reinstatement of a temporary trustee- 
ship pending local elections. In view of the 
arbitrary acts of Raymond Carr, & new trustee 
shoulda be named for Local 183 by September 10, 
1958. Neither Mr. Carr nor Mr. Robert J. Dixon 
should be appointed as trustee. | 
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Waterhouse & Company to make a cert 
of the books and records of Local 1 
January 1, 1957, to date. 


3. By September 12, 1958, crete Price 


4, By January 1, 1959, but no] earlier 
than December 1, 1958, direct that Eecne 183 be 
restored to self-government, with the nomina- 
tion, election, and installation of) officers 
being followed by the removal of the trustee- 
ship. 


5. Within two days after each of the 
above compliance dates, notify the [Board of 
Monitors whether there has been compliance with 
each recommendation. 


6. By October 10, 1958, furnish the Board 
of Monitors, with a legal memorandum setting 
forth the authority under the International 
Constitution for ordering or upholding mergers 
as distinguished from eager and setting 


forth the criteria by which the merger of two ‘ 
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locals is distinguished from the dissolution of 
one local coupled with the transfer of its 
members to another. 

By this Order of Recommendation the Board 
of Monitors expresses no opinion on the desir- 
ability of an eventual merger of Locals 183 
and 959, provided authority for such a merger 
exists and proper democratic procedures are 
followed. 

95. The Court finds that Local 183 of Fairbanks 
has been in trusteeship for the past eight years; that Local 
959 of Anchorage, likewise, has been in trusteeship for a 
number of years. 

96. That, during these eight years, Local 183 has 
held membership meetings monthly, engaged in collective bar- 
gaining, has its own offices and meeting hails and that, at 
the time of the special meeting on December 12, 1957, had 


approximately $20,000 in cash 4n bank in Fairbanks, Alaska. 


97. The Court finds that one, Verschauren, was 


the Trustee of Local 183 and resided in Seattle, Washington. 
That Verschauren appointed Carr Secretary-Treasurer, of Local 
183, Fairbanks, and Local 959 of Anchorage. 

98. The Court finds that, without authorization 
from the members of Local 183 of Fairbanks, Secretary- 
Treasurer Carr contacted Vice President Brewster, the Inter- 
national Vice-President, and proposed a merger of Local 183 
of Fairbanks, Alaska, with Local 959 of Anchorage, Alaska. 
Carr held this meeting with Vice President Brewster in 
November, 1957, in Seattle. 

99. The Court further finds that, throughout the 
year 1957, the membership of Local 183 at its various monthly 
meetings never voted upon the question of merger. That 
Secretary-Treasurer Carr only attended about three monthly 
membership meetings of Local 183 in 1957 and that, without 
authority or authorization from the membership of Local 183 


after the discussion with Vice President Brewster of the 
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proposed merger of Locals 183 and 959, Secretary-Treasurer 
Garr directed a letter dated December 6, 1957, to General 
President Beck of the International (see Defendant '!s Exhibit 
No. 72, R. 646) requesting authority to merge the two local 
unions, namely Locals 183 and 959. 
100. The Court finds that Carr instructed Business 
Agent Dixon, whom Carr appointed, about December 9) to place 
in the Daily News Miner, a newspaper of general circulation 
in Pairbanks, Alaska, a notice for the calling of a special 
meeting of the membership of Local 183 on December) 12, 1957. 
The Court finds that it was the custom and practice that, 
when any important meeting was necessary, the officers of 
Local 183 printed a notice of a special called meeting in 
the Daily News Miner, 
101. The Court finds that the following notice 
was printed in the Daily News Miner for three days, in words 
as follows: 
"Notice - Special Meeting - Local 183, 
Thursday, December 12, 1958, 8:30 PM, 
Carpenters Hall, 315 Fifth Avenue. (Very 
important. All members attend." 
102. The Court further finds that Carr instructed 
Dixon to also post notices on the bulletin boards jin the 
various places where the members worked. 
103. The Court further finds there wasjno adequate 
notice given to the membership of Local 183 that there would 
be a vote taken at the meeting of December 12, 1957, relative 
to the merger of Local 183 of Fairbanks with Local 959 of 
Anchorage. Further, such notices, if any, that may have been 
posted on bulletin boards where the individual members of 


Local 183 worked announcing the special meeting, did not 


inform the members of Local 183 that there would be a vote 


taken at the meeting of December 12, 1957, on the question 


of merging with Local 959 of Anchorage. 
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104. No individual notices of any kind were 
mailed to the members of Local 183 advising them of the 
special meeting or setting forth the purpose of that special 
meeting, namely to vote on the merging of Local 183 with 
Local 959 of Anchorage. The Court further finds that members 
of Local 183 working outside the City of Fairbanks, Alaska, 
at various distant points were not notified or given any 
notice of the call of the special meeting and were not 


given an opportunity to be present and to vote on the pro- 


posed merger of Local 183 with Local 959 of Anchorage. 


105. The Court finds that the minutes of the 
meeting of December le, 1957, of Local 183, Fairbanks 
(Defendants! Exhibit No. 69), reveals that the question of 
merger was not presented to the membership to vote upon as a 
single clear-cut issue but that the question of merger was 
unfairly presented to the membership. The minutes disclose 
that approval of the merger was treated as a part of or as a 
prerequisite to the granting of autonomy and the two issues 
were presented for a single vote. The minutes contain the 
following entry on this fact: 

"Bro, Bob Talbot made the motion which was 
seconded by Bro. Poorman, as follows: I 
move that Local #183 Fairbanks, and Local 
#959 Anchorage be consolidated into one 
Local to be Known as Local #959 for the 
best interest of all members concerned and 
that we be given immediate autonomy. 

"a yote was called for, 114 in favor and 12 
against (5 not voting as the 5 new members 
aid hot understand what it was about)." 

106. The Court further finds that Fairbanks is 
approximately four hundred miles north of Anchorage, Alaska. 

107. The Court finds that the provisions of 
Order of Recommendation No. 21 were reasonable and relevant 
to the Consent Order and that the Defendants refused, in 
good faith, to comply with same and that the Provisional 


General President of the International has not complied with 
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this Order of Recommendation. The Court further finds that 
the International Constitution does not confer upon the 
International General President or any other officer any 
power to order the merger or consolidation of local unions. 


The Court further finds that Local 183 of Fairbanks was a 


| 
trusteed local anc was in trusteeship on December (12, 1957. 


108, The Court further finds that, under the pro- 
visions of Order of Recommendation No. 13 (R. 94) [the Inter- 
national provisional officers agreed with the Boarid of 
Monitors that, if the alleged merger of Local 183 land 959 
was ruled illegal, the commingling of the funds, namely the 
$20,000 assets of Local 183 which had been taken over by 
Local 959, would be returned to Local 183 less the cost of 
the expenses of administering the affairs of Local 183 during 


the time of the alleged merger. 


ORDER OF RECOMMENDATION NO. 23 
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109. On October 18, 1958, the Board of| Monitors 
issued Order of Recommendation No. 23, a copy of which was 
received in evidence as Monitors’ Exhibit No. 24. In sub- 
stance, this Order of Recommendation provided as follows: 


Joseph Larry Carelly, William |James Gow, 
and Joseph Sammartino have protested the ruling 
of the Executive Board of Local Union No. 377 
that they are not eligible to run for office 
because their dues have not been paid on or 
before the first business day of each calendar 
month. Mr. William Presser, President of Joint 
Council No. 71, in his report to the General 
President has also noted that Mr. Garelly is 
not in compliance with the requirement of 
Article X, Section 3(c) of the 1957 Inter- 
national Constitution with respect! to the pay~ 
ment of one month's dues in advance by members 
who are working under 2 checkoff agreement. 

Nor have Mr. Gaw or Mr. Sammartino complied 
with this requirement. 


The Monitors have given careful considera- 
tion to Mr. Presser's report and to statements 
of the above-named nominees and the President 
and Secretary-Treasurer of the Local. 


Reasonable notice of the 1957 International 
Constitution's requirement of the payment of , 
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one month's dues in advance was not given to 
the members of Local 377: the members were 

not individually notified nor were the provi- 
sions of Article X, Section 5(c) read at the 
Local's meetings or posted on bulletin boards. 
The brief notice, captioned "Members Take 
Notice,” which appeared in the March issue of 
The International Teamster, could not reasonably 
be considered proper notice to the 1,500, 000 
members of the Union. (In any event, Mr. 
Carelly is not on the mailing list of the maga- 
zine, and it does not appear that the two other 
nominees read the notice.) It is, therefore, 
concluded that the provisions of Article X, 
Section 5(c) of the 1957 International Consti- 
tution have not been properly promulgated in 
Local 377 and that the appropriate provisions 
of the'1952 Constitution should govern the 
eligibility of the above-named nominees. 


The Monitors are in complete agreement 
with the interpretation of Article II, Section 
4, and Article X, Section 5(c), of the 1952 
Constitution, set forth by the General Counsel 
of the International in his April 30, 1958 let- 
ter to former Chairman Cayton to the effect 
that if a member has been on checkoff, he "is 
considered eligible if his dues were properly 
checked off . . . even though received late 
py the Local Union." It would be particularly 
unconscionable to adopt any other interpreta- 
tion in the instant case since the monthly 
statements which the Local Union submits to 
employers at the end of each month contain the 
notation that "dues must be paid by the 10th 
of the month." 


Moreover, even if there had been proper 
promulgation of the new Constitutional provi- 
sions, the acceptance of the members! dues 
from their employers by the Local without 
demanding the payment of one month's dues in 
advance, constituted a waiver of the require- 
ment of such payment. 


Accordingly, the Board of Monitors recom- 
mends that General President James R, Hoffa 
direct the Executive Board of Local Union No. 
377 to declare Joseph Larry Carelly, William 
James Gaw and Joseph Sammartino eligible to 
run for office. 


The above-named nominees have also con- 
tested the eligibility of Joseph Blumetti to 
run for office, on the ground that Mr. Blumetti 
has never worked at the craft. The Board of 
Monitors recommends that Mr. Blumetti be ruled 
eligible inasmuch as it appears that he was a 
Vice President of Local Union No. 410 at the 
time of the 1952 convention and hence in 
accordance with the provisions of Article II, 
Section 4, of the International Constitution 
the requirement of having worked at the craft 
for two years is not applicable to Mr. 
Blumetti. 
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110. The Court finds that Joseph Carelly and 


William Gore and Joseph Sammartino appealed to the | Board of 
Monitors protesting a decision of the Executive Board of Local 
Union 377 of Youngstown, Ohio, ruling in September, 1957, 

that the three members, Carelly, Gore and Sammartino, were 
ineligible to run for office in the local union because they 
were not in good standing as provided by Article x, Section 
5(c), of the 1952 Constitution and Article X, Section 5(c), 

as amended, the 1957 Constitution. 

111. The Court finds that Carelly, Gore and Sammar- 
tino for two years prior to the nominations of Local 377 held 
in September 1957, were employed by employers ieee collective 
bargaining agreements with Local 377 and that, by the terms 
and provisions of this collective bargaining agreement, their 
dues were checked-off by their employer and paid directly to 
Local 377. The Court finds that under the check-off arrange- 
ment, the employers were requested to forward dues on or 
before the 10th day of each month. 

112. The Court finds that Carelly, Gore and Sammar- 
tino were nominated for offices at a nomination meeting of 
Local 377. That, after the nominations were closed, the 
Local Executive Board ruled that Carelly, Gore and Sammartino 
were ineligible and could not be nominated or run for office 
because their employers failed to pay their dues on or before 
the first day of each month and that Carelly, Gore and 
Sammartino had not paid one month's dues in advance as pro- 
vided by the amendment made to Article X, Section 5(c), at 
the 1957 Convention. 

113. Article X, Section 5(c), of the 1952 Consti- 
tution, Defendants! Exhibit No. 56, provides as follows: 

"11 members paying dues to local unions must 
pay them on or before the first day of the 
current month in advance. Any member failing 


to pay his dues at such time shall!not be in 
good standing." 
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Article II, Section 4, of the 1952 Constitution provided as 

follows: 
"Rligibility to Office: To be eligible for 
election to any office of a local union or 
the International Union, the member must be 
in continuous good standing for a period of 
two years prior to nomination to said office 
and must work at the craft as a member for a 
total period of two years." 

114. The Court finds that Article X, Section 5(c), 
was amended at the 1957 Miami Convention and provides as 
follows: 

"(e) All members paying dues to local unions 
must pay them on or before the first business 
day of the current month, in advance. Where 
membership dues are being checked-off by the 
employer pursuant to properly executed check- 
off authorization, it shall be the obligation 
of the’ members to make one (1) payment of one 
month's dues in advance to insure his good 
standing for each consecutive month for which 
monthly check-off is made, Any member fail- 
ing to pay his dues at such time shall not be 
in good standing." 

115. The Court finds that the Board of Monitors 
ruled that Carelly, Gore and Sammartino were eligible to run 
for office and were in good standing within the meaning of 
the 1952 Constitution. The Board of Monitors found that the 
1957 amendment to Section 5(c) of Article X providing for 
the payment of one extra month's dues in advance in order to 
keep a member in good standing, when the employer did not 
pay his dues on time was not properly promulgated to the 
membership of Local 377 and that no reasonable notice of the 
effective date or the promulgation of the amendment to the 
1957 Constitution of Article X, Section 5(c), had been given 
to Carelly, Gore or Sammartino or the other members of Local 
377. That Carelly, Gore and Sammartino had not been given 
notice of the 1957 amendment to Article X, Section 5(c). 


116. The Board of Monitors further found that the 


1957 amendment to Article X, Section 5(c) was never read at 


local union meetings of Local 377 nor was the amendment 
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posted on various bulletin boards. That the membership of 
Local 377 did not have an opportunity to comply with Article 
X, Section 5(c) of the 1957 Constitution and did not know 
that they had to pay one month's dues in advance deen they 
were working on check-off in order to keep in good standing 
if their employer failed to pay their dues on or before the 
first business day of the month. 

117. The Board of Monitors ruled that, | because of 
the lack of notice of promulgation of the 1957 amendment, 
Article X, Section 5(c) of the 1952 Constitution tontrolled 
and applied. The General Counsel of the Defendant Inter- 
national construed Section 5(c), Article X, of the 1952 
Constitution that an employer was the union's aaene under a 
check-off agreement and that, if the employer failed to pay 
the members! dues on or before the first day of the month, 
the member nevertheless remained in good standing and would 
pe eligible to run for office. The Board of Monitors agreed 
with the interpretation given to the 1952 Constitution by 
General Counsel Williams as it applied to trusteed locals 
and applies this interpretation to autonomous locals. 

118. The Court finds that Order of Regommendation 
No. 23 was reasonable and relevant to the Consent Order and 
that the Defendant Provisional General President and the 
Defendant International Union refused in good faith to comply 
with the same and that Carelly, Gore and Sammartino were 
eligible to be nominated and run for office in Local Union 
No. 377 of Youngstown, Ohio. 

119. The Court further f hds that there has 
developed a pattern of resort to various courts iin order to 
delay and frustrate the actions of the Monitors jand to defeat 
the objects and purposes of the Consent Decree. | The Court 


finds that, when Order of Recommendation No. 17 |was issued on 


August 19, 1958, recommending the filing of charges against 
| 
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Smith and Bolling, the President and Secretary-Treasurer 
of Local 515 of Nashville, Tennessee, for the alleged purpose 
of bribing of a judge, the officers of that local; union 
immediately resorted to filing a suit in state courts of 
Tennessee on August 28, 1958. A temporary restraining order 
was obtained in the’ Chancery Court of the state courts of 
Tennessee by Smith and Bolling against the International 
Union based on the fact that the Monitors had recommended the 
filing of charges against Smith and Bolling. The complaint 
alleged that the Monitors had no authority or power under 
the Consent Decree to issue such an Order of Recommendation. 
See Defendants! Exhibit No. 48, decision of Trial Judge, and 
Monitors! Exhibit No. 62, copy of complaint. A temporary 
injunction was later dissolved and the Bill of Complaint 
dismissed by findings of the Trial Judge that the Monitors 
had the authority and power to issue the Order of Recommen- 
dations and, further, that the General President had the 
authority and power to order the suspension of Smith and 
Bolling because an emergency existed when the act of the 
attempted bribe was discovered. 

120. The Court finds that, on September 2, 1958, 
the Monitors recommended the implementation of a prior recom- 
mendation for trusteeship proceedings under Article VI, 


Section 5(a), of the International Constitution against Local 


107 of Philadelphia and enclosed to General President Hoffa a 


copy of the Price Waterhouse Report based on Order of Recom- 
mendation No. 4%. On September 10, 1958, a Rule to Show Cause 
was issued at the instance of Raymond Cohen, Joseph Grace and 
other officers of Local 107 against the International. On 
September 22, a temporary injunction was granted against the 
action recommended by the Board of Monitors. This action was 
instituted by these local union officers in violation of the 


International Constitution and was based in part on allegations 
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that the Board of Monitors had no authority or power to recom- 
mend any trusteeship proceedings nor aid they have any power 
or authority to recommend, under the Consent Decree, a clean- 
up or investigation into the financial wrong-doings of the 
various officers. 

121. When the Consent Order was considered and 
agreed upon, it was pelieved the necessary preparation to 
assure that a new convention would be onganized and conducted 
honestly without the interference or dictation or kontrol of 
the International officers and to further accord democratic 
processes to the dues-paying members in the election or 
delection of delegates, could be accomplished in one year 
from the date of the entry of the Consent Order. 

122. That the Defendant provisional officers and 
the Defendant International have breached their agreement 
with the Court and with the parties and have failed in this 
requirement to give cooperation and assistance to/|the Board 
of Monitors in carrying out the basic purposes of| the Decree 
and in carrying out in good faith the orders of the Board of 
Monitors, and have blocked and obstructed the Monitors to 
achieve the necessary preparation for a convention and clean- 
up in the International and the locals in order to protect 


the democratic right of the members and subordinate podies. 


123. The failure of the Defendants to cooperate 


with the Monitors and to accord good faith compliance with 
their Orders of Recommendation has occasioned th¢ loss of 
valuable time in the carrying out of the object and purposes 
of the Consent Order. 
124, The Court further finds that, without consent 
of the Board of Monitors or the Court and despite a recom- 
mendation made to the General Executive Board of the Inter- 


national by the Monitors advising the General Executive Board 


that the Board of Monitors did not believe that a convention 266 
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could be had until some time in September, 1959, and in open 
defiance of the recommendation of the Board of Monitors, the 
Defendants, through the action of the General President and 
the General Executive Board, on September 16, 1958, authorized 
the General President and the General Secretary-Treasurer to 
issue a call for a convention and to inform the membership 
and the public thereof that a convention would be called some 
time after January 31, 1959. Shortly after the action of the 
General Executive Board on September 16, 1958, in issuing a 
call for a convention and authorizing the General President 
and General Secretary-Treasurer to call the convention after 
January 31, 1959, the Board of Monitors petitioned the Court 
to interpret and construe the Decree or modify the Decree to 
the end that no convention be called until after the Board of 
Monitors first would advise the General Executive Board that 
a convention could be had and the consent of the Court later 
be obtained. 

125. The Court finds that, while this petition was 
pending before this Court as to the request of the Board of 
Monitors to modify the decree that no convention be called 
until approval of the Court be had, the Defendant Inter- 
national officers issued a.call to the membership and advised 
the public that a convention would be held in the Palmer 
House, Chicago, from March 6-18, 1958. 

126, There are changed circumstances, and the 


Court so finds, that necessitate a modification of the Decree 


with respect to the calling of a convention and the Court 


finds the Defendant provisional officers and the Defendant 
International Union have acted in bad faith, and have blocked 
and thwarted the efforts of the Board of Monitors and have not 
complied or carried out the reasonable Orders of Recommenda- 
tion of the Board of Monitors, namely, Orders of Recommenda- 


tion Nos. 4, 11, 12, 14, 16, 17, 18, 19, 20, 21. 267 
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127. The Court further, therefore, finds) it neces- 
sary to modify and amend the Consent Order by deleting there- 
from the privilege of granting the Defendant International 
to call a new convention after one year and inserting the 


following provision in Section 8: 


"phe time for the convention shall be subject 
to recommendation by the Board of Monitors to 


the General Executive Board of the Interna- 


tional, with the exact time of holding the 
convention being subject to the final approval 
of the Court." 


128. The Court finds the following changed circum- 
stances that necessitate a modification of the Decree with 
respect to the calling and holding of a convention: 

1. That the Defendants refused) to 
cooperate and assist the Monitors to carry out 
the basic purposes of the Consent Decree. 

2. That the Defendant provisional offi- 
cers refused in bad faith to comply with the 
reasonable and relevant recommendations of the 
Monitors. 

3. That the Defendant provisional offi- 
cers in bad faith frustrated and thwarted the 
efforts of the Monitors in carrying jout the 
pasic provisions and objective of the Consent 
Decree. 

4, hat the Defendant provisional officers 
have breached their agreement with the Court 
and with the parties to the Decree by failing 
to carry out the necessary provisions pursuant 
to the calling and holding of a convention by 
delaying and preventing the release of trusteed 
locals. 

5. By refusing to adopt the temporary 
rules of election for Local 245 in Springfield, 


Missouri, under the provisions of Order of 
| 


Recommendation No. 4. 
6. By refusing to promulgate and put into 
effect temporary rules for elections in trusteed 
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and autonomous locals as set forth in Order 
of Recommendation No. 20. 
‘7. By refusing to appoint a committee to 


discuss the temporary rules for election in 
trusteed and autonomous locals by August 27. 

‘8, By failing and refusing to acknowledge 
acceptance of the temporary rules for eclection 
until September 10, 

9. By refusing and failing to advise the 
Board of Monitors in the letter of September 

. LO of what provisions were unconstitutional or 
unworkable. 

10. By preventing, prohibiting and denying 
access to the books and records of Local 245 
to Price Waterhouse for auditing purposes, 

11, By denying and prohibiting access to 
the books and records of Locals 295 and 808, 
New York City, to permit Price Waterhouse to 
audit the books and records of those local 
unions. 

12. That the refusal of the Defendant 
provisional officers to order local unions to 
permit Price Waterhouse accountants to audit 
their books and records has prevented and 
frustrated the efforts of the Board of Monitors 
to establish proper auditing and proper pro- 
vision as set forth by Section 5 of the Consent 
Decree. 

13. That, in order for Price Waterhouse to 
establish full and complete auditing procedures 
for local unions and full and complete report- 
ing and auditing procedures flowing from local 
unions to the International, it was necessary 


for Price Waterhouse to audit the books and 


gz? 


records of these local unions and other local 


unions. | 


| 
14, The Court further finds that it was 


necessary for Price Waterhouse, in order to 
recommend the establishing of a manual of 
auditing procedures to be used unifdrmly by 
auditors in auditing local union boaks and 
other subordinate bodies, as proposed by Price 
Waterhouse in Defendant's Exhibit No. 1, 
beginning at page 79, captioned "Auditing of 
Local Unions" and more particularly jset forth 
on page 80 thereof, audit local unign books. 
Price Waterhouse recommended to the Board of 
Monitors to establish a Manual of Procedure 
for Auditors, establishing uniform standards to 
govern the arrangement and scope of |the auditing, 
for local unions, joint councils or conference's 
books and records (see Defendant No, I). That 
the Monitors have not been able to garry out 
Section 5 of the Consent Decree because the 
Defendant provisional officers have |blocked 
and prevented Price Waterhouse from)|auditing 
local union books. 
15. The Court further finds that it 1s 
necessary for Price Waterhouse to audit the 
books of local unions in order for|the Board 
of Monitors to establish reporting dna auditing 
procedures that would necessarily flow from the 
local union to the International or| from joint 
councils or conferences to the International. 
16. The Court further finds that this 
auditing procedure recommended by Price Water- 


house to the Monitors with respect to auditing 
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trusteed local unions' books and records is 
necessary in order to establish cut-off dates 
in the | trusteed local unions before that local 
is returned to autonomy. 

17. Further, under Section 4 and Section 
11 of the Consent Decree, the Board of Moni- 
tors were to write model union by-laws and 
also amendments to the International Constitu- 
tion, The Court finds that the Board of Moni- 
tors, from the testimony adduced at the trial, 
intended to integrate the auditing procedures 
and reporting procedures recommended by Price 
Waterhouse and place them in the model local 
union by-laws and also in proposed amendments 
to the! International Constitution. Thus, these 
changed circumstances completely defeat and 
thwart! the compliance by the Board of Monitors 
with the necessary conditions precedent to 
holding a convention and these changed circum- 
stances are brought about by the bad faith of 
the Defendant provisional officers in refusing 
to cooperate with and assist the Board of Moni- 
tors in carrying out the Consent Decree. 

18. Further changed circumstances are 
present in the refusal and delay by the Defend- 
ant provisional officers to order charges filed 
against Local 107 of Philadelphia and for plac- 
ing that local in trusteeship as provided in 
Order of Recommendation No. 4. 

19, The refusal and delay in ordering 
Raymond Cohen, Secretary-Treasurer of Local 107, 
to file notice of loss under fidelity bond and 
failure to process, whether or not Cohen filed 


such notice of loss. 


ae 
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20, Refusal and delay in ordering the 
filing of charges against Vice President 
Brennan. 

21, The refusal and delay in appointing 
special counsel to prepare the charges against 
Vice President Brennan and gather the evidence 
for presentation to the General Exeputive 
Board, as provided by Supplemental Order No. 16, 

22. The appointment of an Anti-Racketcering 
Commission to investigate corruption in local 
unions and in the International Union in 
August, 1958, as a deceptive tactic to defeat 
and frustrate the Board of Monitors. 

23. The publication by the Defendant 
provisional officers in the monthly magazine, 
"Dhe Teamster," printing false and |inaccurate 
statements concerning (a) the fact |that Raymond 
Cohen and the local executive board of Local 
107 requested the appointment of a panel to hear 
charges on trusteeship, and (b) the approval 
and handling of Joint Council 13's| clection 
appeal and the refusal to retract in good faith 
when requested by the Board of Monitors. 

oh, The calling of a convention and the 
publication of the order for a convention when 
the matter was pending before the Court on 
the Monitors' request for modification and 


decision. 


| 
25. The continuing operation lof the Anti-~ 


Racketcering Commission after the [Board of 
Monitors had questioned the authority of the 
Defendant provisional officers to |appoint such 
a commission under the terms of the Consent 


Decree. 
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26. The delay and refusal to investigate 
the Southern Conference of Teamsters loan of 
$13,500 to Smith and Bolling, officers of Local 
515 of Nashville, when such money was alleged 
to have been used for payment of a bribe to a 
judge. 

27. The refusal to direct and order Price 
Waterhouse to audit the books and records of 
Local 245. 

28. The refusal to assist and cooperate 
with the Monitors in cleaning up corruption 
and wrongdoing in local unions and the 
International. 

29. The Court finds that the Defendant 
provisional officers have refused to set down 
on the agenda of the meetings of the General 
Executive Board of September 3 and 16, 1958, 
the report of Price Waterhouse, as recommended 
py the Board of Monitors in Order of Recommen- . 
dation No. 14. 


129, The Court finds that no evidence was adduced 


in the record to support the contention of Defendants that 
Godfrey P. Schmidt should be disqualified and removed as a 
Monitor; that seven of the eight unsworn charges filed by 
Defendants against the said Godfrey P. Schmidt were withdrawn 
by Defendants during the trial herein and the remaining 
charge of “conflict of interest", although pressed by 
Defendants, was and is unproved on the record; that it was 
evident that, in view of Mr. Schmidt's written and sworn 
answer to and refutation of the said charges, the withdrawal 
by Defendants was made because Defendants had no evidence to: 
support them; and that all of the said charges are in all 


respects unproved on the record. 
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CONCLUSIONS OF LAW 


The Court makes the following Conclusions of Law: 

1, The Consent Decree entered in this case on 
January 31, 1958, is an interlocutory decree and is not a 
final settlement of any of the essential issues in the case. 

2. The Consent Decree, being interlocutory, is at 
all times within the control of the Court and, as jan inter- 
locutory decree, may be modified, revised or amended in the 
further discretion of the Court in order to effectuate its 
basic purposes. 

3. The Court further rules that, as a ‘lace of 
law, the Consent Decree is of such a nature that Ht is sub- 
ject to modification because it involves supervision of a 
change of conduct or conditions which are provisional and 
tentative and, therefore, subject to modification and revi- 
sion. This Consent Decree does not determine fully accrued 
rights or property rights which are permanent and lare not 
subject to change. 

4, The Consent Decree is a judicial decree, a 
judicial act, and subject to the inherent powers of the Court 
to modify the decree to carry out the basic purposes. 

5. The Court has the inherent power to construe or 
interpret the Consent Decree. The Decree is to be interpreted 
with reference to the issues it was made to decide and the 
specific provisions of the Decree must be read injlight of 
its general purposes. Further, the objects and purposes 
sought to be remedied by the Consent Decree must te construed 
and interpreted in light of the issues raised by the plead- 
ings and the issues developed during the twenty-two days of 
hearing on the merits. 


6. Properly construed and interpreted, | the Consent 


| 
Decree permitted the individual Defendants provisionally to 


assume office; that the permission to assume office was 
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temporary and was granted in view of known existing condi- 

tions and upon the assumption by the individual Defendants 

of the obligation to assist and cooperate with the Monitors 
in effectuating the basic purposes of the Consent Decree. 

7. The powers of the Monitors are not to be con- 
strued by a literal reading of the provisions of the Consent 
Decree. These powers are to be construed and interpreted in 
the light of the issues raised by the pleadings in the case 
and in light of the objects and purposes sought to be remedied 


by the pleadings. 


8. The powers of the Board of Monitors under the 


Consent Decree were not limited but inciuded all proper 
efforts on the part of the Board of Monitors to effectuate 
the basic purposes and objects of the Consent Decree. 

9. The Monitors are officers of the Court and 
their powers are not limited by a grant of express powers. 
The Board of Monitors have all powers reasonably necessary to 
effect the basic purpose of the Order anda those powers not 
expressly granted are implied and available to the Board of 
Monitors and, where changed circumstances exist, the inherent 
powers of the Court are at the command of the Monitors to 
achieve the basic purposes necessary to effectuate the end 
object of the Consent Decree. 

10. Properly construed and interpreted, the Consent 
Order places the duty and responsibility upon the Board of 
Monitors to issue Orders of Recommendation to the Defendant 
provisional officers that are reasonable and relevant to the 
basic purposes of the Consent Decree. 

11. The Court concludes, as a matter of law, under 
the Consent Decree that the duties and responsibility of the 
Monitors are not merely advisory or recommendatory, that the 
Defendant provisional officers are to comply with all orders 


of recommendation of the Board of Monitors which are reasonable 
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and relevant to the purposes of the Consent Decree and, in 
good faith, to cooperate with the Monitors to carry] out the 
purposes expressed in such Consent Decree. 
12. Properly construed and interpreted, under the 
Consent Decree the Defendant provisional officers cannot 


ignore the orders of recommendation issued by the Monitors or, 


by silence and conduct which amounts to unspoken rejection, 


refuse to comply with the orders of recommendation of the 
Monitors; that the Defendant provisional officers and the 
Defendant International always have available recourse to 
this Court to ascertain whether or not the orders of the 
Board of Monitors are reasonable or relevant. 
13. The Court determines, as a matter of law, that 
the Orders of Recommendation Nos. 4, ll, 12, 14, 16, 17, 18, 
19, 20, 21, and 23, as well as Supplementary Orders No. 16 
and 18, are reasonable and relevant to the basic purposes of 
the Consent Order and are deemed to be of primary importance 
in the work of the Monitors. 
14, The Court concludes, as a matter ofjlaw, that 
the recommendations of the Board of Monitors in Order of 
Recommendation No. 4 that a public member be placed on the 
panel to hear the charges for placing Local 107 of Philadel- 
phia, Pennsylvania, under trusteeship were consistent with 
Article VI, Section 5(a), and consistent with the customary 
and historical interpretation and construction given to that 
provision by the International. Section 5(a) provides: 
"tn the case of all hearings conducted pursuant 
to or after the establishment of trusteeship, 
the General President shall designate a panel 
comprised of at least one (1) International 
Union Vice President and one (1) disinterested 
member of the International Brotherhood of 
Teamsters from the area involved," 
That the International Union has consistently interpreted 
this section to permit an outside individual, like house 


counsel, International economist and others, to serve on the 


panel to hear trusteeship proceedings. Ze 
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15. The Court finds, as a matter of law, that the 
notice for the calling of the special meeting by Secretary- 
Treasurer Carr of Local 183 on December 12, 1957, was not 
specific in spelling out the purpose of allegedly voting on 
a merger. That the notice published in the Daily News Miner 
aid not specifically set forth the purpose for which the 
special meeting was called. 

16. The Court interprets and construes Article X, 
Section 5(c), of the 1952 Constitution that, where an 
employer under an agreement with a Teamster local union 
checks off the dues of an employee-member and thereafter 
delays paying the member's dues on time (that is on or 
before the first day of the month) and such delay is occa- 
sioned through no fault of the union member, the local union 
should not rule that the member is delinquent and not in 
good standing. That, as a matter of law, the check-off agree- 
ment is for the benefit of the local union and the employer 
is the agent of the! union and the member of the union is not 
delinquent in the payment of dues within the meaning of 
Article X, Section 5(c), of the 1952 Constitution, That dues, 
when checked off by the employer under an agreement with the 
union, are paid to the union as of the date of the check-off 
and the employer is responsible, as the agent of the local 
union, for the payment of the dues to the local union in a 
timely and prompt manner. 

17. The Court rules, as a matter of law, that the 
amendment made at the 1957 Miami convention to Article X, 
Section 5(c), has not been properly promulgated nor has 
sufficient notice been given to the members of the Interna- 
tional of the effective date of this amendment. That, as a 
matter of law, the amendment to the International Constitution © 
became effective as of the date of its passage. That, by 


virtue of the temporary injunction entered into by this 
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Court on October 31, 1957, the 1957 amendment to Article X, 
Section 5(c), was enjoined from enforcement. That jthe amend- 
ment became effective by the entering of the Consent Decree 
by this Court on January 31, 1958. That no prospective date 
was set for the effective date of this amendment and that 
members of the International on check-off were immediately 
delinquent in the payment of dues on February 1 and March 1 
under the 1957 amendment. That the operative effect of the 
amendment, without proper promulgation and reasonable notice 
to the membership, disqualified and penalized members and 
there was a lack of notice and lack of due process, That the 
operative effect and enforcement of the 1957 amendment was 
discriminatory and, therefore, contrary to public policy. 

18. The Court concludes, as a matter of/ law, that, 
under Section 5 of the Consent Decree, the Board of Monitors 
had authority to order an audit of the books and records of 
Local Unions 245, 808 and 295. Further, the Court) finds, 
as a matter of law, that there was ample constitutional 
authority under Article X, Sections ll(a), (b), (c), (d) and 
(e) of the 1957 provisional International Constitution for 
the Defendant Provisional General President to issue orders 
to Local Unions 245, 295 and 808 that the books and records 
of these local unions be audited by Price Waterhouse, as 
provided by Orders of Recommendation Nos. 11 and 12. 

19. The proof submitted by the Board of; Monitors 
and the Petitioners sustained the necessary burden of proof 
of the facts warranting the changed circumstances for the 
Court to modify the injunction. The Court concludes, as a 
matter of law, that the Defendant International Union and the 
Defendant provisional officers, in disregard of their assumed 
obligations to make good faith effort t 2 pave the way for a 
new convention by cooperating with the Board of Monitors, 
have not complied in good faith with the reasonable and 
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relevant orders of the Board of Monitors in making the prep- 


arations for the new convention but have embarked on a course 
of action to block and frustrate the efforts of the Board of 
Monitors to effectuate the progress of the Decree. The 
Court concludes, as a matter of law, that the very essence of 
the consideration upon which the time arrangement was rested 
and placed in Section 8 of the Decree, namely the period of 
one year from the date of the entry of the Consent Decree for 
the calling of a new convention, has been completely 
destroyed and breached by the Defendant provisional officers. 

20. The Court condludes, as a matter of law, that 
the attempt by the Defendant provisional officers to call a 
new convention is null and void and that the Defendant provi- 
sional officers must rectify such conduct and give appropriate 
notice to the membership that the convention will not be held 
as announced. 

21. The Court concludes, as a matter of law, that 
the changed circumstances that have arisen and continued since 
the entering of the Decree necessitates a modification of the 
Decree with respect to the calling of a convention. The 
Court finds that the modification of the Consent Decree, as 
requested by the Board of Monitors and Plaintiffs, is necessary 
and proper. The Court, therefore, concludes, as a matter of 
law, that it is necessary to modify and amend the Consent 
Decree by deleting therefrom the privilege granted to the 
Defendant International to call a new convention after one 
year and inserting the following provision in Section 8: 

“Phe time for the convention shall be subject 
to the recommendation by the Board of Monitors 
to the General Executive Board of the Interna- 
tional, with the exact time of Holding the 
convention being subject to the final approval 
of the Court.” 

22. The Court concludes, as a matter of law, 


that Rule 23(c) of the Federal Rules of Civil Procedure has no 


ay 
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applicability to the facts of this case because the rule is 
not applicable inasmuch as the Consent Order is not a final 
settlement of any essential issue but is interlocutory in 
nature. That the Defendants are only provisional) or temporary 
officers and the final issue as to the right of the Defendants 
to hold office has never been determined. That the Consent 
Order is procedural and within the control of the! Court. 

23. That the charges for removal from office by 
the Defendants against Monitor Godfrey P. Schmidt are hereby 
dismissed on the grounds that no evidence has been adduced 
whatever with respect to seven of the charges and that, on 
the charge based upon so-called conflict of interest, the 


Court concludes, as a matter of law, that the evidence is not 


sufficient to sustain such charge and that the eight charges 


against Monitor Godfrey P. Schmidt are hereby dismissed. 


a ckinson Letts 
Chief Judge, United States 
District Court for the 
District of Columbia 


IN ‘THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 


JOHN CUNNINGHAM, ET AL., 


Plaintiffs 


Civil Action No. 2361-57 


v. 
JOHN F. ENGLISH, ET AL., 


Defendants 


Na ed a et ee ee 


ORDER OF THE COURT CONSTRUING 
AND MODIFYING CONSENT DECREE 


Upon consideration of the Findings of Fact and Conclu- 
sions of Law made this day of January, 1959, it is 
hereby 

1. ORDERED, that the Defendant provisional officers 
‘ene the Defendant International shall comply promptly and fully with 
the Board of Monitors' Orders of Recommendation No. 4, No. 11, No. 12, 
No. 14, No. 16, No. 17, No. 18, No. 19, No. 20, No. 21; and No. 23, and 
the Supplemental Orders to No. 16 and No. 19. 

2. ORDERED, that the Defendant provisional officers and the 
Defendant International shall cooperate and assist the Monitors in 
accomplishing the basic purposes and various provisions of the Consent 
Decree and, in fulfilling their obligation to assist and cooperate in 
good faith with the Monitors, the Defendant provisional officers and 
the Defendant International shall comply promptly and fully with all 
future Board of Monitors' Orders of Recommendation that are reasonable 
and relevant to the basic purposes of the Consent Decree. 

3. ORDERED, that Section 8 of the Consent Decree is modified 
and that the first two sentences of the second paragraph are deleted 
therefrom and the following provision is inserted in their place: 

"The time for the next convention shall be subject to 

recommendation by the Board of Monitors to the General 

Executive Board of the International Brotherhood, with 

the exact time of holding the convention being subject 

to the final approval of the Court." 

4. ORDERED, that the convention call by the Defendant 


provisional officers and Defendant International on September 16, 1958, 


is null and void. 
5. ORDERED, that the Defendant provisional officers and 
the Defendant International Union shall advise all local unions and 
other subordinate bodies that the call for a convention in the City 
of Chicago, March 15-19, 1959, is null and void. That all local unions 
and other subordinate bodies shall be notified that said convention 
shall not be held. Further, that the Defendant provisional officers 
and the Defendant International shall have a notice read at all 
_February local union meetings and published in the February issue of 
The International Teamster to the effect that the authorization of a. 
convention call has been declared null and void by the Court and that 
the next convention will not be held as previously announced by the 
‘Defendants. 
6, ORDERED, that the Defendant provisional officers and 
the Defendant International shall adopt and apply the interpretations 
of the provisions of Article Z, ‘Section 5(c), of the 1952 International 
Constitution and the 1957 amendment thereto, as set forth in Conclusions 
of Law Nos. 16 and 17. | 
7.. ORDERED, that the Defendant provisional \officers and the 
Defendant International Teamsters Union shall give the membership of 
the International Union, at least three (3) months' notice of the 
effective date of the 1957 amendment to Article X, Section 5(c) and 
shall notify the members that the 1957 amendment will become effective -on 
May 1st, 1959, and the Defendants shall have such notice, together with 
the full text of Article X, Section 5(c),and an explanation thereof, 
which shall be subject to approval by the Monitors (a) [published in 
the February, March and April, 1959 issues of The International -Teamster, 
(b) read at the February, March and April, 1959, local union general 
membership and divisional meetings, and (c) posted during the months of 
.February, March and April, 1959, on all bulletin boards where local union 


notices are customarily posted. 


8. ORDERED, that the Defendant provisional officers and 


the Defendant International shall have a notice read at all February 
lecal union meetings and published in the February issue of The 


International Teamster to the effect that the Court has found that the 
pcan eae ta or sere 


Defendant International has presented no evidence to support its motion 


to disqualify and remove Godfrey P. Schmidt, Esquire, as a Monitor, and 


this m was wholly without merit. 
94 hat the Defendant provisional officers and 


Defendant International shall publish 


F. Dickinson Letts, 

Chief Judge, United States 
‘District Court for the 
District of Columbia 


Law orrices 
DANZANSKY & DICKEY 
| OIGTRIGT NATIONAL @LDG. 
1806 @ GTREST, MN. W. 


WASHINGTON B.D. GC. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
JOHN CUNNINGHAM, et al. 
Plaintiffs, 
VBe Civil Action No. 2361-57 
JOHN F, ENGLISH, et al. 
Defendants. 


| 

MOTION BY JOHN CUNNINGHAM TO VACATE CONSENT 

ORDER OR TO VACATE ORDER CONSTRUING AND . 

MODIFYING CONSENT ORDER OR TO STAY 

OF COURT PENDING APPEAL 

The plaintiff, JOHN CUNNINGHAM, by his attorneys, moves the 

Court to vacate a certain Consent Order entered herein on the 31st 
day of January, 1958, or, to vacate a certain order of con- 
struction and modification entered herein on the 9th day of 


February, 1959, or, in the alternative, to stay the effect of 


such order of February 9, 1959, pending an appeal in this cause, 


and for grounds therefor states: 

1. That the Court is without jurisdiction to enter an 
order creating a Board of Monitors, and such jurisdiction cannot 
be conferred by the consent of the parties to the! action. 

2. That although the plaintiff JOHN CUNNINGHAM gave his 
apparent consent to the said Consent Order of January 31, 1958, 
such apparent consent was not a real or actual consent for the — 
reason that it was given under the mistaken belief of fact, based 

pon assurances given to him.as a layman by his then attorney of 

record, GODFREY P, SCHMIDT, that the powers of the so-called 
ard of Monitors were limited to the right to give advice and . 

recommendations to the General Executive Board of the 

International Brotherhood of Teamsters, whereas it now appears 

© be factually true under the Court's construction of the said 
onsent Order that the powers then given were absolute and mane 
atory in character; that such mistake of fact aforesaid was a 
tual mistake, the defendants in said cause believing that the 
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powers of the Board of Monitors were limited to advisory powers, 
all. as will more particularly appear by reference to the several 
pleadings now remaining on file in the files and records of this 
cause; that such mistake of fact was therefore mtual and mater- 
ial, aid exist at the time the plaintiff JOHN CUNNINGHAM entered 
4nto the Consent Decree, and but for the said mutual mistake of 
fact aforesaid, the plaintiff JOHN CUNNINGHAM would not have 
consented to the entry of such Consent Decree. 

3. That although the Consent Order entered by this 
Court on January 31, 1958, was calculated and intended to create 
a@ Board of Monitors whose powers were advisory and recommenda- 
tory only, this Court by an order dated February 9, 1959, 
has ordered a construction and modification of such Consent 
Order granting such Monitors broad and expansive mandatory 
powers, Such order of February 9, 1959, 80 construing the Con- 
sent Order of January 31, 1958, is invalid inasmuch as the 
Court can only construe or modify said Consent Order in a 
manner consistent with the basic purposes thereof and cannot 
construe or modify such order in any such manner calculated 
to thwart such basic purposes. It was never intended that 
the Board of Monitors have the broad and expansive powers 
now granted them by the Court's order of February 9, 1959, and by 
go construing the Consent Order the Court has by judicial 
fiat granted powers to them which are not expressed explicitly 
or implicitly within the four corners of that Consent 
Order. | 

4. That on the 9th day of January, 1959, the plaintiff 
JOHN CUNNINGHAM did cause, through his attorneys, to be filed in 


r © Law ormices 
IDANZANSKY & DICKEY 
DISTRICT NATIONAL BLDG, 
1406 @ STREET. N. W. 


WASHINGTON B.D. C. 
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DISTRICT NATIONAL BLOG. | 
1406 O OTREET, N, W. 


WASHINGTON SB. 0. C. 
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this cause certain objections to the proposed findings of fact 
and order then pending before this Court, asserting in such ob- 
jections, among other things, that he and his attorneys. had 
been refused the right to see and examine the proposed order or 
findings and had further been refused the right to be heard 
concerning any objections he might note to such order and find- 
ings when the same had been filed and displayed to hin, 

That thereafter on the said 9th day of January, 1959, 
the objections then filed by the plaintiff JOHN CUNNINGHAM were 


ordered physically removed from the files of this cause, ale 


though properly filed herein, and returned to his counsel. That 


at said proceedings on January 9, 1959, there was no counsel 
present on behalf of the plaintiff, or any of the éher plaintiffs 
in thie cause, other than the counsel who had filed the written 
objections which were ordered removed from the fille, and the 
plaintiff, although an original litigant in such cause, was 
thereby deprived of his right to representation, to be heard, and 
other valuable substantive rights in violation of the due pro- 
cess guaranteed by the Constitution of the United States of 
America, | | 
5. That although request was made that the proposed 
order of modification and construction be displayed to the 
plaintiff and to his counsel, such request was refused and the 
plaintiff was thereby deprived of his right to object to such 
proposed order and to preserve his rights in this cause, note 
withstanding that there has not been any counsel faithfully 
representing the plaintiffs, and others similarly situated 
herein since the rendition of the Consent -Order of January 31, 
1958. 
6. That on the 6th day of February, 1959, there was 
argued in the United States Court of Appeals for the District of 
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previously entered on the 9th day of January, 1959, when he 
| 


ordered stricken from the files certain objections filed without 
his consent, is precluded from effectively pursuing the preser- 
vation of his rights in this litigation. | 
“ mhat thereafter at a time unknown to the plaintiff 
JOIN CUNNINGHAM but occurring on the 9th day of February, 1959, 
the order to which earlier objection had been nade and stricken 
and against the entry of which certain proceedings had been 
instituted was executed by the Chief Judge, the |Honorable F. 
Dickinson Letts, and filed in the office of the Clerk of this 
Court. mal 
7. The plaintiff JOHN CUNNINGHAM has, by |\virtue of the 
matters and things set forth in this motion, been prevented from 
asserting numerous valid objections to the order entered on the 
9th day of February, 1959, and otherwise taking |such steps as he 
in his individual capacity was compelled to take to protect his 
own individual rights and such other steps as he in his fiduciary 
capacity as Chairman of the Rank and File Committee and one of 
the original plaintiffs in this cause brought on behalf of him- 
self and approximately 1,600,000 members of the International 
Brotherhood of Teamsters was under a legal and moral obligation 
to take. 
8. That unless the plaintiff JOHN CUNNINGHAM is given suf~ 
ficient time to prepare and file his expanded objections indi- 
vidually and as such fiduciary on behalf of the class he repre~- 
sents, numerous valuable rights possessed by hin and by others 
similarly situated will be destroyed by the Order of this Court, 
said Order construing or modifying the Consent Order being 
challenged by the plaintiff CUNNINGHAM as improper and void, 
WHEREFORE, the plaintiff JOHN CUNNINGHAM prays that an 
order be entered herein declaring that the Consent Decree entered 
in this cause on the 3lst day of January, 1958, be held and 


Sd 
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aeclared to be null, void, and of no force and effect whatsoever 
and that the same be vacated; or that an order be entered herein 
vacating the order modifying and construing such Consent Decree 
of January 31; 1958, such latter order being entered herein on 
February 9, 19593 ov, in the alternative, that an order be 
entered herein staying the effective date of the order entered 
in this cause on the 9th day of Februarys 1959, for such period 
of time as may in the sound discretion of this Court seem 


reasonable or proper to permit the said JOHN CUNNINGHAM and 


others similarly situated to prepare and file in this cause such 
instruments and pleadings 8s may be requisite to protect their 
rights and interests which otherwise will be adversely affected 
py the rendition of such order of February 9th aforesaid, such 
stay to be for a period of not less than thirty days, pending 
an appeal in this cause; and further that the plaintiff JOHN 
CUNNINGHAM have such other and further relief as to this Honor- 
able Court may see just and proper upon hearing of this Motion. 


Respectfully submitted, 


5 ? orney 
100 South Bennett Street 
Urbana, Illinois 


DANZANSKY & DICKEY, Attorneys 
1406 G Street, N. W. 
Washington 5, D. Cc. 
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IN THD UNITED STATES LISTAICT COURT 


FOR THE DISTRICT OF COLETTI ae ete 


| FILED 


ae Eee meh 
JOBN CUNNINGSAM : BARRY eat t 


Cp tee bol ta 


Plaintart | Shite eds AS 
ve Civil Lotign No, 2301-57 
JOuN F, ENGLISH, et al 


YRefendants 


. NOTIeR OF Apres 


Notice is hereby given, this 9th day of March, 1959, 
that Sohn Cumninghan, ane'of the plaintiffs in the ebove-cap- 
tioned cause, hereby appeals to the United States Court of Appeal 
for the District of Columbia from the judgment of this Court 
entered on the ninth day of February, 1959 in favor of the 
plaintiffs except John Cunningham)and the Board ef Monitors and 
against the defendants, construing and modifying the Consent 
Order herctofore entered herein on January 31, 1959, 

Respectfully submitted, 
JOSEPH M, WILLTANSON 


100 South Bennett Avenue 
Urbana, Tilinois 


BRL toed 
DANGANGSEY &. DICHKEY 
dALs G Street, N. #, 
Washington 5, D, C. 
‘ By 


en een meen 


ee re tae te ree an eee jremenetns repeater 


Attorneys for the Plaintiff 


TO THE CLERK OF THE UNITED STATES DISTRICT COURT FOR THE DISTRICT 

Law OFrices OF COLUMBIA : 
DANZANSKY & DICKEY 

‘OVeTMIET MATIONAL @ Please send copies of the foregoing Notice or Appeal 


WASHINGTON &, D.C, 


to Martin 3, O'Doneshue, Eoguive, 531 Toxcr Bullding, washing- 


~on ar 2. Ces Godfrey P. Schuict, EsGey 12 East 4ist Street, 
New York 17, New York, L. Ne Dd. Wells, Jr, E6Q.5 1610 National 
Pankers: Life Butlding, Dalles 1, Texas, and Edward Bennett 


yAbisams, Esg., O39 -- i7th Strest, N. x.» washington, BD, co. 
DANZANSAY & DICKEY 


By. 
enine eeqnate ennerertare enw -waeteneuaanen nen ete 


Law orrces 
| QANZANSKY & DICKEY 
< CNSTMOT NATIONAL BLDG. 
1406 @ OTREST. N. W. 


WASHINGTON 8, D.C. 


JOHN CUNNING, of ales : : 
Plaintiff. |. 
v8. Cavin No, 208857 
JON PF, ENGLISI, of Bo ; 


19 59, that 


the defendents 
, > 
hereby appeals to the United States Court of Appeals for the District of Columbia: from the 
judgment of this Court entered on the th aay or. “Febuary =, 198 
the plaintiffs and the Boord of sonitors 


in favor of ; 
ges defendants, construing asd modifying the Consent Ceder . 

ageiadied hereia on January 33, 3955, and denying defendentst 

aotion to remove Godfrey f. Schaidt, Esquire, as Honitor. 


Edward Lec WELL iss 
Attorney for 
Hoefendants 


1009 Hid] Paihdins 
washington 6, Dele. 


The clork will ploose cond copies to Nertin F. 
O*Ponoghve, Gsyaire, S51 Toner ee peraert Washington S, Ce, 
Godfrey P. sehatdt, isqaies, le Lest Siet Sstroct, Mew York 17, 
Nor YORK, Lelie. YOlls, Jee, Cequire, 1610 National Bonkers 
Lige Buddding, Colles +. Texas, ood Oansensky and Vickey, 2206 G. 
streot, He. vashiogton S, O.%. ; 


1952 CONSTITUTION 


Article II, Section 4. - Eligibility to office 

. To be eligible for election to any office of a local union or 
the International Union a member must be in continuous good standing 
for a period of two years prior to nomination for said office and 
must have worked at the craft as a member for a total period of two 
years. This does not apply to officers of newly organized local 
unions, except as follows:' In local unions organized for less than 
two years an individual must be a member and in continuous good 
standing and must have worked at the craft as a member for at least 
half of the period of time since the local union was chartered by the 
International Union. The requirement of having worked at the craft 
as a member shall not be construed to prevent any member holding 
local union office at the time of the 1952 convention from continuing 
in office for the balance of the term thereof, or to prevent him from 
being eligible for subsequent elections to office in a local union or 
to election for office in the International Union. _To be eligible to 
hold office in a local union a member must be a citizen of the country 
in which his local union is located. Officers under this section 


shall also include members of local executive boards, business repre- 


sentatives of local unions, delegates to central bodies, and delegates 


to all conventions of labor. 


Article III, Section 8(b) -— Amendments to Constitution;:- Resolutions 
Amendments to the Constitution shall be adopted by a two-thirds 
vote of the delegates present in convention assembled. Duly adopted 
amendments to the Constitution shall become effective as of the first 
day of December following the close of the convention unless other- 


wise specified in any particular amendment adopted by the convention. 


Article X, Section 5(c) - Payment of Dues and Fees and Receipt Therefor 
All members paying dues to local unions must pay them on or before 

the first business day of the current month, in advance. Any member 

failing to pay his dues at such time shall not be in good standing. 

Any member who shall be three months in arrears in the payment of 
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1952 CONSTITUTION 


Article X, Section 5(c) - (continued) 
dues, fines, assessments, or other charges, at the end ofithe third 

month, shall automatically stand suspended and shall not be entitled 
to any rights or privileges as a member of the, local union or Inter- 
national Union. Local unions may. provide suspension or expulsion for 


lesser period of arrearages. 


1957. CONSTITUTION 


Article II, Section 2(a) - Membership 

Any person of good moral character, employed in the craft or the 
various employments over which this International Union has juris- 
diction, shall be eligible to membership in this organization. Pro- 
vided, that hereafter no person shall be eligible for membership in 
this organization who has not declared his intention to become a 
citizen of the United States, if a resident of the United: States, or 
of Canada, if a resident of Canada, or who, having declared such 


intention, has permitted same to lapse. 


Article II, Section 4 - Eligibility to Office 

To be eligible for election to any office of a Local Union or 
the International Union a member must be in continuous good standing 
for a period of two (2) years prior to nomination for said office 
and must have worked at the craft as a member for a total period of 


two (2) years. This does not apply to officers of newly organized 


Local Unions, except as follows: In Local Unions organized for less 


than two (2) years an individual must be a member and in continuous 
good standing and must have worked at the craft as a member for at 
least half of the period of time since the Local Union was chartered 
oa BS the International Union. The requirement of having worked at the 
craft as a member shall not be construed to prevent any member holding 
Local Union office or employed as a full-time organizer for the Inter- 
national Union at the time of the 1952 convention from continuing in 
office for the balance of the term thereof, or to prevent him from 
being eligible for subsequent elections to office in a Local Union or 
to election for office in the International Union. To be eligible to 
hold office in a Local Union a member must be a citizen of the country 
jin which his Local Union is located. Officers under this section 
shall also include members of Local Union: Executive Boards, business 
representatives of Local Unions, delegates to central bodies, and 
delegates to all conventions of labor, other than the conventions 


of the International Brotherhood of Teamsters. 
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_ article III, Section 5 - Election of Delegates and. Alternates 

All delegates to the International. Convention shall be selected 
by vote at a regular or authorized meeting of the Local Union, or 
such delegates may be appointed by the Executive Board of the Local 
Union if so authorized by a vote of the Local Union membership at 
a regular or authorized meeting. All convention delegates, except 
substitute delegates, shall be selected during the period from the 
receipt by the Local Union of the convention call up to the thirtieth 
(30th) day preceding the first (1st) day of the convention. In the 
event of disability of a delegate selected by a Local Union to attend 
the convention, the Executive Board of that Local. Union may appoint 
a substitute to replace such delegate. Each delegate or substitute 
must be an active member working at the craft. This, however, must 
not be construed so as to bar the selection of salaried officers of 
Local Unions or officers of the International Union. Al11/Interna- 
tional Officers, Organizers and Auditors who have worked continuously 
for one -(1) year or more shall be entitled to all the privileges of 
regularly credentialed delegates; provided that this shall not be 
construed to make eligible for International Office an organizer or 
auditor who is not otherwise eligible through having worked at the 
craft for such a length of time as to have made him eligible for : 


International Office as in this Constitution provided. 


Article III, Section 8(b) --Amendments to Constitution; Resolutions 
Amendments to the Constitution shall be adopted by a two-thirds 
(2/3) vote of the delegates present in convention assembled. Duly 
adopted amendments shall become effective immediately upon their 
adoption unless otherwise specified in any particular amendment 


adopted by the convention. ._This amendment to Article III,. Section 


8(b), shall become effective immediately upon adoption. 


° 
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Article IV, Section 1 - International Officers 

(a). The officers of the International Brotherhood of Teamsters 
shall consist of a General President, General Secretary-Treasurer, 
thirteen (13). Vice Presidents, and three (3). Trustees. The General 
President, thirteen (13), Vice-Presidents and General Secretary- 
Treasurer shall constitute the General Executive Board. In the case 
of a vacancy occurring between the time of the convention and December 1 
of such year in any International Union Office, such vacancy shall be 
filled by the officer-elect to the position vacated. The provisions 
of this Article IV, Section 1 (a), excepting the provisions with 
respect to the filling of the vacancy, shall not become effective until 
December 1, 1957. 

(b). Vice-Presidents shall be known as First, Second, Third, etc., 
in accordance with their seniority on the General Executive Board. 

(c). Not more than two (2) officers from any one (1) city can be 
elected to hold a position entitling him to a seat on the General 
Executive Board. The officers of the International Union shall as 
near as practicable be uniformly distributed throughout the entire 


country. 


Article VI, Section 1(b) - General Duties 

The General President shall have general supervision over the 
affairs of the International Union, which shall be conducted in 
accordance with the Constitution and subject at all times to review 
and approval of the General Executive Board. 

Section 1(g) 

The General President when so requested by the Executive Board 
of a Local Union, shall have authority in his discretion to direct 
that a referendum vote be held by the membership of any Local Union 
in respect to any question or situation where a vote of the member- 
ship is required either under this Constitution or the Constitution 
or by-laws of the Local Union involved. 

Section 2 - Judicial Powers 

(a) He shall have authority to interpret the Constitution and 

laws of the International Union and to decide all questions of law 
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Article VI, Section.2. (continued) 
thereunder between meetings of the General Executive Board, and shall 
have authority, unless some other procedure is expressly| provided in 
this Constitution, to settle:.and determine all grievances and disputes 
submitted to him by Joint Councils, Local Unions, and other subordinate 
bodies, between meetings of the General Executive Board, all subject 

to appeal to the General Executive Board, and, thereafter to the next 
Convention in the manner and to the extent prescribed in this Constitu- 
tion. When any action is taken as provided herein between meetings of 
the General Executive Board such action shall be reported to the next 
meeting of the General Executive Board for its approval,| reversal ge 
modification, if an appeal has been taken. 

(b). When the General President makes a decision or orders a 
Local Union to observe the laws, and the Local Union refuses, the Local 
Union shall be subject to suspension or revocation of charter by the 
| 


General Executive Board. 


Arbitration; Procedure; General President Empowered to Submit Question 
of Arbitration to General. Executive Board When Satisfied That Local 
Union Is Not Justified in Rejecting Arbitration 


Section 4 - Approval of By-Laws of Local Unions 


By-Laws of Local Unions and other subordinate bodies and amend- 
. ments thereto shall be subject to the approval of the General President. 
If the General President fails to approve the by-laws, the matter may 
be referred by the subordinate body to the General Executive Board for 
its determination. 
Section 5 - Power of General President to Appoint Trustees and Duties 
an gations oO ca. mions Under Trusteeship 

(a). If the General President has or receives information which 
leads him to believe that any of the officers of a Local Union or 
other subordinate body are dishonest or incompetent, or that such 
organizations are not being conducted in accordance with the Consti- 


tution and laws of the International Union or for the benefit of the 
| 
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Article VI, Section 5 - (continued) 


membership, or are being conducted in such a manner as to jeopardize 
the interests of the International Union, he may appoint a tempoary 
Trustee to take charge and control of the affairs of such Local Union 
or other subordinate body;' provided, however, that before the appoint- 
ment of such temporary Trustee, the General President shall set a 
time and place for a hearing for the purpose of determining whether 
such temporary Trustee shall be appointed, and further provided that 
where, in the judgement of the General President that an emergency 
situation exists within the Local Union or other subordinate body, 
the temporary Trustee may be appointed prior to such hearing, but 
such hearing shall then commence within thirty (30) days and decision 
made within sixty (60) days after the appointment of such temporary 
Trustee; and further provided that in all cases the Local Union or 
other subordinate body shall be advised of the reasons for the appoint- 
ment. Adequate notice, at least ten (10) days prior to the date of 
the hearing, shall be given to the Local Union or other subordinate 
body involved. In the case of all hearings conducted pursuant to or 
after the establishment of a. Trusteeship, the General President shall 
designate a panel comprised of at least one (1) International Union 
Vice-President and one (1) disinterested member of the International 
Brotherhood of Teamsters from the area involved. Such representatives 
shall make their recommendations to the General President, orally or 
in writing within ten (10) days after the completion of the hearing, 
and the decision in the case shall be made by the-General President 
himself, which decision shall be made within ten (10) days after such 
recommendations are received by him and such decisions shall be 
promptly transmitted to the Local Union or other subordinate body. 
Appeals, if any, from determinations following such hearings shall 
be taken directly to the General Executive Board. Appeals, if any, 
from decisions of the General Executive Board shall be taken to the 
Convention by the Local Union or subordinate body affected. Pro- 
cedures on appeals under this Section, insofar as is consistent with 


this Section, shall be governed by the provisions of Article XVIII. 


L 


1957 CONSTITUTION @ & 
Article VI, Section 5 - (continued) 
The International Union shall not be responsible ior any activas or 
activities of a Local Union or other subordinate body under. Trustee- 
ship unless such actions or activities have been directed! or authorized 
by the Trustee. 
(b). The Trustee shall be authorized and empowered to take full 
charge of the affairs. of the Local Union or other subordinate body, 
to remove any or all officers and shall within sixty (60)| days appoint 
temporary officers during his. Trusteeship, and to take such other 
action as‘in his judgment is necessary for the preservation of the Local 
Union or other subordinate body and their interests. He Shall report 
from time to time on the affairs and transactions of the Local. Union 
or other subordinate body to the-General President. . His acts shall be 
subject to the supervision of the General President. The General 
President may remove Trustees at any time and may appoint successor 
Trustees. _ The terms of office of officers so removed shall terminate 
as of the date of removal, unless otherwise absolved. 
(c). The removed officers shall turn over all moneys, books :and 
properties of the Local Union or other subordinate body to the Trustee, 
who must receipt for the same. 
(d): Temporary officers and Trustees must be members jin good stand- 
ing of Local Unions in good standing. They must give bonds for the 
faithful discharge of their duties, satisfactory to whoever appointed 
them, which shall not be less than the amount of money they are apt 
to handle. | 
(e) .The Trustee shall take possession of all the funds, books, 
papers and other property of the Local Union or other subordinate body 
and tender a receipt for same. He shall pay all outstanding claims, 
properly proved, if funds are sufficient. If the funds are not suf- 
ficient he shall settle the most worthy claims, as his judgment 
dictates, unless otherwise provided for in this Constitution. In the 
event the charter of the Local Union or other subordinate body is 


suspended or revoked, all its funds, books, papers and other properties 


| 
shall be forwarded to the: General Secretary-Treasurer, who shall hold 
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Article VI, Section 5 - (continued) 

it for the purpose of reorganization. If no reorganization occurs 
within a period of two (2) years, such funds shall be transferred to 
the general funds. 

(£) .......2+e-e--+ When the Trustee recommends self-government 
be restored, or when the Local Union or other subordinate body peti- 
tions for such restoration, and such restoration is approved and 
ordered by the General President, or General’ Executive Board, or when 
the General President or General. Executive Board direct that self- 
government be restored, the Trustee shall direct an election at such 
time as he may designate, any other provision of this :Constitution or 
Local Union rules or by-laws to the contrary notwithstanding and 
following such election and installation, the Trusteeship shall 
terminate and the Trustee shall return all remaining funds, property, 
books and papers to the appropriate officers of the Local Union or 
other subordinate body. 

Section 7 - Official Journal 

(a). The official Journal shall be published under the supervi- 
sion of an editorial staff of not less than two (2) members selected 
by the General President and approved by the General Executive ‘Board, 
such staff to work under the direction of the General President, but 
to be responsible to and guided in its policies by the General. Execu- 
tive Board. A copy of the Journal shall be sent directly to each 
member in good standing who may furnish his name and address to the 
General President through the Local Union Secretary-Treasurer. The 
General President shall be empowered to employ such help as he may 
need to carry on this work. 

(b). The Local Union Secretary-Treasurer. shall at reasonable 


jntervals provide the Office of the General President with current 


lists of members in good standing so that they may receive the 


Journal. 
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Article’ VII - General. Secretary-Treasurer -- Duties and Powers 


‘Section 2: (c). . The: General President and General Secretary-Treasurer 
and all other representatives or employees of the International Union 
who handle any funds of the International Union or subordinate body 
thereof or are involved in the making of any expenditures from the 
general fund shall be bonded in amount sufficient to protect the 


International. Union. 


Section 7 - Staff and. Audits 
The General Secretary-Treasurer may appoint International. Auditors - 
and their ‘salaries per diem and expenses shall be fixed in accordance 
with the provisions of ARTICLE‘V, Sections 1(d) and. (e),/the number of 
such auditors to be determined by the General Executive Board. . The 
General. Secretary-Treasurer, when he deems it for the best interest of 
the International. Union, is hereby empowered to remove any Interna- 
tional Auditor, with the approval of the majority of the General. Execu- 
tive Board. . Local Unions,. Joint: Councils, . Conferences or subordinate 
bodies and joint operations which receive any donations, | advances, 
matching funds or special payments of any nature from the International 
“Union shall keep full financial records respecting the same and the 
manner in which they are expended. The books of every Local Union, 
Joint Council, Conference, and joint organizing fund shall be audited 
by a certified public accountant at least once a year, at its expense, 
and by the International Union every two'(2) years. Copies of the 
annual audit shall be forwarded to the General Secretary--Treasurer 
and such information as necessary to comply with U.S. Internal Revenue 
Form 990 shall be made available to the membership of the subordinate 
bodies. If the subordinate bodies fail to. make an annual audit the 


International Union shall do so. 


Article IX - General. Executive Board -— Duties and Powers 
Section 5 - Meetings of. General. Executive Board 

The General Executive. Board shall hold quarterly meetings at 
such specific time and place as shall. be determined by the General 


President. Upon the written request of a majority of the.General 
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Article IX, Section 5 - (continued) 
Executive Board to the General President it shall be the duty of the 
General President to call a meeting of the General Executive Board 
within thirty (30) days. A majority of the members of the General 
Executive Board shall constitute a quorum for the transaction of its 
business. The provision of ARTICLE IX, Section 5, with respect to 
meetings of the General Executive Board, shall not become effective 
until December 1, 1957. 
Section 6 - Action When Not in Formal Session 

In all matters requiring action by the General. Executive Board, 
and when the General Executive Board is not in formal session, the 
General Executive Board\may act by telegram, letter or long distance 
telephone. « «6 6 6-ss dhe 
Article X - Initiation Fes, Per Capita. Tax, .Etc.; .Book Audits of 

Yocal Unions \ 


Section 3 - Payment of Initiation Fees, Reinstatement Fees, and Per 
Capita Tax 


(a). Each Local Union shall pay to the General Secretary- 
Treasurer the sum of one dollar ($1.00) for every initiation fee 
or equivalent thereof collected up to and including twenty-five 
dollars ($25.00). When the initiation fee exceeds twenty-five 
dollars ($25.00) there shall be paid to the International Union 
ten per cent (10%) of the total initiation fee. 

(b). Each Local Union shall pay to the General. Secretary- 
Treasurer a per capita tax of forty cents (40¢) per month, payable 
for the current month, not later than the tenth (10th) day of the 
succeeding month. 

Section 4 - Per Capita Tax; Preferred Payment 

Per capita tax due the International Union each month shall be 
paid before the payment of any other bills or obligations of the Local 
Union. 

Section 5 - Payment of Dues and Fees and Receipt. Therefor 
: (c). All members paying dues to Local Unions must pay them on 
for before the first business day of the current month, in advance. 


Where membership dues are being checked off by the employer pursuant 
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Article xX, Section 5 (c) -(continued) 
to properly executed checkoff authorization, it shall be the obliga- 
tion of the member to make one (1) payment of one (1) month's dues 
in advance to insure his good standing. Thereafter, he shall remain 
in good standing for each consecutive month for which the; monthly 
checkoff is made. Any member failing to pay his dues at such time 
shall not be in good standing. Any member who shall be three (3) 
months in arrears in the payment of dues, fines, assessments, or 
other charges, at the end of the third (3rd) month, shall automatically 
stand suspended and shall not be entitled to any rights or privileges 
as a member of the Local Union or International Union. Local Unions 
may provide suspension or expulsion for lessor period or arrearages. 
(d). A Local Union may provide by-laws for the payment of 
quarterly dues, provided such by-laws are approved by the General 
President of the International Union. In any instance where a Local 
Union has provided for the payment of quarterly dues under this 
Section, any members thereof failing to pay such quarterly dues in 
accordance with such provisions shall not be considered in good 
standing. 
(e). No other system of receipting for initiation fees, monthly 
dues or reinstatements fees will be recognized by the International 
Union. 
Section 7 - Reports To Be Furnished by Local Union..Secretary-Treasurer 
The Local Union Secretary-Treasurer shall forward monthly to the 


General Secretary-Treasurer the names of all members initiated or re- 


instated, together with those who become suspended for non-payment of 


| 
dues or for any other cause; also a correct list of those who take 


transfer or withdrawal cards, and shall promptly notify the General 
Secretary-Treasurer upon the death of any member. 
Section 8 - Surety Bond 

(a). All Local Union Secretary-Treasurers, business representa- 
tives and others who handle funds and property of the Local Union 
upon assuming office, or employment, shall immediately procure a 
suitable surety bond or suitable collateral. Said bond must be 


procured from a recognized bonding company authorized to do business 
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in the state where the Local Union is situated, a copy of which shall 
be kept on file at the General Office. The original shall be retained 
by the Trustees of the Local Union. The General Secretary-Treasurer 
may direct the increase or decrease in the amount of the bond when he 
deems it necessary and advisable. 

(b). Any Local Union Secretary-Treasurer or business representa- 


tive failing to obtain or secure or provide a suitable surety bond or. 


suitable collateral satisfactory to the General Secretary-Treasurer 


or the General Executive Board shall automatically be deprived of 
holding any office for which a bond is required. Local Union officers 
failing to comply with this section shall subject the charter of such 
Local Union to suspension or revocation. The General President or the 
General. Executive Board shall be empowered to suspend or revoke the 


charter of such Local Union for failure to comply with this section. 


Section 11 - Audit of Books of Local Unions 

(a). Any organizer or officer of the International Union may be 
delegated, instructed and empowered by the General President or General 
Secretary-Treasurer to audit or to employ auditors to audit the books 
of any. Local Union or Local Unions. 

(b). Local Union officers shall give the delegated officer for 
examination, all books, bills, receipts, vouchers and records, bonds, 
securities or other evidences of ownership to property or investments, 
of the Local Union whenever requested. 

(c). Any officer of ‘2 Local Union refusing to turn over the 
books, bills, vouchers or records to the delegated officer shall be 
subject to discipline under the provisions of. Article ‘XVIII, likewise, 
shall be liable to expulsion by the General Executive Board. 


Article XII - Section 4 - Strike Benefits 

Strike benefits in strikes recognized as properly subject to 
the payment of strike benefits or relief in cases of lockouts, 
etc., shall be paid to all members not in arrears for dues in excess 


of one (1) month and otherwise in good standing, who are members 
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of a Local Union not more than one-(1) month in arrears in per capita 
tax at the rate of fifteen dollars ($15). per week; provided that 
whenever the total net assets of the International Union shall reach 
an amount more than five million dollars ($5,000,000.00)) below the 
suount of such assets as disclosed by the General Secretary-Treasurer's 
report to the 1952 convention then, and in that event, the rate of 
strike benefits shall revert back to ten dollars ($10) per week for 
such period of time as such total net assets shall remain below such 


amount. 


Article XIII, Section 1 - General Assistance to Local. Unions 


No Local Union shall receive financial assistance from the 
International Brotherhood of Teamsters unless the Secretary-Treasurer 
of said Local Union has been bonded in accordance with the provisions 


of this Constitution. 


_Article XVIII - Trials and Appeals 
Section 1 -. Trials of Local Union Officers and Members--Procedure 
(a). A member or officer of a Local Union charged by any other 
‘member of the Local Union with any offense constituting ja violation 
of this Constitution, shall, unless otherwise provided in this :Con- 
stitution, be tried by the Local Union Executive Board. | If the 
‘member charged or preferring the charges is a member of ‘such Board 
then the president of the Local Union shall apoetitss disinterested - 
member as a substitute. If the president of the Local Union is 


charged or is preferring the charges the Local Union .Se¢retary- 


Treasurer shall appoint the substitute. 


(b). . Whenever the charges are preferred against any member 
officer of a Local Union, the charges shall be filed jin writing 
duplicate with the secretary of the-Local Union, Joint. Council 
General Executive Board which is to try the case. No member 
‘officer of a Local Union shall be tried unless he or/she shall 
‘served by the secretary, personally or by registered or certi- 

fied mail, with a written copy of such charges specifying the nature 
of the offense of which he or she is accused. Thereupon, the accused 


L ; <a" 


1957 CONSTITUTION 

Article XVIII, Section 1(b) - (continued) 

shall be required to stand trial at the time and place designated, 
which shall not be less than ten (10) days from the date the charges 
are served upon the accused. The accused may appear in person, and 
with witnesses, to answer the charges preferred against him or her. 
He may select only a member of his Local Union to represent him 

in the presentation of his defense. 

(d). Upon filing of such charges, and if the same are of such 
magnitude and seriousness as to jeopardize the interests of the 
Local Union or International Union, then, and in that event, the 
General President, if the matter is brought to his attention, may, 
if he deems it advisable, immediately suspend such member or 
officer from membership or office in the Local Union until a decision 


has been rendered in the case. 


Section 3 (d). - eeiee ‘and Appeals of Local Unions, Other. Subordinate 
Bodies, and Elective International Union Officers 


Trial of elective International Union Officers shall be before 
the General Executive Board at such time and place as fixed by the 
General Executive Board! The officer charged shall be found guilty 
only on a majority vote of the entire General. Executive Board. 
Appeals by such general officers from decisions of the General 
Executive Board shall be to the convention. 

Section 4(a). - original Jurisdiction of General Executive Board To 
enses . ns @rnational Union 

Notwithstanding any other provision of this Constitution, the 
General Executive Board shall have jurisdiction to try individual 
members, officers, Local Unions, Joint Councils or other subordinate 
bodies for all offenses committed against the officers of the Inter- 
national Organization or the International Organization. In the 
event charges have been filed or hearings are pending before a 
subordinate: body in respect to any offense over which the General 
Executive Board has assumed jurisdiction under this section, the 
jurisdiction of such subordinate body shall forthwith terminate and 


the subordinate body shall, upon request of the General Executive 
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Article: XVIII, Section 4(a) - (continued) 
Board, transfer all of its records and papers pertaining to the case 
to the General Executive. Board. 
Section 6 - Grounds for Charges Against Members, Local Unions, Joint 
Councils and Officers a 
The basis for charges against members, officers, Local Unions, 
Joint Councils or other subordinate bodies, for which he or it shall 
stand trial, shall consist of but not be limited to the following: 
(1) . Violation of any specific provision of the Constitution or 
failure to perform any of the duties specified thereunder. 
(2) Violation of the oath of loyalty to the Local Union and 
the International Union. 
(3) Violation of the oath of office. 
(4) Gross disloyalty, or conduct unbecoming a member. 
(6) Misappropriation. 
(10) Activities which tend to bring the Local Union or the 
International Union into disrepute. 
(11) . Disobedience to the. regulations, rules, mandates and decrees 
of the:Local Union or of the officers of the International 
Union. 
Such other acts and conduct which shall be considered 
inconsistent with the duties, obligations and fealty to a 
member of a trade union, and for violation of sound trade 


union principles. 


Section 10 (a) -— Emergency Power in General President To Conduct a 
Trial When Welfare of Organization Demands 


Whenever charges involving a member or members, officer of offi- 
cers, Local Union, Joint Council or other subordinate! body create, 
involve or relate to a situation imminently dangerous to the welfare 
of a Local Union, Joint Council, other subordinate body or the Inter- 
national Union the General President is empowered, in his discretion, 
in all cases except where the General Executive Board has assumed 
jurisdiction under Section 4 of this article, to assume original 
jurisdiction in such matter, regardless of the fact that charges 


have been filed with a subordinate body and are pending. When the 
z 
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Article XVIII, Section 10 - (continued) 

General President has assumed such original jurisdiction under this 
section, the jurisdiction of the subordinate body shall cease. 

Under such circumstances, the General President shall hold a hearing 
upon giving not less than forty-eight (48) hours notice to the party 
or parties charged to appear before him at a place and time desig- 
nated by him. He shall then proceed to hear and try the matter and 
render judgment in accordance with the facts and circumstances 
presented to him. When the General President has so acted, an appeal 
shall lie from his decision to the General. Executive Board, and from 
the General Executive Board to the convention in the same manner and 
to the same extent only as is provided for appeals in other cases. 
Pending appeal from the General President's action, his decision 


shall stand and be enforced. 


Section 13 (a) - Revocation of Membership on Being Found Guilty of 
Se Ce © 


When a member is convicted of the commission of a crime or serious 
wrongdoing, or pleads guilty to the commission of a crime or serious 
wrongdoing, against the Local Union or against the community, and 
which crime or act of serious wrongdoing tends to bring dishonor 
upon the Local Union or the International Union, it shall be the duty 
of the Local Union to proceed to revoke the membership of such member. 
Likewise, whenever a member of a Local Union has engaged in what is 
commonly termed racketeering, and he is found guilty thereof, thereby 
bringing dishonor upon the Local Union or upon the International 
Union, it shall be the duty of the Local Union to proceed in the 
manner provided in Article XVIII, Section 1, to revoke the membership 
of such member. 

Section 15 - Exhaustion of Remedies 

All Gnotutsan following trials or hearings shall be made and 
rendered within sixty (60) days of the date of the hearing of trial 
commenced, unless otherwise ordered by the General: Executive.Board. 


e~ 
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Article XIX - Dissolution 
No Local Union can dissolve, secede or disaffiliate while there 

are acon (7) dissenting members; no Joint: Council can) dissolve, 

secede or disaffiliate while there are two (2) dissenting Local Unions; 

nor can this International. Union dissolve while there aré seven (7) 


dissenting Local’ UnionS. ...-ssscsceeeees 


Article XXI - Local Unions 
Section 1 - Each Local Union shall have the right to make such by-laws 
as it may deem advisable, providing they do not conflict with the laws 
of the International Union. . Where the General President fails to 
approve the by-laws the Local Union may refer the matter to the General 
Executive Board. 
Section 5 -— Nomination of officers shall take place in,November or 
December. The election shall follow at the next meeting, provided, 
however, that if it is so voted by the membership at 4 regular or 
special meeting held for such purpose prior to the election meeting, 
the election may be held at such other place or places and at such 
other time not later than one (1) month after the nomination meeting 
as may be designated by the Local Union. Executive Board, in which 
case the election shall be by secret ballot to be placed in boxes 
(unless the Executive Board of the Local Union has authorized the use 
of some standard type of election mechanical device insuring a 

secret ballot by machine vote), the election box or machine how- 

ever to be located at a place or places designated by| the Local. Union 
Executive Board for the convenience of membership; balloting 
shall be open to suit the convenience of the meubierahin and for a 
period not less than six (6) hours between the hours pf 8:00 a.m. 
and 8:00 p.m., and it shall be the duty of the Local Union. Executive 
Board to provide safeguards for the honest and fair conduct of such 
election, including grant of right to each nominee in such election 
of at least one (1) observer at all times. The officers-elect may 
be installed at the same meeting at which they are elected or, if 
not elected at a meeting, at the next meeting following their 


election. Where the nominee is unopposed at the regularly designated 
| 
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Article XXI, Section 5 - (continued) 

nomination meeting, there shall be no necessity for the election of 
such nominee and he shall be declared duly elected at such nomina- 


tion meeting, effective as of the conclusion of the term of ‘the 


previous incumbent. The General President is authorized to change 


the time and place of nomination and election provided for in this 


section. 


Article XXII - Duties of Local Union. Secretary-Treasurers 

Section 1 - Local Union. Secretary-Treasurers, immediately upon 
taking the Office of Secretary-Treasurer, shall procure a suitable 
surety bond or suitable collateral, and a copy of the same must be 
filed in the General Office. 

Section 5 - Local Union Secretary-Treasurers must keep the Inter- 
national Union bookkeeping system, consisting of a day book, ledger 
records and cash book, or any other mechanical system approved by 
the General Secretary-Treasurer, and must issue dues books. 
Section 6 - Local Union Secretary-Treasurers must keep the appli- 
cations of all new members initiated filed monthly. 

Section 10 - Local Union Secretary-Treasurers shall report to the 
General Secretary-Treasurer by the tenth (10th) day of each month, 
the number of men that are being carried on the books of the 

- Lecal Union as good standing members as of the first (lst) day of 
that month, and all new members who have been initiated during the 
previous month and all members who have paid up their back dues 
and again become in good standing. This report must be made on the 
monthly report blank that is issued by the General Secretary- 
Treasurer. 

Section 13 - Local Union Secretary-Treasurers shall send to the 
General Secretary-Treasurer a revised list quarterly of the names 
and addresses of all members in good standing in the Local Union. 
Section 16 - Local Union Secretary-Treasurers must see that the 
Chairman of the Trustees forwards a copy of the monthly audit, 
properly signed by the Trustees, showing the balance on hand with 
the Local Union to the General Secretary-Treasurer. 
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BOARD OF MONITORS 
FOR THE 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS;-CHAUFFEURS, — < 
WAREHOUSEMEN AND HELPERS OF AMERICA 


APPOINTED BY THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


831 pal pier oor August 15, 1958 


WASHINGTON 5, D. C. 


GODFREY P. SCHMIDT 
_ 12 RAST 41st 
NEW YORK 17, NEW YORK 


Se en eS ORDER _OF RECONMENDATION NO. 16 


3610 NATIONAL BANKERS LIFE BLOG, 
1, TEXAS 


FROM: MARTIN F, O*DONOGHUE, Chairman 
' Board of Monitors 


TO: JAMES R. HOFFA, General President 
JOHN R, ENGLISH, General Secretary-Treasurer, 
International Brotherhood of Teamsters 


RE: Filing of Charges Against Owen B. Brennan, 
7th Vice-President 


The Board of Monitors has made a careful analysis and 
thorough study of the testimony given before the Senate Select 
Committee on August 6--7, 1958, concerning Mr. Owen B, Brennan, 

_ 7th Vice-President. 


It appears that in 1952 Mr. Brennan obtained a $75 per 
week job for Mr. Embrel Davidson, a boxer whom he was managing, 
as claims investigator for the Michigan Conference of Teamsters 
Welfare Fund, Mr, Davidson received checks from the fund from 
1952 to 1954 when Vice-President Brennan ceased to manage him. 
Further the evidence disclosed that Mr. Davidson never did any 
work aS a Claims investigator. Vice-President Brennan declined, 
‘on the basis of the Fifth Amendment, to answer any questions 
concerning his relationship with Mr. Davidson. _ 


Vice-President Brennan also declined, on the basis of the 
Fifth Amendment, to answer.any questions regarding: 


(a) His connectio: with Test Fleet Co., a corporation 
- €ormed in the maiden'n ies of the wives of Vice-President 


Brennan and General President Hoffa, by officials of Commercial 
Carriers shortly after General President Hoffa intervened and 


settled a Teamster strike against Commercial Carriers; 


Order of Recommendation No. 16 -2- August 15, 1958 


(pb) His association with General President Hoffa in certain 


gambling activities; and 


(¢) His association with gangsters and criminals. 


rd of Monitors recommends t 


Accordingly, the. Boa 
ake the following actio 


Secretary-Treasurer English t 
August 25, 1958: 


1. File charges with the General Executive Boar 
nnan for expulsion from membership 
isions of Article XVIII, Section 
titution on the grounds of misappr 

he has violated his oath of 


t he has engaged in conduct un 


member and activities which tend to bring the Union 
and that he has committed acts which are inconsisten 
duties, obligations and fealty to members of the Uni 
violate sound trade union principles. 


2. Request Vice-Presid 
without payment of salary, 
Vice-President until a fina 


ent Brennan to take a 
from his position as Inte 
1 decision has been made 


3, Instruct Price Waterhouse & Co. to audit the 
the Michigan Conference Welfare Fund for the period 
payments were made to Mr. Davidson, This is necessa 
tive in order to determine the amount of money paid 
Davidson, so as to establish definitely the amount 
General President Hoffa and Vice-President Brennan 
to the Welfare Fund. 


4. Arrange for a thorough investigation of 


the 
‘against Vice-President Brennan. : 


| 
5, Notify the Executive Board of Local Union 33 
Michigan, of these facts and the action being taken 
International Union and recommend that consideratio 
to instituting proceedings to remove Mr, Brennan fro 
as President of the Local. 


The Board of 


n 


| 
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sso 
Gen 
1£ 
d 
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: Monitors also recommends that, 

’ General President James R. Hoffa was a business a 
Vice-President Brennan in managing Mr. Davidson, 
Hoffa, by August 25, 1958, should disqualify himse 
participation, direct or indirect, in the filing an 
of the charges against Vice-President Brennan and 
of the hearings concerning them. — 


hat General 
n by 
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in accord- 
(a) of the 
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into disrepute, 
+ with the 
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rnational 
on the charges. 


records of 
during which 
ry and impera- 
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of money that 
must pay back 


charges 


2, Detroit, 
by the 
be given 


m his office 


smuch as 

ciate of 

eral President 
from any 
investigation 
the conduct — 


August 15, 1958 


Order of Recommendation #16 


Member Wells dissents from the issuance of this Order of 
Recommendation for the reasons expressed in his attached memo- 


randum, 
be 4 aun 
Mest: + O! Dares hut. , 
Martin F. O'Donoghue, -Chairman 


Board of Monitors 


MEMORANDUM OF’ MEMBER WELLS 
CONCERNING ISSUANCE OF 
ORDERS OF RECOMMENDATION NOS. 16 AND 17 


The orders issued today with respect to Mr. Brennan and 
Mr. Feldman constitute a gross abuse of the Monitozs* powers, 
for the following reasons: 


(1) Each order recites as fact matters which at the present 
time have not been established. For example, the order with 
respect to Brennan recites as fact the story which a professional 
prizefighter gave to the Senate Committee with respect to alleged 
wrongdoings of Brennan. 


On the basis of information supplied an employee of the 
Monitor Board by an investigator for the Senate Select Committee, 
it would appear that the prizefighter's testimony efore the 
Committee varied from the account which the prizefighter originally 
furnished the investigator. 


(2) Each order requires, without hearing, that the named 
individual relinquish union office forthwith, pending final 
decision on charges which never have been tiled, 


| 
Such procedure finds no basis in either the union constitue 
tion or the court order. It smacks of the totalitarian method 
by which the defendant is beheaded, and trial then held to ascére 
tain whether there was basis for the execution. 


I have no doubt that the Monitors would unanimously, and 
properly, intervene should General President Hoffa acme | 
suspend from office a union member who was distasteful to him, 
on the basis of untested hearsay obtained from a public official 
or the newspapers. Indeed, we have unanimously. insisted that 
those members who oppose the present administration be afforded 
full due process, including specific charges, hearing, right to 
cross-examine, right to appeal, etc. (See Initial Report of 
Board of Monitors, pp. 9 ff; pp. 14 ff.) The Monitor Board, 
during Judge Cayton's chairmanship, unanimously determined that 
the following procedures should be followed to assure fair heare 
ing “in accordance with (the Teamsters!) constitution: 


"(a) Copies of all charges should be submitted in 
writing to the person charged at least ten days prior 
to any trial or hearing. 


"(b) When a person charged requests specification of 
general charges, such specification should be promptly 
supplied. Details of the conduct or activity should 
be described, giving dates and places where possible, 
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"(¢) The trial board should not include among its 
members any person who is in the role of an: accuser. 
(See Constitution, Article XVIII, Sec. 1(a).} 


"{q) Either verbatim minutes of the hearing or accurate 
summaries of the evidence should be kept. Upon request, 
these should be made available to the accused. 


t(e) The accused should be given a reasonable oppor- 
tunity, in connection with an appeal, to offer correct- 
ions of the stenographic minutes or summaries mentioned 
in Item (d) above if he deems correction necessary; and 
his offer of correction should constitute part of the 
minutes of the proceeding. 


"(£) The accused should have the right to confront and 
cross examine witnesses giving testimony against him. 


"(g) The trial board should give to the accused full 
opportunity to make his defense and to produce testi- 
monial or documentary evidence for that purpose. 


"(h) The decision of trial boards should recite the 
facts which it finds to be true and should also set 
forth the basis for the decision reached. 


(5) AL] documents in the proceeding, as well as sum- 
maries of evidence or stenographic minutes shall be 
preserved and kept available for use in further pro- 
ceedings in the Union. 


"(4) It should always be understood that every accusa- 
tion must be supported by proof." 


The persons subject to the instant Monitor orders should no 
more be deprived of these "basiec procedures" than’ should any 
other union member. ‘The AFL-CIO Code of Ethical Practices, 
Code VI, part 2, provides: 


Each member of a union should have the right to fair 
‘treatment in tha application of union rules and law. 
The general principle applicable to union disciplinary 
procedures is that such procedures should contain all 
the elements of fair plan. No particular formality is 
required, No lawyers need be used, The essential 
requirements of due process, however - notice, hearing, 
and judgment on'the basis of the evidence - should be 
observed, A method of appeal’ to a higher body should. 
be provided to ensure that judgment at the local level 
is not the result of prejudice or bias. 
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If one could conceive of the extreme emergency jwhich would 
justify the Monitors ignoring the union constitution, the court 
order under which we serve, our ovm prior actions, and the codes 
of ethics applicable to those unions affiliated with AFL-CIO, it 
could never be with respect to such matters as base (the majority's 
actions which occurred, if at all, in.1948, 1951, 1952 and 1954, 
The present. "emergency" nature of such ancient events is difficult 
to understand. 


(3) Implicit in the Monitor's actions is the basic premise 
that a union member who invokes his rights under the constitution 
is presumed guilty. This is not true. The Monitors would do well 
to heed the’ recent holding of the United States Supreme Court: 


At the outset we must condemn the practice of imputing 
a sinister meaning to the exercise of a person's con- 
stitutional rightunder the Fifth Amendment. Slochower v. 
Board of Education, 350 U.S. 551 (1956). 


(4) The publication of these orders prior to consultation with 
union officers is contrary to the specific commitment made by the 
‘unanimous Monitor Board to the union officers and the Union Execu- 
tive Board at the meeting of July 2, 1958. 


(5) Note that I have taken no position on the substantive 
merits of the alleged activities of Brennan and Feldman. No 
poster should be taken by either Monitors or the Union General 

resident as to the validity of allegations of wrongdoing by these 
subordinate officials until they have had an opportunity to defend 
themselves according to the due process of law provided by the 
Union Constitution. 


. Then. Ex. *2- 
BOARD OF MONITORS... - 
FOR THE <, a eee 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS,. CHAUFFEURS; «-—-~"~~ 
WAREHOUSEMEN AND HELPERS OF AMERICA 


APPOINTED BY THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARTIN F. O'DONOGHUE, CHAIRMAN 
831 TOWER BUILDING 


WASHINGTON 8, D. Cc. ; August 21, 1958 


GODFREY P. SCHMIDT 
82 EAST 4tsr STREET 


NEW YORK 17, NEW YORK SUPPLEMENTAL ORDER 
SEE 1 TS 


L, Ne D. WELLS, JR. © 


: 1°) 
1610 NATIONAL BANKERS LIFE BLDG. ORDER OF RECOMMENDATION NO. 16 


.FROM: MARTIN F, O'DONOGHUE, Chairman 
; : Board of Monitors 


TO; JAMES R. HOFFA, General President 
JOHN J. CONLIN, First Vice President 
JOHN F. ENGLISH, General Secretary-Treasurer 
International Brotherhood of Teamsters 


‘Filing of Charges Against Owen B. Brennan, 
7th Vice President ; 


The Board of Monitors makes the following supplemental 
recommendations with respect to Order of Recommendation No. 16, 


1. It is recommended that by August 30, 1958, General 
Secretary-Treasurer English and/or First Vice President John 
J. Conlin teke the action specified in paragraphs 1,2,3,4 
and 5 of Order of Recommendation No. 16. 


2. It is recommended that by August 28, 1958 General 
Secretary-Treasurer English and/or First Vice President 
Conlin employ one of the following attorneys to serve as 
outside special counsel in the processing of charges against 
Vice President Brennan and the conduct of the hearing on the 
charges: 


Dean Frank J. Dugan, Georgetown University Law Center 
Senator Abe Murdock, 4835 Calvert Street, N.W. 
Guy Farmer, c/o Steptoe & Johnson, Shoreham Building 


3, It is recommended that any member of the General Executive 


Board who files charges against Vice President Brennan disqualify 
himself from participating in the hearing on the charges. 


ee , 
Mest. # O' Domes hue 
artin e onoghue, airman 


Board of Monitors 


Member Wells dissents f the i 
£97. the k8as9ns,exPTESSed in fis menoren £ this Supplemental Order 
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“sa a 


Lens AS 
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STATEMENT OF MEMBER WELLS CONCERNING’ 
SUPPLEMENTAL ORDER TO ORDER OF RECOMMENDATION NO. 16 


en ae cnatineates ae OO 


September 5, 1958 | 


Prosecution by special counsel is not provided in the 
Union Constitution which provides procedures applicable 
to all union members. : 

We have no power to improvise procedures whereby special 
prosecution is initiated, We should require scrupulous ad- 
-herence to the Union Constitution. We should not countenance, 

much less require, departure from it. ¥ 


Moreover, present union counsel is competent and of 


high integrity. No valid reason appears for requiring 
employment of replacement in these circumstances, 


“L. Ne. D. Wells, Jr. 


R424 “ = 
BOARD OF MONITORS ~®& AaNw 
*, oe ye are 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, ane are. 
WAREHOUSEMEN AND HELPERS OF AMERICA 


APPOINTED BY THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA : 


MARTIN F. O'DONOGHUE, CHAIRMAN 
831 TOWER BUILDING 


WASHINGTON 5, D.C. August 15, 1958 


GOOFREY P. SCHMIDT 
22 EAST 41st STREET 
NEW YORK 17, NEW YORK 


LL N. D. WELLS. JR. : ORDER_OF RECOMMENDATION NO. 17 
1610 NATIONAL BANKERS LIFE BLDG, 
DALLAS 1, TEXAS . 


FROM: MARTIN F, O'DONOGHUE, Chairman 
Board of Monitors 


TO: JAMES R. HOFFA, General President 
International Brotherhood of Teamsters 


RE: Filing of. Charges Against Samuel Feldman, Business 
Agent, Local 929, Philadelphia, Pa. 


Solomon J. Freedman, a food purveyor of Philadelphia, testified 
before the Senate Select Committee on April 22, 1958 that Samuel 
Feldman, Business Agent of Local Union 929, requested Freedman to 
inform Horn & Hardart that for the sum of $50,000 Feldman would 
settle a labor dispute between Horn & Hardart and various local 
unions, including Teamster Local 107. Mr. Hanlon, Assistant to 
the President of Horn & Hardart testified that he was contacted 
by Mr. Freedman but that he refused to have anything to do with 
the proposal. Invoking the Fifth Amendment, Mr. Feldman refused 
to answer any questions concerning this matter. 


The records of the Senate Select Committee reveal that Mr. 

. Feldman has had six convictions for crimes, including conspiracy, 
carrying burglary tools, attempted grand larceny, burglary, shop 
lifting and robbery. At the present time he ig vunder indictment 
for transporting stolen bonds in interstate commerce. 


The Board of Monitors, therefore, recommends to General 
“President James R. Hoffa that the following actions be taken: 


1. By. August 25, 1958 charges should be filed by the General 
President against Samuel Feldman for expulsion from membership 
under the provisions of Article XVIII, Section 10 and Section 13(c) 
of the International Constitution. 


_ 2, A hearing on the charges should be conducted by September 10, 
1958. ' 


" SOrder of Recommendation No. 17 -2- Augu 


3, By August 25, 1958 General President Hoffa shou 
Samuel Feldman from his position in Local Union 929, an 
copy of the Order of Suspension with the Board of Monit 


4, General President Hoffa should cause an investi 
the allegations made at the hearing of the Senate Selec 
on August 8, 1958 regarding Mr. Feldman's activities in 


* 


st 15, 1958 


Cie suspend 
file a 
OrSe 


| : 
gation of 

t Committee 
the organi- 


zation of apy tne epenerce union of the employees of the Dewey Restau- 


rant Chain in Phi 
President submit to the Board of Monitors a report on t 
gation. 

Member Wells dissents from the issuance of this Order of 

dum attached 


Recommendation for the reasons expressed in his memoran 
to Order of Recommendation No. 16. 


adelphia. It is requested that the General 


his investi- 


—_—_ - 
Meroe ; O'Doway bass. 
Martin F. O'Donoghue, Chairman 


Board of Monitors 


BOARD OF MONITORS 


FOR THE fil ow- Fx. 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA 


APPOINTED BY THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Pe 


MARTIN F. O'DONOGHUE, CHAIRMAN 
831 TOWER BUILDING 


August 19, 1958 


ORDER. OF RECOMMENDATION NO. 19 


MARTIN F. O*DONOGHUE, Chairman 
Board of Monitors 


JAMES R. HOFFA, General President 
International Brotherhood of Teamsters 


Filing of Charges Against Glenn W. Smith, President, 
and HeL. Boling, Secretary-Treasurer, Local Union 
No. 515, Chattanooga, Tennessee. 


It was disclosed at the August 7, 1958 hearing of the Senate 
Select Committee that Glenn W. Smith, President of Local No, 515 
of Chattanooga, Tennessee, testified under oath before the Senate 
of the State of Tennessee that he expended $20,000 of the Local 
Union's funds in order to "fix" a criminal -case involving officers 

- and members of a Teamsters! local union. On December 17 and 18, 
1957, it was revealed at the Committee hearings that Glenn W, 
Smith, as President, and H.L. Boling, as Secretary-Treasurer of 
Local No. 515, had signed two checks covering the amount of 
$20,000 and negotiated same for the Union. Mr. Smith, on 
December 17, 1957, and Mr. Boling, on December 18, 1957, invoked 
the Fifth Amendment concerning this matter before the Senate 
Select Committee. 


_ “The conduct revealed on the part of these officers of 
Local 515 shocks the moral conscience of the community and tends 
to bring the trade union movement into disrepute and disgrace. 
These disclosures concerning the use of union funds to influence 
or fix a criminal case involve a situation imminently dangerous 

’ to the welfare of the Union and demand immediate action on the 
pars of the General President. The local union and its members 
ave failed to act. To date the International has failed to 
tee any steps regarding the acts committed by the local union 
officers. 


Order of Recommendation No. 19 a2 August 19, 1958 


The Board of Monitors, therefore, recommends to 
President James R. Hoffa that: 


(1) The General President exercise the powers ¢ 
upon him under Article XVIII, Section 10 of the Inte 


|General 
| 


onferred 
rnational 


Constitution and by August 25, 1958 file charges for expulsion 
from membership against Glenn W. Smith and H.L. Boling as 


officers and members of Teamsters Local 515, on the 
that they have misappropriated Union funds, that th 
violated their oath of loyalty and their oath of of 
they have engaged in conduct unbecoming a member or! 
that their acts tend to bring the Union into disrepu 
violate sound trade union principles; 


(2) The hearing on the charges against Glenn W, 


H.L. Boling be conducted by September 10, 1958; le 


grounds 

y have 

ice, that 
officer, and 
te and 


Smith and 


(3) The General President conduct a thorough investigation © 


-into the acquisition of the sum of $13,500 by Local) 


515 from 


the Southern Conference of Teamsters during June, oe and if 


the investigation produces evidence of wrongadoing 
of any officer or officers of the Southern Conferenc 
ate charges be immediately filed; 


n the part 
e, approprie 


(4) Instruct Price Waterhouse & Co, to audit the books and 
records of Local 515 covering the period of time when the checks 


were issued in payment of the $20,000; 


| 
(5) Glenn W. Smith and H.L. Boling be immediately suspended 
from office by General President Hoffa and a copy of the order 
of suspension be filed with the Board of Monitors not later than 


August 25, 1958. 


Member Wells dissents from the issuance.of this Order of 


’ Recommendation for the reasons expressed in his memo 
attached to Order of Recommendation No. 16. 


randum 


Artin Fe fonoghue, rman 


Board of Monitors 


MEMORANDUM OF. MEMBER WELLS 


CONCERNING ISSUANCE OF 
ORDER OF RECOMMENDATION NO. 19 


I dissent from that portion of the order which requires 
immediate suspension without hearing or opportunity :to defend. 
My reasons are set out in my memorandum appended to Order #16 
which are incorporated herein. : 


I do not subscribe to the majority's factual recitals. 
Charges have been filed, as of this date, within the Local union’ 
_ and are scheduled for prompt hearing. 


Had the majority followed the procedure required by the 
Court Order and our published procedures we would have consulted 
with the International officers and ascertained these facts. 

The majority's action in issuing orders based solely on reports 
received from the Congressional Committee or the newspapers withe 
out so much as consultation with union officials is bound to 
multiply misunderstanding and public confusion, impair our 
effectiveness, and cannot. serve to produce either accurate under- 
standing of the true facts or fair determination of the charges. 


We should insist’ on prompt processing of properly filed 
charges under the Union Constitution, and make such findings and 
decisions as the full record warrants. We should not pre-judge 
this or any other case solely on the basis of assertions made by 
the Congressional Committee or the public press. 


_— 
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INTERNATIONAL BROTHERHOOD OF TEAMSTERS, ‘CHADER EOS: 7% 
WAREHOUSEMEN AND HELPERS ‘OF AMERICA 


APPOINTED BY THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Vat ot? 


MARTIN F. O'DONOGHUE, CHAIRMAN 


831 TOWER BUILDING | . - August 22, 1958 


WASHINGTON 8, D. Cc. 


GODFREY P. SCHMIDT 
12 EAST 41st STREET 


- NEW YORK 17, NEW YORK SUPPLEMENTAL ORDER 
L, N. D. WELLS, JR. ; t 


-TO z 
1630 NATIONAL BANKERS LiFE BLOG. ORDER OF RECOMMENDATION NO. 19 


DALLAS 1, TEXAS 


FROM: MARTIN F, O'DONOGHUE, Chairman 
: Board of Monitors 


TO: JAMES R. HOFFA, General President 
International Brotherhood of Teamsters 
| 
RE: Assumption of Original Jurisdiction Concerning 
Charges Against Glenn W. Smith, President, and 
H.L. Boling, Secretary-Treasurer, Local Union 
No. 515, Chattanooga, Tennessee, 


The Board of Monitors recommends that General President 
James R. Hoffa by 5:00 p.m., August 22, 1958, assume original 
jurisdiction over the charges against Glenn W.| Smith, Presi- 
dent, and H.L. Boling, Secretary-Treasurer, Local Union 
No. 515, in accordance with the provisions of Article XVIII, 
Section 10, for the reasons set forth in Order| of Recommen- 
dation No. 19. 


| 
It is also recommended that by 5:00 p.m.,| Friday, 
August 22, 1958, the General President notify Local Union 
No. 515 that original jurisdiction over the charges 
against Mr. Smith and Mr. Boling has been assumed and 
that, in accordance with the provisions of Section 10(a), 
the jurisdiction of Local 515 with respect to the charges 


has ceased, 
TT 
Marti. t 0" ou 
a ak 


ionoghue, CYaixman 


nF, 
Board of Monitors 
| 


Member Wells dissents from the issuance of this Supplemental 
Order of Recommendation for the reasons expressed in his 
attached memorandum. 
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2. Both the Local Union involved and the individuals 
charged are entitled to consideration of the 
viewpoint of the Local Union and its Executive 
Board in the ultimate evaluation of the charges, 


3. The procedure which the Chairman here required 
deprives them of such consideration; and deprives 
those who will ultimately decide the-charges of 
the opportunity to ascertain and evaluate the 
attitude of the Local Union as to the charges. 


We owe it to ourselves, the Local Union and the defendant 
to require decision on the record containing all) relevant facts-- 
not upon an abbreviated record necessitated by aj "short-cut" 
,procedure initiated with predetermined purpose to find guilt. 


This memorandum has been hurriedly prepared on my receipt 
of telephonic notice that the Order will be delivered within 
the hour and that I had been given an hour to formulate and 
record my views. I protest such procedures and jin these 
circumstances reserve the right to supplement and revise this 
memorandum." 


Shortly prior to noon on August 22, after I had submitted 
the above by long distance telephone, and before publication of 
) either the order or the dissent, I received a conference call from: 
- Mr. Bartosic and Monitor Schmidt, in which Mr. Schmidt indicated 
his concurrence in the Chairman's action, and his disagreement with 
the considerations which I advanced. 


Although it now appears that Chairman O'Donoghue and Mr. 
Schmidt have separately approved the issuance of the Supplemental 
Order, this was not done at a Monitor meeting and the Monitors 
were thus given no opportunity to exchange or test jeach others 
views. 


Thus the "meeting" at which the order was promulgated 

was a Conference call between Monitors Schmidt and \ells, and 
Mr. Bartosic, who is not a member of the Monitor Board. While 
a quorum participated in this “meeting", the seb naghinnta majority 
did not then authorize the instant order--rather, my opposition 
and Mr, Schmidt's support of the proposed Order resulted in a 
stalemate, which could not properly be resolved either by the 
Chairman's prior expression, or his delegation of his duties 

to Mr. Bartosic,. 
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As I am detailing in a separate memorandum, I think it 
essential for fair and orderly disposition of Monitor business 
that Monitor action be taken only after all Monitors have ex- 
changed views and each Monitor has adequate opportunity to 
inspect, concur, Comment upon “or dissent from the action. 
Hurried issuance of Orders, requests or press releases without 
consultation as a Monitor Board is likely, as here, to result 


in action either unwarranted by the facts, or beyond our powers. 


Je Es Ns De Wells, Ive 


a US 
| be Ee. 46 
(order of Recommendation No. Anyi: ORT MIM MRM RE IE i 
M ELIS ANDU' ae 
FROM: -—Ss Martin F. O'Donoghue, Chaizman, Board of Monitors 
TOs Harold Gibbons, Executive Assistant to the General President 
_ DATE: June 13, 1958 


Tho past two days the Board of Monitors has had under con 
sideration charges filed with the Board of Monitors by a Rank and 
Elle Comaittce against certain officers of Local Union Ho. 107. 
These charges are based upon the testimony adduced before the Senate 
Select Committee. On Wednesday, the Board of Monitors hed Edward 
Bennett’ Williams, the General Counsel, and his staff ite beiora 


the Board of Nonitors for a discussion of this case. Following the 
discussion of the case, the Board of Monitors made the ollowing 

recommendations to General Counsel Williams to take up with General 
President Hoffas 


1. That charges would be proforred against Local 107 to 
take it under trusteeship and that trustee proceedings would bo ine 
stituted pursuant to Section 5 of the International Constitution and 
the hearing would be conducted on the charges. to ascertain whether 
er not trustecship should be imposed. 


2. The panel to be Speers tee to hear the trusteeship pro- 
ceedings was to consist of one nternational Vice President, one 
disintercsted membor of the International in the area and & public 
member. This public member was to be either Father Comey, S.J., of 
the Labor School of St. Josoph's College, Philadelphia, or krofessor 
Taylor, formerly Vico Chairman of the National Var Labor Board and 
now attached to the University ox Pennsylvania, oF Som individual 
of like stature and standing equipped in the labor relations field. 


3. It wes further agreed that Price tlaterhouse, certified 
ublic accountants, were to be authorized by the Board] of Monitors 
to contact the Senate Select Comaittce and audit and review the books 
and records of Local 107 and the auditing work sheets of the Senate 
Select Committee in order to exoaine the evidence that) the Senate 
Soloct Comaittee now has so that this ovidence could be presented in 
an orderly and proper fashion before the panel. Ba 


4. That the International Union should inmedtately notify 
the bonding compeny that has now current and ino eration a fidelity 


bond covering tne offices or officers of ‘Local 107 in view of the 
disclosures made by the Senate Select Committee. 


Tartin Fe O'Donoghue 
Chairman, Board of Monitors — 


\\\ 
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FOR THE 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA 


APPOINTED BY THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


_—e 


| MARTIN F. O‘DONOGHUE, CHAIRMAN 


WASHINGTON 8,D.C.. ; ; June 27, 1958 


Le, Mo DB. WELLS, JR. E 
1610 NATIONAL BANKERS LIFE BLDG. 
1, TEXAS” 


ORDER _OF RECOMMENDATION. ND, 11 


ORDER _ OF Se 


FROMs ’ MARTIN F. O'DONOGHUE, Chairman 
Board of Monitors 


TD: JAMES R. HOFFA, General President 
International Brotherhood of Teamsters » 


William C. Humphrey was dispatched by the Board of Moni- 


for June 27-29, 1955. Mr. Humphrey reported in full detail to the 
Board of Monitors that nominations were conducted by craft groups 
in the local union from May 13 to May 21. ; 

A number of individuals, including Claude Harthcock and 
Don McClinton, were nominated to oppose Branch Wainwright for the 


Secretary-Treasurer and Business Representative. “After these men 
. the eligibility of the nominees. Harthcock, McClinton and others 
dues within the time limit prescribed by the Constitution. The 
dues. These men were ruled as not being in good standing for a 

meeting of May 20, 1958, contain ‘the following entry: 


fBrother McClinton says he has Company receipts 
showing that his dues are paid on or before the 
first and wants to know if the Trustee Represen- 
tative are going to rule him ineligible. Brother 
Schneider said he is ineligible according to the 
Constitution since his dues were not paid at the 
Union office on or before-the first Business Day." 


BOARD OF MONITORS : Iihw & 9 


were nominated, 2 committee was appointed by the Chairman to check 


_ were declared ineligible because their employers’ did not pay their 


RE: Election in Trusteed Local Union 245, Springfield, Missouri 


tors to Springfield, Missouri, to investigate complaints concerning 
the nomination and election of officers of Local Union 245, scheduled - 


office of President and Business Representative. Others, including 
John Rogers, were nominated to oppose A.' J. Round for the office of 


employers, under a check-off agreement, were responsible for paying 


‘period of two years prior to their nominations. The minutes of the 
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The dues delinquency occurred in 1956, according to the best beiief 
of Field Examiner Humphrey. 


; Further, membership attendance records were not kept by 
the officers of Local 245 in conducting craft meetings and members | 
attended various craft meetings. , 


The Board of-Monitors, therefore, recommends to the General 
President that the election of officers for Local 245\ scheduled for 
June 27, 28, 29 be postponed indefinitely; that the nominations con- 
ducted be cancelled and set aside because clearly members eligible 
for nomination for office were declared ineligible; and that the 
method and manner of conducting the nominations was contrary to the 
Constitution. The Board of Monitors recommends that a new date 
for nominations be set; that posting of notice for nominations be 
set at least one month in advance; that a list of all) eligible men 
to run‘for office be posted simultaneously with the posting of the 
time, date and place of nominations; that a meeting for nominations 
be held on a Sunday afternoon beginning at 2 P.M, in an appropriate 
place in the City of Springfield, Missouri; that the Board of 
Monitors will also send a Field Examiner to check the lists of 
eligibility for nominations in the local union, 


The Board of Monitors will also recommend that Price 
Waterhouse conduct a two year audit of books and records of this 
local union because no certified audit has been made of the books 
and records: of said local union for a long period and no surety 
bonds have been posted by the officers handling monies. 


The Board of Monitors issues this order pursuant to Section 
3 and Section 7 of the 


MFO'D:1lvk 


PRICE WATERHOUSE & CO. 


1000 Vermont Avenue, N. W. 
Washington 5, D. C. 
September 2, 1958 


Mr. Martin F. O'Donoghue, Chairman 

Board of Monitors for the Teamsters Union 
Tower Building 

Washington, D. C. 


Dear Chairman O'Donoghue: 


SPRINGFIELD, MISSOURI LOCAL 
UNION NO. 245 


Late this afternoon I had a long-distance telephone call 
from my partner, Mr. Lawrence F. Shepack in St. Louis. He had had 
a telephone call from Mr. J. D. Sullivan who had gone to Spring- 
field this morning to begin the examination of records in our 
audit of Local Union No. 245. This was really a resumption of the 
work, Mr. Shepack and Mr. Sullivan having made a cursory review 
some days ago. As youiknow, I was in St. Louis a week ago today 
to discuss the work with these men and to come to specific agree- 
ment on the program of audit. 


On Wednesday following my visit to St. Louis, Mr. Sullivan 
Called Local Union No. 245 on the telephone and made arrangements 
to begin the work this morning. At the time this arrangement was 
satisfactory to the two business agents. 


When Mr. Sullivan arrived in Springfield this morning, 
he met with Mr. Branch!"Tiny" Wainwright. Mr. Wainwright said 
that he and Mr. A. J. "Doc" Round had had a discussion and had 
concluded that Local Union No. 245 does not need an audit. He 
said also that they would so advise Mr. Hoffa. 


When Mr. Shepack received this call from Mr. Sullivan, 
he instructed Mr. Sullivan to come back to St. Louis with his 
assistant, and so this undertaking is now in abeyance the same 
as our two undertakings in New York involving Local Union No. 295 
and Local Union No. 808. 


We will agate the ery of further advice or instruc- 
tions from you or from’ the International Union, as the case may be. 


Yours very truly, 
s/Theodore Herz 
9/4. Copy sent to: 


Sehmidt 
Wells 
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July 10, 1958 


ORDER OF RECOMMENDATION NO, 12 


MARTIN F, O'DONOGHUE, Chairman 
Board of Monitors 


JAMES R. HOFFA, General President 
International Brotherhood of Teamsters 


John J. McNamara, President of Local Union No, 295 
and Secretary-Treasurer of Local Union No. 808 


Inasmuch as John J. McNamara, President of Local Union 
No. 295 and Secretary-Treasurer of Local Union No. 808), has been 
convicted of extortion, the Board of Monitors recommends that 
Mr. McNamara be requested by General President Hoffa to take a 
leave of absence from his office as President of Local) Union 
No. 295 and also from his office as Secretary-Treasurer of Local 
Union No. 808, until his appeal has been decided. 


The Board of Monitors also recommends that Price- 
Waterhouse and Company be authorized to make a one-ye audit of 
the books and finances of Local Union No. 808. 


The General President is requested to communicate with 
the Board concerning this matter by July 16, 1958. 


Martin F. O'Donoghue, 
‘ Chairman, Board of Monitors 


PRICE WATERHOUSE & CO. 


1000 Vermont Avenue, N. W. 
Washington 5, D. C. 
August 11, 1958 


Mr. Martin F. O'Donoghue, Chairman 

Board of Monitors for the Teamsters Union 
Tower Building 

Washington, D. C. 


Dear Chairman 0' Donoghue: 


On Friday, August 8, 1958, I was in New York in order to 
arrange for the examination of the records of Local Union 295 and 
Local Union 808 in accordance with the instructions we received from 
you under the date July 29, 1958. 


Mr. Warde B. Ogden, a partner in our firm, has undertaken 
to supervise this work, and the men selected to be in charge of 
the work in the offices of the two locals are Mr. Joseph Rigney 
and Mr. Harold Egan. Among the things which I left with these 
men for their guidance were copies which you furnished to me of 
letters from Mr. James Hoffa to the Secretary-Treasurers of the 
two local unions advising them of the arrangements and requesting 
their cooperation. 


% Mr. Ogden called me this morning. Our representative had 
¢Contacted Mr. Michael Burton at Local 295 by telephone in order to 
make arrangements to begin the work, Mr. Burton said he had not 
received a letter from Mr. Hoffa. In addition, he said he did not 
wish to take responsibility for making the arrangements with us 
without the approval of "a Board" which he says expects to hold its 
next meeting about two weeks from now. He thought it undesirable 
to ask the Board to meet for the special purpose of approving the 
audit examination. In addition to these things, Mr. Burton said 
most of the records of Local 295 are 4n the hands of the New York 
District Attorney. 


On Friday (the same day I was in New York) our representa- 
tive tried to contact Mr. John S. Mahoney at Local 808 by telephone. 
Mr. Mahoney is the man addressed as Secretary-Treasurer in the 
letter written by Mr. James Hoffa. He talked with a Mr. Pitzpatrick 
who identified himself as Business Agent and assistant to 
Mr. McNamara. Mr. Fitzpatrick said Mr. Mahoney’ is no longer an 
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Mr. Martin F. O'Donoghue, Chairman 
Board of Monitors for the : 
Teamsters Union -2- : August 11, 1958 


official of thé local union. Also, he said that the man with whom 

we must make arrangements for the examination of Local) 808 is 

Mr. McNamara but he did not know how to.reach Mr. McNamara on — 

Friday. Our representative called again this morning in an attempt 

to reach Mr. McNamara but was unsuccessful. In the case of Local 80, 
we do not know whether or not the letter from Mr. Hoffa was received. 
Mr. Fitzpatrick said he did not know. ty 


Because of the circumstances described above, I told 
Mr. Ogden to make no further attempt to begin the work at Local 295 
until he had word from me. In the case of Local 808, I suggested 
that since there were inquiries in the mill, he continue to try to 
reach Mr. McNamara. 


Will you please instruct us further. 


' 


Yours very truly 


s/Theodore Herz 


July 25, 1958 


ORDER OF RECOMMENDATION NO. 14 


FROM: MARTIN F. O'DONOGHUE, Chairman 
Board of Monitors 


TO: JOHN F, ENGLISH, General Secretary-Treasurer, 
International Brotherhood of Teamsters 


. The Board of Monitors, at its meeting of July 22, 1958, 
adopted the attached report of Price Waterhouse and Company and 
decided to request and recommend that you make a thorough study of 
4t and place it on the agenda of the next meeting of the General 
Executive Board so that the Board of Monitors and representatives 
of Price Waterhouse may discuss the contents of this report with 
the General Executive Board. 


You will note that this report calls for the establish- 
ing of records of the good standing membership of each member of 
local unions in the International and that such record keeping is 
an essential prerequisite to auditing and fiscal purposes, both 
for the International and the local unions. 


Later this afternoon, I intend to forward to you a copy 
of the financial report dealing with the International and, as 
soon as I receive it, I will have it delivered by hand to your 
office. 


Martin F. O'Donoghue 
Chairman 
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BOARD OF MONITORS “aan 
FOR THE Mov. &. ye Rahs 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA 


APPOINTED BY THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARTIN F, O'DONOGHUE, CHAIRMAN 
831 TOWER BUILDING 
WASHINGTON 8, D. Cc. August 18, 1958 
GODFREY P. SCHMIDT 

12 EAST 4197 STREET 


NEW YORE tz EW oon ORDER OF RECOMMENDATION NO. 18 
L, N. D. WELLS, JR. I Ss RIE AE TES ATES INNIS TPE DTT TN 
1610 NATIONAL BANKERS LIFE BLDG. 

ALLAS 1, TEXAS 


MARTIN F. O'DONOGHUE, Chairman 
Board of Monitors 


JAMES R. HOFFA, General President 
International Brotherhood of Teamsters 


Publication of Orders of Recommendation 
The International Teamster. 


The Board of Monitors recommends to General: 
President James R. Hoffa that all Orders of Rec endation, 
beginning with Order of Recommendation No. 15, be published 
in The International Teamster, beginning with the September 
1958 issue, and a =tom1000 word report of the 


a 
activities of the Board of Monitors, to be prepared by the 


Monitors, be published in each issue. 
It is requested that the Board: of Moatror be 
notified by August 22, 1958 concerning the: adoption of this 


Order of Recommendation. ‘ 
Masta t. 6 


arctan Fe ono! 
Board of Monitor 


August 19, 1958 
ORDER OF RECOMMENDATION NO. 20 


FROM: MARTIN F. O'DONOGHUE, Chairman 
Board of Monitors 


TO: JAMES R. HOFFA, General President 
International Brotherhood of Teamsters 


RE: Rules Governing the Conduct of Local Union 
Nomination Meetings and Election of Officers; 
Appointment of Committee to Confer with 
Monitors Concerning Rules. 


The Board of Monitors recommends that $2) General 
President James R. Hoffa, by August 27, 1958, promulgate 
for adoption by all Local Union Executive Boards the 
attached "Rules for the Conduct of Local Union Nomination 
Meetings and Election of Officers," and (2) by September 15, 
1958 the Executive Boards of all Local Unions, including 
those under trusteeship, adopt these Rules, in accordance 
with the provisions of Article XXI, Section 5 of The Inter- 
national Constitution. 


It is the intention of the Board of Monitors that these 
rules will remain temporarily in effect, until such time as 
the Monitors recommend the adoption of model provisions for 
dnelusion in local union by-laws. 


The Board of Monitors also recommends that by August 27, 
1958 General President Hoffa appoint a committee to confer 
with the Monitors and their staff concerning these rules and 
model provisions for inclusion in local union by-laws. 
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Order of Recommendation No. 20 -2- ' August 19, 1958 


It is requested that the General President notify the 
Board of Monitors by August 29, 1958 coricerning the promul- 
gation of the rules and the appointment of the committee and 
that the General President forward to the Board by September 
20, 1958 copies of letters from all Local Executive Boards 
concerning adoption of the rules. 


OTDo oghuel ’ Chairman 


Martin F. n 
Board of Monitors 


Order of Recommendation No. 20 -2- pues 19, 1958 


It is requested that the General President n 


otify the 


Board of Monitors by August 29, 1958 coricerning the promul- 
gation of the rules and the appointment of the committee and 
that the General President forward to the Board by September 
20, 1958 copies of letters from all Local sr hae Boards 


concerning adoption of the rules. 


Martin F. noghu 
Board of Monitors 


RULES GOVERNING THE CONDUCT OF 


ee ON ee eee 


LOCAL UNION NOMINATION MEETINGS AND ELECTION OF OFFICERS 


1. At least one month prior to the nomination meeting, a meeting 
shall be conducted for the purpose of voting upon rules for the con- 
duct of the election not inconsistent with the International Consti- 
tution and these rules, ‘and for the purpose of electing an Election 
Committee to supervise the conduct of the election. The Election 
Committee shall be composed of a chairman and four members, none of 
whom shall be a candidate in the election. 

2. At least twenty (20) days prior to the nomination meeting a 
list of those members eligible for nomination shall be posted at the 
local's office and at barns, warehouses and other places of employ- 
ment where notices of. the Local are posted. 

3. No person who has been convicted of bribery, extortion, 
robbery, embezzlement, grand larceny, arson, the obstruction of 
justice, burglary, or conspiracy to commit any of such crimes, shall 
be eligible to run for office, unless one year has elapsed subsequent 
to the restoration of his right to vote in elections held under the 
laws of the State of his legal residence. 

4. Notices of the time and place of the meeting to elect the 
Election Committee, the nomination meeting, and the election shall 
be posted at the Local! Union's office, at barns and warehouses and 
other places of employment where notices of the local are posted. 
Such notices shall also be sent by mail to members of the local 
union whose addresses are available. 

5. If the eligibility of a member to run for office is 
contested, the question shall be decided by the Election Committee 
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within 48 hours. The decision of the Election Committee may be 

| 
appealed to the General President who shall decide such an appeal 
within seventy-two (72) hours. ‘The Board of Monitors shall be 


notified of all such appeals and shall make recommendations to 


the General President concerning them. ; 
6. Nominations may be made by ariy member in good standing who 
attends the nomination meeting. A motion to close nominations shall 
not be in order until a reasonable opportunity has been afforded for 
all nominations. 
7. Every member in good standing shall have the right to vote. 
8. No later than the day following ‘the nomination meetings, 2 
list of the names and addresses of all members then eligible to. 
vote shall be furnished to all candidates. 
9. At least twenty (20) days prior to the election @ list of 
members then eligible to vote in the election shall be compiled. 
This list shall be kept in the Local's office and be made available 
to all members and candidates. 
10. No candidate shall make use of union funds or facilities 
for his election campaign except on terms of complete equality 
with all other candidates. 
ll. Where it is practicable, the balloting shall be conducted 
by a neutral outside agency, such as the Honest Ballot Association . 
or the American Arbitration Association. 
12. Absentee voting by mail may be authorized by majority vote. 
of the membership. Absentee voting shall be conducted with proper . 


safeguards by a neutral outside agency, where practicable, or the 


Election Committee. 
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13. Each candidate shall have the right to be present himself 


or have one observer present at all times during the election, 
including when the votes are cast and when they are tabulated, pro- 
vided that such observer shall be a member of the Local Union. 

14. All nomination and election records, including the 
minutes of nomination meetings and baliots cast, shall be impounded 
immediately and shall be preserved for a period of at least one 
year. | 

15. Candidates and their observers may challenge the eligibility 
of voters, and all challenged ballots shall be impounded. Challenges 
shall be investigated by the Election Committee ones if the challenged 
ballots are sufficient in number to affect the result of the election. 

16. Protests concerning the eligibility of voters, and the 
conduct and validity of the election shall be promptly decided by 
“the Election Committee. The decision of the Election Committee may 
be appealed to the General President who shall promptly decide such 
an appeal. The Board of Monitors shall be notified of all such 
appeals and shall make recommendation to the General President 
concerning them. Pending the resolution of such protests by the 
Election Committee and the General President, there shall be no 
induction of officers. 

17. These rules, which are intended to supplement the provi- 
sions of the International Constitution and By-Laws concerning safe- 
guards for democratically conducted nomination meetings and elections, 


shall be effective September 15, 1958. 


MEMORANDUM OF MEMBER WELLS’ 
CONCERNING ISSUANCE OF 
ORDER OF RECOMMENDATION NO. 20 


While I agree that certain of the proposed election rules are 
proper, others are clearly ill advised, cumbersome and unworkable. 
For example: 66 


1. Paragraph 3 sets up.a standard of eligibility for office 
contrary to the eligibility requirements of the Union Constitution.” 
The Monitors have no power to thus amend the Union Constitution. 


2. Posting of lists of those eligible for nomination requires 
a check of thousands--and in some instances hundreds of thousands-- 
of individual dues payment records wholly unnecessarily. Such 
checks should be required only of those who indicate willingness 
to be nominated. : 


3. Mailing notices to each. individual member is unnecessary ~ 
and will cause inordinate expense in addition to constituting an 
invitation to election protests. Posting in places of employment 
and union offices is entirely adequate. 


4, Paragraph 15 invites controversy and frivolous challenges, 
and ignores the experience and procedure of the whereby 
eligibility lists are prepared and checked prior to the election 
and challenges permitted only in limited areas. 


Majority promulgation of these election rules without consul- 
tation with union officials or NRIB agents experienced in election 
procedures here results in rules and procedures, parts of which 
are either: ; 

a. Contrary to the Union Constitution, or 

b. Cumbersome, unworkable, and requiring 
inordinate expense, or 

ec. Without precedent in any Union Constitution. 


Further any election procedures we require may well serve as 
precedent for adoption by other labor organizations. No labor 
organization in or out of the AFL-CIO presently follows the rules — 
which the majority suggest. I am doubtful that any would be 
willing to be. bound by such unrealistic procedures. Teamsters 
should be hela to no different standards than other labor organi- — 
zations. ' ; 
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Finally, specification of 4dentical rules without regard to 
size, form of organization, type and distribution of membership, 
availability of election facilities and the myriad practical 
problems is in my view unrealistic. . 


Rather than insisting upon such uniform specification we 
should further consult with those experienced in intra-union 
and NRIB election problems and procedures, specify: eneral 
standards, leaving their application .in local situations to 
the union membership subject, in the event of complaint, to 
prompt review by International officials and the Monitors. I 
think the majority's refusal to do so and the promulgation of 
the above Order both beyond our powers and unwise. 


September 5, 1958 
ORDER OF RECOMMENDATION NO. 21 


MARTIN F. O'DONOGHUE, Chairman 
Board of Monitors 


JAMES R. HOFFA, General President 
International Brotherhood of Teamsters 


Illegal Merger of Local Union No. 183, 
Fairbanks, Alaska, with Local Union No. 959 
Anchorage, Alaska. 


The Board of Monitors has made a thorough study of 
information submitted regarding the alleged merger of Local 
Union No. 183, Fairbanks, Alaska, with Local Union No. 959, 
Anchorage, Alaska. Particular attention has been paid to 
the circumstances of the special meeting on December 12, 
1957, at which the merger was purportedly ap roved by the 
‘membership of Local 183. On the basis of all the available 
information, including the official minutes of the meeting 
of December 12, 1957, and the report submitted by Inter. 
national Vice-President George E. Mock, the Board of Monitors 

_ reached the following conclusions. 


1. No proper notice specifying the purpose of the 
special meeting of December 12, 1957, was given to the 
membership. The law is well established that a vote taken 
on such an important issue as dissolution or merger is 
void, where the members have not been sufficiently apprised 
beforehand that anything so far outside the ordinary business 
of the union is to be presented at the meeting. 


2, The vital question of merger was unfairly presented 
to the membership by Trustee Raymond Carr; thus a |truly 
democratic expression of opinion was prevented, The minutes 
reflect that approval of the merger was treated as part of, 
or as a prerequisite to, the request for the granting of 
autonomy, and that the two issues were presented for a 
single vote. 


Although the above two grounds are deemed sufficient to 
require setting aside the supposed merger, attention is also 
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invited to the fact that the minutes reflect that more than 
seven members of Local 183 opposed the merger. Under Article 
XIX of the International Constitution, no local union can 
dissolve while there are seven dissenting members. The law 
generally reqards the merger of one union with another as 
amounting essentially to a dissolution of the former. It 

is noted further that the International Constitution con- 
tains no express provision for merger as distinguished 

from dissolution. 


Accordingly, the Board of Monitors recommends that 
General President James R. Hoffa take the following action: 


1. By September 12, 1958, inform Local Unions 183 
and 959, Vice-President George C. Mock, former Trustee 
Raymond Carr, and Chairman Einar 0. Mohn of the Western 
Conference, that the! purported approval of the merger of 
Local 183 with Local 959, which was given at the special 
meeting of December 12, 1957, has been declared null and - 
void by the General President; that the supposed merger 
has been dissolved; and that Locals 183 and 959 have been 
restored to the status of separate local unions, with 
restoration of their respective funds, records, and 
property. 


2. By September 12, 1958, revoke the removal of the 
trusteeship over Local 183, and order the reinstatement 
of a temporary trusteeship pending local elections. In 
view of the arbitrary acts of Raymond Carr, a2 new trustee 
should be named for Local 183 by September 10, 1958, Neithe: 
Mr, Carr nor Mr. Robert J. Dixon should be appointed as 
trustee. ‘ 


3. By September 12, 1958, order Price Waterhouse & 
Company to make a certified audit of the books and records 
of Local 183 from January 1, 1957, to date. 


4. By January 1, 1959, but no earlier than December 1, 
1958, direct that Local 183 be restored to self-government, 
with the nomination, election, and installation of officers 
being followed by the removal of the trusteeship. 


5, Within two days after each of the above compliance 
dates, notify the Board of Monitors whether there has been 
complience with each recommendation. 


ose 


6. By October 10, 1958, furnish the Board of Monitors, 
with a-legal memorandum setting forth the authority, under 
the International Constitution for ordering or upholding 
mergers as distinguished from dissolutions, and settee 
forth the criteria by which the merger of two locals is 
distinguished from the dissolution of one local coupled 
with the transfer of its members to another. 


By this Order of Recommendation the Board of Monitors 
expresses no opinion on ‘the desirability of an eventual 
merger of Locals 183 and 959, provided authority for such 
a merger exists and proper democratic procedures are followed. 


Martin F. O'Donoghue, 
Chairman : 


lan 


MEMORANDUM OF MEMBER WELLS 
CONCERNING THE ISSUANCE OF 
ORDER OF RECOMMENDATION NO. 21 


September 2, 1958 


£ dissent from the above Order of Recommendation for the 
following reasons: 


1. The majority action wholly ignores the welfare 
of the membership in the basic matter of collective 
bargaining and contract administration. It further ignores 
the following considerations which have resulted in 
practically unanimous approval of the merger by these 
members in attendance at regular meetings: 


"There are many factual and practical reasons for 
this almost unanimous confirmation of the value of 
the single local to the membership. Among the 
important aspects of this single operation: 


"1, Most of the members are working in construction, 
which necessitates their working on jobs, practical. 
ly all over the Juneau, Fairbanks and Anchorage 
areas. The single unit operation precludes their 
having to transfer from one union to another. This 
free movement from job to job without red tape or 
hindrance of any sort simplifies the job change 
situation for the men. 


There are only approximately 2700 members under 

this jurisdiction in the Territory. It is now an 

established fact that a single local, with union 

employees assigned to the various focal point 

areas, can not cnly operate more efficiently, 

giving th bers more actual service, but also 
It is evident 


"tn the overall analysis, the members are getting more 
service at lower operational cost and at the same time 

are moving from job to job at Zess expense and at less 
inconvenience. These men travel from jeb to job in small ' 
planes flown by bush pilots, The getting around is some- 
what difficult in any event and the men appreciate the greater 
ease of contact with their single local union. 
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"The original action for amalgamation came from the floor. 
The point of discussion at the time was greater facilitation 
for the traveling workers. The -subject has been discussed 
at many meetings since and urged repeatedly at|these meetings 
by the majority of the members. The subject matter was gone 
over thoroughly at the meeting I attended and the sentiment 
.was very, very strong for the amalgamated operation. There 
is only a very small group in Fairbanks that has been insistint 
on the two union operation within the jurisdictional area. 
These men are motivated by personal desires to) hold office 
and control union operations in that area, an area in which 
a single local union could command, at the most, a membership 
of from 500 to 600. ; 


"It is a matter of record that the vast majority of the 
workers wanted amalgamation in the first place) and that, 
at the present time, operating under the single union they 
want the operation continued." 


The quoted material is contained in a report made to the 
General President on August 14, 1958, by International Vice Presidert 
George Mock. The Monitors Order is issued without even a discussion 
of these important considerations - indeed, without) so much as a 
Monitor meeting to consider same. 


By the issuance of this Order, Monitors have wholly departed 
from the function specified in Judge Letts' Order to "counsel and 
make recommendations upon review of appeals"...."Ccounsel with 
and make recommendations to the General Executive Board looking 
toward the removal of trusteeships where removal is consistent 
with the best interest of the membership of the locals ..." 

The majority sets aside a merger which resulted in removal of 
trusteeship and, on highly technical procedural grounds, as to 

which we have heard only ex parte allegation, insists on return 

to trusteeship and division of local unions without a single word 

of discussion as to the best interest of the membership ot the Iocal. 


2. As to the alleged procedural irreguiarities, we have heard 
only one side of the controversy through:conference with complainant* 
Csperdes and Gilbert. Before making findings with |respect to the 
adequacy of notice, we should ascertain from the present officers 
just what notice was given. 


Nor can we fairly evaluate whether the issue was “unfairly 
presented to the membership" on the fragmentary record which 
is before us. If we are to hear Csperdes and Gilbert, we should , 
also hear Trustee Carr and at least some of the many members who 
have presented letters or telegrams urging us to slewece the merger, 
and deploring the attempts to disrupt the union which they attribute 
to those who proposed the action which the majority here takes. 
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The majority sets aside the merger on procedural grounds based 
on representations as to improper procedure made by MessrsSe Csperdes 
and Gilbert in personal appearances before the Monitors. Present 
union officers have been given no similar opportunity to appear 
before us. Findings as to alleged meecedirny. irregularity cannot 
properly be made until we hear both .sides. 


3. The order attributes “arbitrary acts" to one Raymond Carr 
on the basis of hearsay allegations. In my view the arbitrary 
act is that of the majority in declaring Carr ineligible as 
Trustee on the basis of such ex parte representation, and with- 
out so much as hearing his side Of the story. 


4. The majority errs as a matter of law'in equating "merger" 
with “dissolution”. 


5. appointed who "should 
not be a member has the effect of 
turning the col hours 
and working con 
who has no knowledge of -th 


majority's O 

United States, 

situation in Alaska. 

assure chaos and confusion, an end to t 

efforts, a halt to effective contract administrati 
follow the majority's requirement that a stranger 
miles to administer the union's affairs. 


Implicit in the majority's prohibition against any- member 
of the Teamsters in Alaska acting as Trustee is the premise that 
no Teamster in Alaska is sufficiently honest and capable to 
administer the union's affairs. There is no basis for such 
position. If a trustee must be appointed, the Alaskan Teamsters 
deprived of their autonomy, the appointment should be from those 
who are familiar with relevant economic conditions, collective 
bargaining patterns and contract administration. As I observed 
in connection with an earlier proposal of the majority in another 
context (Initial Report of Board of Monitors p. 109): 


"It is not so easy as to merely wave the wand in 
Washington and obliterate the present officers and 
replace them with those familiar enough with the 
contracts, and the collective bargaining relationships 

to immediately step in without substantial prejudice to ’ 
the rank and file. Attention should be given to such , 
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matters and proper plans laid before trusteeship 
is effectuated." 


/s/ Le Ne De Wells, Jk. 


Member Wells prepared this memorandum before the 
Order of Recommendation was drafted in its final 
form, and he reserves the right to amend Para- 

graph 5 of his memorandum. 


PRICE WATERHOUSE & CO. 


1000 Vermont, Avenue, N. W. 
Washington 5, D. C. 
August 13, 1958 


Mr. Martin F. O'Donoghue, Chairman 

Board of Monitors for the Teamsters Union 
Tower Building 

Washington 5, D. C. 


Dear Chairman O'Donoghue: 
SUBJECT: LOCAL UNION 808 


This morning I received a telephone call from my partner, 
Mr. Ogden, in New York and I talked on the same call with Mr. Egan. 
These men have tried three times to reach Mr. McNamara by telephone 
to make arrangements for the examination of Local Union No. 808 in 
accordance with the instructions contained in your letter of 
July 29, 1958. On each occasion they were able to reach only 
Mr. Fitzpatrick (who is mentioned in my letter of August 11, 1958 
on this same subject) and finally Mr. Fitzpatrick said Mr. McNamara 
was too busy with his pending appeal to be available for a 
- eonversation with us. Also he said Mr. McNamara told him to 
"have them deal with Hoffa". Mr. Fitzpatrick suggested that our 
representatives try again tomorrow at 4:00 otclock. 


I told Mr. Ogden to discontinue his attempts to reach 
Mr. McNamara and, specifically, I told him not to make the attempt 
again tomorrow at 4:00 o'clock, as suggested by Mr: Fitzpatrick. 
Mr. Ogden asked me if I wanted to keep Mr. Rigney and Mr. Egan 
assigned to this work so that they could begin to make the examina- 
tions when the necessary approvals have been obtained, and I told 
him to release the men for other assignments. Our New York office 
4s under the pressure of a heavy work load at the present time 
and to me it seems unreasonable that we should ask them to withhold 
these men from other assignments when the prospect is that the 
delay may be of indefinite duration. 


We await your further instructions. 
Yours very truly, 
/3/ Theodore Herz 


July 3, 


MARTIN F. O'DONOGHUE, Chairman 
Board of Monitors 


JAMES R. HOFFA, General President 
International Brotherhood of Teamsters 


Appeal to General Executive Board Concerning Joint 
Council 13 Election 


The Board of Monitors requests that no notice of 
decision be issued concerning the action taken by e General 
Executive Board on July 2, 1958 with respect to the | Joint 
Council 13 election appeal until the Board of Monitors has had 
an opportunity to make recommendations concerning the appeal. 


It is also requested that the complete file jon the 
Joint Couneil 13 election appeal be delivered to the Board of 
Monitors by 12 o'clock noon, July 3, 1958. 


Martin F. O'Donoghue, 
Chairman, Board of| Monitors 


BOARD CF MONITORS 
For The: 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS 


October S$, 


ORDER OF RECOMMENDATION NO. 23 


FROM: MARTIN F. O'DONOGHUE, Chairman 
Board. of konitors 


JANES R. HOFFA, General President 
International Brotherhood of Teamsters 


Bligibility of Nominees for Office in 
Local Union No. 377 


Joseph Larry Carelly, William James Gaw, and Joseph 
Sammartino have protested the ruling of the Executive Board 
of Local Union No. 377 that they are not eligible to run for 
office because their dues have not been paid on or before the 
first business day of each calendar month. Mr. William Presser, 
President of Joint Council No. 71, in his report to the General 
President has also noted that Mr. Carelly is not in compliance 
with the requirement of Article X, Section 5(¢) of the 1957 
international Constitution with respect to the payment of one 
month's dues in advance by members who are working under a 
checkoff agreement. Nor have Mic. Gaw or Mr. Sammartino com- 
plied with this requirement. 


The Konitors have given careful consideration to 
ir. Presser's report and to statements of the above-named 


nominees and the President and Secretary-Treasurer of the 
Local. 


Reasonable notice of the 1957 International Con- 
stitution's requirement of the payment of one month's dues 
in advance was not given to the members of Local 377: the 
members were not individually notified nor were the provisions 
of Article X, Section 5(c¢) read at the Local's meetings or 
posted on bulletin boards. The brief notice, captioned 
Wvembers Take Notice," which appeared in the March issue of 
The international Teamster, could not reasonably be considered 
proper novice to the T, 500,000 members of the Union. (In any 
event, Mr. Carelly is not on the mailing list of the magazine, 
and it does not appear that the two other nominees’ read the 
notice.) It is, therefore, concluded that the provisions of 
Article X, Section 5(¢) of the 1957 International Constitution 
have not been properly promulgated in Local 377 and that the 
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-appropriate provisions of the 1952 Constitution should govern 
the eligibility of the above-named nominees. 


The Monitors are in complete agreement with the 
interpretation of Article II, ‘Section 4, and Article X, 
Section 5(c), of the 1952,Constitution, set forth by the 
General Counsel of the International in his April 30, 1958 
letter to former Chairman Cayton to the effect that if a 
member has been on checkoff, he “is considered eligible if 
his dues were properly checked off . . » even though received 
late by the Local Union." It would be particularly’ unconscion- 
able to adopt any other interpretation in the instant case 
since the monthly statements which the Local Union submits 

_ to employers at the end of each month contain the notation 
that "dues must be paid by the 10th of the month." 


Moreover, even if there had been proper promulga- 
tion of the new Constitutional provisions, the ac¢eptance 
of the members! dues from their employers by the ocal with- 
out demanding the payment of. one month's dues in advance, 
constituted a waiver of the requirement of such payment. 


Accordingly, the Board of Monitors reco mends: that 

General President James R. Hoffa direct the Execu ive Board 
of Local Union No. 377 to declare Joseph Larry Carelly, 
Wiliam Janes Gaw and Joseph Sammartino eligible to run 

or office. 


- The above-named nominees have also contested the 
eligibility of Joseph Blumetti to run for office,| on the 
ground that Mr. Blumetti has never worked at the craft. 

The Board of Monitors recommends that Mr. Blumetti be ruled 
eligible inasmuch as it a cap that he was a Vice President 
of Local Union No. 410 at the time of the 1952 convention 
and hence in accordance with the provisions of Article II, 
Section 4, of the International Constitution the require- 
ment of having worked at the craft for two years is not 


applicable to Mr. Blumetti. 
Martin F. fie 


Chairman 


Member Wells dissents from that part of the above 
Order which recommends that Messrs. Carelly, Gaw, and 
Sammartino be declared eligible to run for office. He will 
file a dissenting memorandum at a later date. 


The majority of the Board also reserves’ the right to 
file a memorandum in ¢urtherSupport of this Order 
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Edward T. Cheyfitz 
Thomas A. Wadden, Jr. 
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Agnes A. Neill 

April 30, 


Honorable Nathan Cayton, Chairman 
Board of Monitors 

4200 Cathedral Avenue, N.W. 
Washington 16, D. C. 


Dear Judge Cayton: 


During our conversation of last Thursday, you suggested 
that I write to the Board of Monitors setting forth ny interpreta- 
tion of the provisions of the new International Constitution re- 
lating to eligibility for office, with particular reference to the 
requirement of "Good standing". ' 


The pertinent provisions of the International Constitution 
are as follows: 


Article II, Section 4. To be eligible for election to any 
office oF a Local Union or the International Union a member 
must be in continuous good standing for a period of two (2) 
years prior to omination for said office and myst have 
worked at the craft as a member for a total period of two-(2) 
years e 


Article X, Section 5 (c). All members paying dues to local 
anions must pay them on or before the first business day of 

in advance. Where membership dues are being 
chec to properly executéd check 
off author: > ; ligation of the member to 
make one (1) paym th's dues in advance to in- 
sure his good standing. Thereafter, he shall remain in good 
standing for each consecutive month for which the monthly chec% 


Honorable Nathan cf ‘on, Chairman 
April 30, 1958 
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off is made. Any member failing to pay 
such time shall not be in good standing 


As you are aware, the provisions of the old 
relating to good standing are being very liberally 
particularly for application to trusteed locals in 


tate the nomination and election of officers as a 
restoration of local autonomy. 
if a member was not under the "check off", he mus 


Under this liboral 


his dues at 


Constitution 
interpreted, 
lorder to facili- 
step toward the 
interpretation, 


tjhave paid his 


dues on or before the first business day of the current month, in ad- 


vance, for a period of two (2) years prior to the 


however, 


dues were properly checked off for a period of two 


to nomination or up to April 1, 1958, even though 
local union. 
is being considered as the agent of the union and 
employee. 


Under the language of the new Constitution 
room for such a liberal interpretation. A member 
must pay his dues on or before the first business 
month, in advance, 
and a member on "c 
in advance to insure his good standing. 
who fails to make payment of one (1) month's dues 
considered not in good standing if his dues are t 
Local Union after the first business day of the c 


heck off" must make payment of 


Despite the precise language of the new Co 
may, in my opinion, be circumstances in a given c 
cuse a member whose dues are received by the Loca 
the first business day of the current month. Whi 
case must be decided on its own facts, the follow 
jllustrations of those in which late payment of d 


(1) Where dues are properly checke 
manner and arrive late in the office of the 
the employer's delinquency; 


(2) Where illness makes it impossi 
pay his dues in advance. 


In summary, 
most widespread eligibility, 
must be followed. Consequently, 
circumstances will a m 
for office notwithstan 


only under such 


Ve 


f 


( 


ofan 


In effect, for the purposes of "chec 


the provisions of the 


ember be considered in good 
ding tardy payment of montl 


nomination. If, 


he was on “check off" he is considered eligible if his 


(2) years prior 
ger late by the 

off", the employer 
not that of the 


there is less 
hot on "check off" 
day of the current 


> 


for a period of two (2) years prior to nomination; 


one (1) month's dues 


Thus, a member on -"check off" 


in advance is 
ransmitted to the 
urrent month, 


n 
a 
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stitution, there 

se which would ex- 
Union later than 
le, of course, each 
ing situations are 
ues might be excused: 


d off in a timely 
Local Union through 


ble for a member to 


while every effort will be made to provide for the 


new Constitution 
extenuating 

standing and cligibl« 
y dues, 
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ard Benneit Willdsoes. 


hewal Cowmwel 


Plaintiffs ask equitable relief in the nature of an injunction 
against the threatened unlawful action of the defendant upon the 
following cause of actions 

1. Plaintiff, Joseph Grace, residing at 3541 Buck Road, 
_ Muntingdon Valiey, Pennsylvania, is President of lecal 107, 
Philadelphia (hereinafter referred to as the Local) of the Inter- 
national Brotherhood of Teamsters, Chauffeurs, Warehousemen & Helpers 


of fmerica. 

Raymond Cohen, residing at 1605 Brigantine Avenue, 
Brigantine, New Jersey, is Secretary-freasurer and Business 
Manager of the Local. 

Edward Battisfore, residing at 207-D Haddon Hills Apt., 

Crystal Lake, Haddonfield, New Jersey, is Vice President of the Local. 

Edward Walker, residing at 628 North Front Street, Phila- 
deiphia 23, Pennsylvania, ds Recording Secretary of the Lecal, 

Walter J. Baker, residing at 3034 Nesper Street, Phila- ’ 
delphia, Pennsylvania, Charles O'Lear, residing at 9975 Wistaria 
Street, Philadelphia, Pennsylvania, and Michael Hessicn, residing at 
888 M. Bucknell Street, Philadelphia, Pennsylvania are all Trustees 
ef the said Local, which has its office at 105 Spring Garden Street, 
Philadelphia, Pennsylvania. 


2. The International Brotherhood of Teamsters, Chauffeurs» — 


Warehousemen & Helpers of America, is an unincorporated labor union 
having its principal headquarters at 100 Indiana Avenue, N.W., Wash- 
ington, D.C. 

3. The defendant International is doing business in the City 
and County. of Philadelphia, the nature of its business being organiza~- 
tion of labor unions and supervision of the affairs of existing local 
unions in accordance with its constitution adopted October 5, 19573 and 
is represented in Philadelphia by its duly elected International Vice 
President, John B. Backhus, who resides at 8229 Bayard Street, Phila- 
delphia, Pennsylvania, and whose office is located at llth and Chew 
Streets, Philadelphia, Pennsylvania, in the City and County of 
Philadelphia. 

4, By virtue of its Constitution adopted at a Convention 
held in Miami Beach, Florida, September 30 to October 5, 1957, & cone 
tractual relationship exists between the plaintiffs as officers and 
trustees of the Local on the one hand and the defendant, International 
on the other, which Constitution, attached hereto, made part hereof, 
and marked Exhibit "A", grants certain rights to the Plaintiffs, 
4mposes certain obligations upon the defendant International, which 
rights and duties are hereinafter more specifically referred to. 

5. By virtue of a consent order entered January 23, 1958 an 
the United States District Court for the District of Columbia, in an 
action captioned "John Cunningham, et al., plaintiff, v. John ¥. English, 
et al., defendant, Civil Action 2361-57", the affairs of the defendant — 
International are, in accordance with the terms of the said consent 
order, subject, in certain respects specified therein, to the supervi- 
sion of a Board of Monitors composed of three persons, Martin W. ' 

- Otponoghue, Godfrey P. Schmidt, and L.N.D. Wells. A copy of the said 
consent order is attached hereto, made part hereof, a marked 
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Exhibit "B". The said consent order put into effect the Constitution 


identified in Paragraph 4, supra, and authorized the said monitors to 
counsel with the general executive board of the International union 
with a view to guaranteeing protection of the rights guaranteed to the 
members of the union by the said Constitution, and to make recommenda- 
tions on review of appeals taken under the Constitution. The said 
order gives no other power of recommendation to the monitors and, in 
particular, does not permit any recommendation outside the framework 
of the said Constitution. 

6. As @ result of publicity created by the Select Committee 
_ on Improper Activities in the Labor or Management Field of the United 
States Senate regarding the affairs of the Local as conducted by the 
plaintiffs, the aforementioned Board of Monitors, in excess of their 
- authority and in violation of their duties under the said consent order, 
has publicly demanded that the defendant International conduct an 
4nvestigation of the affairs of the said Local and the defendant Inter- 
national, in response to the gaid demand has proposed and presently 
threatens to conduct a hearing on certain charges against the plaintiffs, 
which were filed with the aforementioned Board of Monitors on or about . 
June 6, 1958. A copy of the said charges, denominated "Charges Against 
the Officers of Local 107, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen & Helpers of America", is attached hereto, 
made a part hereof, and marked Exhibit "¢", 

7. The defendant International, through its President, James 
R. Hoffa, has established a hearing panel to consider the said charges, 
which panel is proposed to consist of Harold J. Gibbons, International 
Vice President of the defendant, Howard Kline, Secretary-Treasurer of . 
the defendant's Local 773 of Allentown, Pennsylvania, and ¥. Joseph : 
Donohue, Esq., of Washington, D.C., who is not a member of or affiliated 
in any way with the International. ; 


8, The defendant International through ite President, 
James R. Hoffa, has established the said hearing panel end proposes to 


conduct the said investigation and hearing at the recommendation and 
direction of the Board of Monitors, allegedly in the exercise of powers 
conferred upon him by Article VI, Section 5 (a) of the aforesaid 
Constitution. 
9. The proposed hearing violates and threatens to violate 
the rights of plaintiffs under the said Constitution in| the following 
specific respects: 

a. The action of the defendant by its President is. 
entirely arbitrary and capricious and violative of the rights of the 
plaintiffs in that both he and the Board of Monitors have prejudged 
the merits of the charges against plaintiffs in violation of his duty 
under Article VI, Section 5 (a) of the said Constitution, 

b. The alleged exercise of the general President's 
power is in excess of his authority under Article VI, Section 5(a) of 
the Constitution in that he has no reason to believe the affairs of 
the Union are not being conducted in accordance with the Constitution 
and for the benefit of the members, On the contrary, he has acknow- 
ledged that he has received only seven complaints out of a total of 
14,000 members. 
o, The action of the defendant by its general President 
was arbitrary and capricious in that it is not in the interest either of 
the defendant International or of Local 107 in that the proposed z 
trusteeship would deprive the Local's 14,000 members of their right to” 
the services of their duly elected officers and would deprive them of 
the right to hold their regularly ‘scheduled election in November in which 
election, the members would otherwise have the opportunity to judge the 
merite of plaintiffs conduct on the basis of their records in offices 

d, The action of the general President in ordering the 
investigation and hearing is arbitrary and capricious because it is the 
result of the unlawful coercion and pressure of the aforesaid Board ~~ 
of Monitors and the aforesaid Senate Select Committee, 


whe 


e. The coercion and pressure exerted by the Board of 
Monitors upon the defendant International is in excess of any power 
granted them in the consent order, inasmuch as the Local and its 
officers are not parties to the litigation out of which the said order 
arose and inasmuch as their supervisory jurisdiction exists only with 
respect to the International and not with respect to any local affili- 
ated therewith and their powers under the consent order do not include 
the authority to order, recommend or advise with respect to trials of 
any individuals connected with this or any other Local or the 
International. 

f. Plaintiff: Raymond Cohen, as an international officer, 
has the right to be tried by the International executive board; all 
plaintiffs have the right to be tried by agencies specifically desig- 
nated in the constitutions; whereas, the proposed hearing panel in the 
instant matter is not a constitutionally specified tribunal; in fact, 
guch a panel is unprecedented in the entire history of the International 
union, and its creation has been prompted solely by the aforementioned 
unlawful coercion and pressure of the Board of Monitors and the Senate. — 


Select Committee 

wa Since September 26, 1957, all of the relevant books 
and records of the Local from the period January, 1951 to February, 1957 
have been in the hands of the aforementioned Senate Select Committee 


and sy remain, and plaintiffs have no access to them, and are therefore 
unable to defend/themselves in the proposed hearing. 

h. All of the relevant books and records of the Local 
from March, 1957 to January, 1958 are in the possession of the Bureau of 
Internal Revenue, United States Treasury Department, and plaintiffs have 
no access to them and without them are unable to defend themselves in’ 
the proposed hearing. 


4. The aforementioned Board of Monitors and the 
| 
Senate Select Committee have created such widespread, adverse and 
unfair publicity against plaintiffs and have exerted such improper and 


undue influence upon the defendant, ite officers and agents against 
the plaintiffs that it is 4mpossible for plaintiffs to) obtain from the 


defendant, its agents or officers, a fair consideration of the merits 
of their case. 

10. The threatened hearing has injured the plaintiffs in the 
exercise of their duties as officers and trustees of the Local and has 
adversely affected their ability to bargain collectively on behalf of 
the members of the Local, has injured and will continue to injure them 
and their reputation and ability to earn their livelihoods. : 

22, Plaintiffs have no adequate remedy within the defendant 
International Union because of the adverse influence alleged in Paragraph - 
9 (1), supra, and because the same {ndividuals who now threaten the 
hearing complained of are the ones from whom any redress would have to 
be sought. Furthermore, the International Convention! of the defendant 
union which would be their only further source of redress, is held in 
accordance with the Constitution only once each five years, the last 
one having been held September 30 through October 5, 19573 and the 
injury to the plaintiffs between the date of this complaint and the 
date of the next International Convention could not be repaired at 80 
lateva time, Furthermore, the threatened action of the defendant ise 
entirely arbitrary, capricious and beyond the scope of, and in violation 
of the Constitution of the International Union and therefore, plaintiffs 
are not required to exhaust any remedies within the International Union. 

12. Plaintiffs, on June 30 and July 1, 1958, demanded of the 
General President of the International that they be tried in accordance 
with the Constitution thereof and the demand has been refused. 


“Be 


WHEREFORE, plaintiffs request that the defendant and its 
officers and agents be enjoined temporarily and after hearing, 
permanently, from holding the purported hearing above described 
which they now threaten, and any other hearing except in accordance 
with the constitution of the International Brotherhood of Teamsters, 


Chauffeurs, Warehousemen & Helpers of America, 


s/ John Rogers Carroll 
Jonn Rocers Carroll 


Attorney for Plaintiffs 


COMMONWEALTH OF PENNSYLVANIA 3 
COUNTY OF PHILADELPHIA 3 


EDWARD F, WALKER, being duly sworn according to 
law, deposes and says that he 48 one of the plaintiffs in the 


within Complaint and is authorized to make this affidavit on 


behalf of all of the other plaintiffs and that all of the facts 
recited in the foregoing Complaint are true and correct to the 


best of his knowledge, information and belief. 


Sworn to and subscribed /ega/___Edward F. Malier 
Wi ° r 


before me this 10 day 
of July, 1958. 


Notary Public, Philadelphia, Philadelphia Co. 
My Commission Expires February 28, 1958 


CHARGES AGAINST THE OFFICERS OF LOCAL 107 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF 
AMERICA 
This action is brought by members of Local 107, 
through their attorney, Bernard I. Shovlin, against: 
; JOSEPH GRACE, President 
RAYMOND COHEN, Secretary~-Treasurer 
EDWARD BATTISFORE, Vice-President 
EDWARD WALKER, Recording Secretary 
WALTER J. BAKER, Trustee 
CHARLES O'LEAR, Trustee 
MICHAEL HESSION, Trustee 


1. We! contend that your Board of Monitors have 


jurisdiction to hear the charges brought by and preferred 
by the undersigned, all members in good standing of Local 
107, under paragraph three (3) of the Consent Decree 
entered by the Honorable F. Dickinson Letts in the U. 8. 
pistrict Court of the District of Columbia, Civil Act. Ho. 
2361-1957, between John Cunningham et al, Plaintiffs and 
John English, et al, defendants the General Executive 
Board of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, on 
January 23, 1958. 

2. The Constitution adopted at the Convention 
of the International Brotherhood of Teamsters, Chauffeurs, 
Waxrehousemen and Helpers of America held in Los Angeles, 
California, October 13 to 17 inclusive, 1952, was at all 
times hereafter charged in effect and it in law constitutes 
a contract obligating the members, officers and the 
business agents as well as the Plaintiffs and Defendants 
in this action. 


3. Under said Constitution, the praaneuree 
and all other members of the Local are granted certain 
rights among which is the right (which cannot be 
exercised because of the conduct of the Defendants |as 
hereinafter alleged) to a remedy for the intolerable 
gituation; and lawless or irresponsible conduct here- 
after described; and said Constitution imposes certain 
duties upon the defendants, Officers of Local 107, | with 
respect to their administration of the business and 
affairs of the Local, which duties the hodenduntaras 
hereinafter appears, repudiated or failed to perform. 

4. In furtherance of this common effort) or 
conspiracy to obtain the election of Raymond Cohen] as 
Secretary-Treasurer, the Defendants accepted large sums 
of money from Local 169 of the International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America contrary to and in violation of the Constitu- 
tional provision of Article XIII (Section 2). 

5, Purporting to act as members of the Execu- 
tive Board of Local 107 after their alleged election, 
the Defendants by intimidation or threats and other 
forms of coercion, forced the resignation of the 
following members, duly elected to office, in violation 
of Article XXI Section (4) of the aforesaid Constitution 


and in violation of their rights under Article xviir of 
| 


the Constitution: 
A. William Benkowski, duly elected Vice President; 
B. John Fisher, duly elected Business Representative; 
C. Harry Tustin, duly elected Business Representative; 
D. James Murphy, duly elected Business Representative. 


6. The Defendants conspired and permitted the 
following members to be dismissed as members of Local 107 
without a hearing in violation of the Constitution: 

A. Raymond Clark 
'B. Willdam Clark 
Cc. James Lavelle 
7. Raymond Cohen and the other defendants did, 
contrary to the Constitution, conspire and contrive the 
following illegal acts: 
(a) Elected officers, including the Vice- 
Presidents, without effecting proper notice to 
the members that an election was to take place. 
(b) Appointed Benjamin Lapensohn and 

Abraham Bierman to hold officers as Business 

Agents contrary to and in violation of 

Article II Section (4) of the Constitution, 

neither of whom were members of Local 107 

in good standing. 

8. That the Defendants by consent or agreement, 
specifically the Defendant, Raymond Cohen, misused the 
gum of Fifteen thousand Dollars ($15,000): in that he, 
contrary to and in violation of the aforesaid Constitution 
and without the consent of the members, paid to John Fisher, 
James J. Murphy and Harry Tustin each Five thousand dollars 
($5000) for the purpose of having them each resign from 
office as duly elected Business Representatives. 

9. Defendants did enter into agreements with 
certain firms and corporations, more particularly Food 
Fair Inc., United Parcel and other firms or corporations, 
which allowed persons and/or individuals to be employed 
by said firns, who were not members of Local 107 or any 
other Local recognized by the said Executive Board of 


International Teamsters, and said individuals performed 
work and services for said firms or corporations which 
should have been performed by members of Local 107 which 
was and is in violation of the Constitution of 1952. 


10, Defendants did, and in particular Raymond 


Cohen, Secretary-Treasurer, and his agent, and |co= 


conspirator, Benjamin Lapensohn, did receive from Food 
Fair Inc., a corporation under agreement with said Local, 
gifts in the form of stock, at a price below the prevail- 
ing market price, all of which is in violation of the 
Constitution and is against the interests of the members 
of that Local and the International Brotherhood of 
feamsters, Chauffeurs, Warehousemen and Helpers of America, 
11. That the defendant, Raymond Cohen, while 
acting as Secretary-Treasurer, acted contrary to and in 
violation of Article II Section 2 (a) and Article xviir 
Section 13 (a) of the aforesaid Constitution, in permitting 
Joseph Cendrowski and Peter Lusko to hold positions of 
trust and control, though as a matter of public record 
both have been convicted of crimes. 
12. The Defendants contrived, agreed, ordered, 
tolerated, permitted and condoned violations of the Con- 
stitution to occur in that, they failed to investigate 
either within or without of the Union the following 
known offenses: 
(a) Assault and Battery upon Vincent 
Minisci, a member of Local 107 (who testified lbefore U.8. 
Senate Select Committee) on or about 5 or 7 June 1954, 
(b) Assault and Battery upon said Vincent 
Minisci on or about October, 1954. 
(c) Forgery of a check in the amount of 
$2500.00 dated April 11, 1956 made payable to |David Kanner 
and signed by Joseph E. Grace and Raymond Cohen, fraudu- 


lently endorsed by an unknown person. 


(a) Forgery of a check in the amount of 
$1000.00 dated March 16, 1956 made payable to David Kanner 
and signed by Joseph E. Grace and Raymond Cohen and 
fradulently endorsed by an unknown person. 

{e) Forgery of a check in the amoynt of 
$200.00 dated May 20, 1955 made payable to David Kanner 
and signed by Joseph E. Grace and Raymond Cohen and 
fraudulently endorsed by an unknown person or persons. 

(f) Forgery of a check in the amount of 
$150.00 dated June 3, 1955 made payable to David Kanner 
and signed by Joseph E. Grace and Raymond Cohen and 
endorsed by someone other than the named payee, said per- 
son being unknown to the Plaintiffs or other members of 
Local 107 and drawn on the Union's funds. 

(g) Forgery of a check in the amount of 
$1000.00 dated 10 January 1956 drawn on the Union’s funds 
and made payable to Joseph EB. Katz and signed by Joseph 
E. Grace and Raysiond Cohen, and endorsed by a person 
other than the named payee and by person or persons 

unknown to the Plaintiffs, the members of ‘Local 107. 

(8) Ascault and Battery on Samuel Crovenst: 
Business Agent, Wilmington, Delaware. . 

(1) Defendants hired gangsters, racketeers 
to commit Assault and Battery on one Edward McCormick, a 
member of the Local in good standing, who is one of the 
affiants, on June 5, 1958. 

The following charges are specifically alleged 
‘against Raymond Cohen, Secretary-Treasurer and Business 
Agent of said Local and General Trustee of the International 


Brotherhood of Teamsters, Chauffeurs, Warehousemen and 


Helpers of America: 
1. In the respects hereinafter set forth, said 


Raymond Cohen has violated specific provisions of the 
Constitution of the International Brotherhood of Teamsters, 
Chauffeurs, Warchousemen and Helpers of America. 

2. In the respects hereinafter set forth, Cohen 
has violated his oath of loyalty to Local 107 and to the 
‘International Brotherhood of Teamsters, Chauffeurs, Ware=- 
housemen and Helpers of America. 

3. In the respects hereinafter set forth, said 
Raymond Cohen has violated his oath of office 4s an 
official of Local 107 and as an official of the Inter- 


national Brotherhood of Teamsters, Chauffeurs, | Warehouse- 


men and Helpers of America. 
4. In the respects hereinafter set seth, said. 
Raymond Cohen has been guilty of conduct unbecoming a 
union member. 
5. In the respects hereinafter set forth, said 
Raymond Cohen has been guilty as an officer of Local 107 
and of the International Brotherhood of Teamsters, 


Chauffeurs, Warehousemen and Helpers of America of gross 


inefficiency which has hampered and impaired the interests 
of said Local Union and of the said International Organiza- 
tion. 
6. In the respects hereinafter set forth, said 
Raymond Cohan has been guilty of misappropriation of union | 
property and funds. 
7. In the respects hereinafter set forth, said 
Raymond Cohen has conducted or participated in activities 
which tend to bring the said Local Union and the Inter- 
national Union into disrepute. 
8. In the respects hereinafter set forth, said 
Raymond Cohen has disobeyed the regulations, rples, mandates 
and deeress of the Local Union and of officials of the 


Internaticnoal Union. 
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9, In the respects hereinafter set forth, said 
Raymond Cohen has been guilty of acts and conduct incon- 
sistent with the duties, obligations and fealty due the 
membership of a trade union and has violated sound trade 
union principles. 

Specifically, it appears from the sworn testimony 
before the United States Senate Select Committee on Improper 
Activities in the Labor or Management Field that: 

i. Said Raymond Cohen has xetuned to answer any 
questions concerning his increase of net worth in the 
amount of $46,000.00 during the period when he was Secretary- 
Treasurer of Local 107. 

2. Said Raymond Cohen has, during the period 
while he was Secretary-Treasurer of Local 107, spent $4000.00 
more than his income from any legitimate source. 

3. Said Raymond Cohen has misappropriated or 
failed to explain his use of cash available to him as 
Secretary-Treasurer from the union treasury in the amount 
of $50,000.00. 

4, Said Raymond Cohen has purchased out of Union 
funds articles of personal property which he used or 
acquired as his own property, such as a yacht or boat, 

a house, etc. 

5. During his incumbency as Secretary-Treasurer, 
said Raymond Cohen has misused or failed to account for 
$57,000.00 of union funds which accountants have been unable 
to trace and which Cohen has been unwilling to explain. 

6. During the period of his incumbency as 
Secretary-Treasurer, said Raymond Cohen has misappropriated 
to his own personal use approximately $190,162.00 of union 
funds. 

7. During the period of his incumbency as 
Secretary-Treasurer, unexplained cash disbursements totaling 


$250,000.00 came out of the uaion treasury and the said Mr. 
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Cohen has been unwilling to explain such disbursements. 

8. During the recent Miami convention, Mr. Cohen 
authorized or permitted, without the consent of the member- 
ship, the expenditure of $31,000.00 for delegates to said 
wiami Convention and Mr, Cohen has refused to explain such 
expenditures. 

9. Liste of strike benefits and similar expeadi- 
tures prepared by or with the permission of Mr, Cohen during 
his incumbency as Secretary-Treasurer are characterized by 
numerous and serious forgeries giving rise to unmistakable 
inferences of enbezzlement, all of which Mr. Cohen has 
refused to explain. 

10. During the incumbency of Mr. Cohen as 
Secretary-Treasurer, persons who opposed Mr. Cohen were 
subjected to threats, violence and beatings for which Mr. 
Cohen, when questioned, refused to give any explanation. 

11. During his incumbency as an official of Local 
107, Mr. Cohen participated in a relationship with one 
Benjamin Lapensohn and in contract negotiations with Food 
Fair which indicated, at the very least, undue and improper 
influence, and, at the most, bribery and extortion. 

12. The said Raymond Cohen, by having recourse 
to the privilege against self-incrimination, refused to 
explain the conduct of his union stewardship aad has thus 
‘violated the fiduciary relationship that should exist 
between a union official, the union and the ynion membership. 

13. The undersigned are prepared to submit proof 
of the, items hereinbefore set forth and that [much of tka 
proof of these items 4s available to the Monitors, to 
the International Organization, and to its officers through 


the hearings of the McClellan Committee. 


We, therefore, pray that your Board of Monitors 
accept jurisdiction of our charges and we pray that for 
the welfare of the Local, its members and the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America as well as the good of the United States, 
that Raymond Cohen be dismissed as officer of Local 107 
together with other defendants mentioned. 


8.G. John €C. Jones 


a ns 


s8.G. Edward P. McCormick 
8.G. Julius R. Bangent 


Lk 


8.G. Frank Grinn 


th nal 


8.G. Edward Manderson 
8.G. William J. Albert 


ee ce 


8.G. Carmen Grasso 


8.G. William Brunkel 


S8.G. Charles McDermott 


LL 


8.G. James Ballentine 


BERNARD I. SHOVLIN 
Attorney at Lav 
631 HAND TITLE BUILDING 
Philadelphia 10, Pa. 
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cory 


Jos GRAce ce. Pr. wo. 
RAYON COIN 

gDOVA RB BATIT ITC ts $ 

aD ean? ] aL 2 


CHAULES OT LAT 
MICHA :L HesStod 3 JUNE Toit, 1953 


Ve 
INTERNATICNIL BROTHERHOOD OF NO, 
TEAUSTAgS, CUAUEFEUCs, : 
WAALHOUSSKCN AND HLLPo3s OF 
AUERICA : 


AFFIDAVIT 


COMMONGEALTH OF PINNGYLVANIA 3 
COUNTY OF FHILAVELPAIA H S36 


WOFARD AALKEA,- being auly sworn according to law, 
doposes and says that he is one of the plaintiffs in the within 
captioned action and thet he is authorized to make this affidavit 
on behalf of 211 of the plaintiffs and that on Tuauday, Septeaber 
$, 1458, the president of the defendant International caused to , 
be delivered to Raynoad Cohen, one of tho plaintiffs, a letter 
dated septeaber 8, 1958, 3 copy of which is attached hercto, in 
which he status his duteution to conacace procuedings fn connec 
tion with the hvaring complained of in the cooplaint herein on 
septeaber 11, 188, and that such proceedings are to be comacnced 
in accordance with a recoauesdation of the Board of Koaitors node 
in a lotter to the presidont of the defendant laternational from 
the chairaun of the said Board of Yonitors dated september 2, 1665, 
a copy of which fs attached hereto, and thut said proceudings 


dmainently threntua the right» of the plaintiffs fin that: ; 
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(a) Both letters show that tho president ond the 
Board of Monitors havo prejudged tho outcome of the investiga- 
tion and 

(v) Plaintiffs, being without their books end 
records, aru unable to defend theaselves in the said investi- 
gation ond if it is permitted to proceed, they will forfoit all 
possible opportunity to affect its outcone, and 

(c) That immediate and irreparable loss and damage 
will result to plaintiffs before this matter caa be heard on 


notice. 
Sworn to and supseribsed $ 
before se this 10 day : (signed) cdward walker 
Pern See tee ae ae ere eas a 
of septexber, 1953. : Edward Walker 


(signed) Bernice Goodaan 
Rotary Fublic, Philadelphia, 
Vhiladelphis Co. 
My coanission Expires January 26, Lyvl 


September 8, lots 


Mr. Raynond Cohen, Sec. Treas. 
Teaastors Local Union No. 107 
105 spring Gerdea Street 
Fhilcdelphiu, Poani. 


Dear Sir ond Brother: 


Enclosed is 2 copy of the Price Waterhouse report on the 
audit of the books of Local 107 and a copy of alletter 
frou the Coard of Honitors, dated September 2, 1553. 


This is to advise that on Thursday, September ll, 1558, 

& panel, 25 proposed by the Board of Nonitors, will be in 
Philadelphia to conduct a prelininary invostigution,. 

Based upon the report of this panel, charges will bo filed 
against you and the officers of your Local with) the purpose 
of placing Local 107 in trusteeship. 


The composition of this panel is as follows: Harold J. Gibbons, 
Yaternational Vice Fresident, Howard Klino of Local 773, and 
at the request of the Board of Konitors the outgide public 
momber, ¥. Joseph Donohue of the bistrict of Columbia. 
Freternally yours, 
(signed) James &. Hoffa 


Jaues 2. Hoffa 
Genoral President 


geptenber 2, 


ur. Janes R. Hoffa 

General President 

Jaternstional Brotherhood of Teansters 
25 Louisiana Avenue, N. 4. 

#ashingtoa 1, D. C. 


Dear Er. Hoffa: 


Enclossd is a copy of the Price taterhouse Report on 
Local Union No. 107, Philudeiphia, Ponnsylvsaia. 


In accordance with the provisions of Order of Recomaenda - 
tion No. { and ay letter of July S, 1953, addressed to you, 
the Board of Xonitors recommends that by septenber 15, 19343 
the Iatornational Union file charges against Local 107 in 
accerdunce with the provisicas of Article VI, section £(a) 
of the Internution2l! Constitution, that by Sep-teaber 14, 

1958 a copy of the charges be furnished to the Vontitors, 
and that by October 12, 1953 a hearing be conducted on the 
charges. 


It 45 also recomended that the charges be bisud upon 
the complaints filed by the tank ana Pile Comittee of 
Local 107, the evideace devolored by the senate oclect 
Coanittee and the enclosed Price daterhouse report. Hr. 

< Theodore Herz of Price saterhouse and Coopany has expressed 
his willingness to assist whoucver you dusignste to draw 
up the charges. 


Very truly yours, 


(signed) Kartia F. O* Donoghue 


Kartin F. O* Donoghue 
Chairnun 
znclosure 


JOSEPH GRACE 
RAYMOND COHEN 
EDWARD BATTISFORE 


MICHAEL HESSION 
Vv. 


INTERNATIONAL BROTHERHOOD 

*| OF TEAMSTERS, CHAUFFEURS, 

| WAREHOUSEMEN & HELPERS OF 
AMERICA. 


| AND NOW, this tenth day of September, 1958, upon 
consideration of the within Complaint and affidavit, a rule is 
hereby granted upon the defendant to show cause why the preliminary 


injunction prayed should not issue. 


| 
RULE RETURNABLE Friday, September 12th, /1958 at 11:00 
o'clock A.M., Court Room 246, City Hall, Broad and Market Streets, 
Philadelphia, Pennsylvania. 


s/ Chudoff 
; u 


as 


y a 


titsy, AL 


COPY 

JOSEPH GRACE | : COURT OF COMMON PLEAS. NO.i 

RAYMOND COHEN 

EDWARD BATTISFORE : 

EDWARD WALKER 

WALKER J. BAKER : 

CHARLES O'LEAR 

MICHAEL HESSION : 

vs. ." JUNE TERM, 1958 

INTERNATIGNAL BROTHERHOOD : 

OF TEAMSTERS, CHAUFFEURS, : 

WAREHOUSEMEN AND HELPERS 

OF AMERICA : NO. 3949 
ORDER 


AND NOW, to wit,, this 22nd day of September, 1958, 
after hearing in open court, upon the deposit of security in 
the sum of Thirty-Five Hundred ($350000) Dollars by te 
plaintiffs, it is ORDERED and DECREED that PRELIMINARILY until 
FINAL HEARING AND ADJUDICATION, the Defendants, International 
Brotherhood of Teamsters, Chauffeurs, Werehousement and 
Helpers of America are enjoined from proceeding with an investi- 
gation for the purposes of determining whether Local 107, 
International Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America shall be placed jn trusteeship. 

It is further ORDERED and DECREED that a panel 
appointed by James R. Hoffa, General President of the Inter- 
national Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, consisting of Harold J. Gibbons, 
Fnternetional Vice President, Howard Kline of Local 773, and 
F. Joseph Donohue of the District of Columbia, are hereby 
bound by this PRELIMINARY INJUNCTION. 


BY THE COURT: 


: Law OFPicEs 
Eowano BENneTT WILLIARS 
1000 HILL BUILDING 
WASHINGTON ©, D, C- 
. — lo Oe 
, METROPOLITAN ©6868 « 
» 


COPY 


_ 382 


Eo ane ou. FS 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA 


APPOINTED BY THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARTIN F. O'DONOGHUE, CHAIRMAN 
831 TOWER BUILDING - 
WASHINGTON 8, D. C. 


August 18, 1958 


+ L. N. D. WELLS, JR. ; 
1610 NATIONAL BANKERS LIFE BLDG. 
1, TEXAS 


Mr. John F. English 

General Secretary-Treasurer 
International Brotherhood of Teamsters 
25 Louisiana Avenue, N.W. 

Washington 1, D.C. 


2, Dear Mr. English: 


; With respect to the filing of charges against Vice 

‘I President Owen B. Brennan pursuant to Order of Recommene 

ne dation No. 17, dated August 15, 1958, I recommend) that 
you secure special outside counsel to advise you in the 
preparation of the charges, in the gathering of evidence, . 
and in the presentation of the case before the generat 
Executive Board. I make this recommendation to you 
because Vice President Brennan and General President Hoffa 
were business associates in managing Mr. Davidson), and, 
accordingly, it would not be appropriate for the General . 
Counsel or special ‘counsel of the International Union to 

! act as legal adviser to. you concerning the charges against 
Vice President Brennan, . . 


Yours very truly, 


Masta. 0 Daag bd | 


+ a Martin F. O'Donoghue 
: , ; Chairman... 
‘ Board of Monitors 


ps 
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August 26, 1958 


Martin F. O'Donoghue, Esquire 
Chairman, Board of Monitors 
International Brotherhood of Teamsters 
831 Tower Building 

Washington 5, D. C. 


Dear Marty: 


Reference is made to your Supplemental Crder to 
Order of Recommendation #16 relating to Vice President 


Owen B. Brennan. 


Your Order contemplates that the International 
employ special o tside counsel to process charges against 
Vice President Brennan. As you must reslize, this is an 
extreme departure from anything which the Teamsters Union 
has ever done and, indeed, it is at variance with the 
prectice in most other Internationals. 


. There is nothing in the Teamsters Constitution 

- which contemplates the employment of counsel] for such & 

_/ purpose. In fact, under Article XVIII, Section l(b), the 

.. -) gecused is not entitled to be represented by counsel. It 

would seem to follow from this provision that it would be 
manifestly unfair for the Union to be allowed to employ 
an attorney while that same right was denied the member 
undergoing trial. Counsel for prosecution or defense in 
Union hearing procedure would be & precedent clearly at 
war with the Constitution. Finally, if the employment of 
an attorney were contemplated by the Constitution, I could 
not agree that the International was not free to employ 
counsel of its own choosing or use regularly retained 


counsel. 
In view of the constitutional problem that is 
presented by your Supplemental Order of Recommendation, the 


International will defer any action against Brennan until 
the matter of special outside counsel is resolved. 


Very truly yours, 


Edward Bennett Williams 
General Counsel 


BOARD OF MONITORS 
FOR THE 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA 


APPOINTED BY THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Tea? ; 
| 
MARTIN F. O'DONOGHUE, CHAIRMAN 


pended laste September 3, 1958 


GODFREY P. SCHMIDT 
12 EAST 41st STREET 
NEW YORK 17, NEW YORK 


L, N. D. WELLS, JR. 
1610 NATIONAL BANKERS LIFE BLDG. 
DALLAS 1, TEXAS 


Edward Bennett Williams, Esquire 
1000 Hill Building 
Washington 6, D. C. 


Dear Ed: 


This will acknowledge receipt of your letter of August 26, 
1958, in which you raise a’ constitutional problem concerning 
the employment of special outside counsel, which was recommend- 
ed by the Board of Monitors in its Supplemental Order to Order 
of Recommendation No. 16. 


To begin with, it should be noted that Article XVIII, 
Section 1(b), which has reference to the trial of "any member 

or officer of a Local Union," is not applicable in/the instant 
case, inasmuch as the Monitors have recommended that Vice 
President Brennan be tried as an International Union officer : 
in accordance with the provisions of Article XVIII, Section 3(d). 
In any event, Section 1(b) provides that the accused is not 
entitled to be represented by counsel; it does not! provide that 
counsel may not be retained to advise the accused and the 

member of the Local Union who might represent the accused, 

The Board of Monitors did not mean to imply by its suppie= 
mental Order that the special counsel should present the 
case against Vice President Brennan before the General Ex- 
ecutive Board, but rather that the counsel should serve as an 
advisor to the charging party. Finally, it would be inap- 
propriate for the International to employ counsel of its own 
choosing or to use regularly ‘retained counsel because, as the 
case develops, General President Hoffa, who was a business 
associate of Vice President Brennan in managing Mr, Davidson, 
may be implicated in the misappropriation of funds, 
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August 26, 1958 


Martin F. O'Donoghue, Esquire 
Chairman, Board of Monitors 
International Brotherhood of Teamsters 
831 Tower Building 

Washington 5, D. C. 


Dear Marty: 


Reference is made to your Supplemental Order to 
Order of Recommendation #16 relating to Vice President 
Owen B. Brennan. 


Your Order contemplates that the International 
employ special outside counsel to process charges against 
Vice President Brennan. As you must reslize, this is an 
extreme departure from anything which the Teamsters Union 
has ever done and, indeed, it is at variance with the 
practice in most other Internationals. 


There is nothing in the Teamsters Constitution 
- which contemplates the employment of counsel for such 8 
-\ purpose. In fact, under Article XVIII, Section l(b), the 
-:-- accused is not entitled to be represented by counsel. It 
would seem to follow from this provision that it would be 
manifestly unfair for the Union to be allowed to employ 
an attorney while that same right was denied the member 
undergoing trial. Counsel for prosecution or defense in 
Union hearing procedure would be a precedent clearly at 
war with the Constitution. Finally, if. the employment of 
gas an sttorney were contemplated by the Constitution, I could 
vr not agree that the International was not free to employ 
: comes of its own choosing or use regularly retained 
counsel. 


In view of the constitutions problem that is 
presented by your Supplemental Order of Recommendation, the 
Internstional will defer any action against Brennen until 
the matter of special outside counsel is resolved. 


Very truly yours, 


Edward Bennett Williems 
General Counsel 


RWB: jt 
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MARTIN F. O'DONOGHUE, CHAIRMAN 
WARIAnerCAEs esters September 3, 1958 


GODFREY P. SCHMIDT 
12 EAST 41st STREET 
NEW YORK 17, NEW YORK 


LL. N. D. WELLS, JR. 
1610 NATIONAL BANKERS LIFE BLDG, 
DALLAS 1, TEXAS 


BOARD OF MONITORS 
FOR THE 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA 


APPOINTED BY THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


>? 


Edward Bennett Williams, Esquire 
1000 Hill Building 
Washington 6, D. C. 


Dear Ed: 


This will acknowledge receipt of your letter of August 26, | = 
1958, in which you raise a‘'constitutional problem concerning © erie 
the employment of special outside counsel, which was recommend=. — 
ed by the Board of Monitors in its Supplemental Order to Order 


of Recommendation No. 16. 


To begin with, it should be noted that Article XVIII, 
Section 1(b), which has reference to the trial of “any member ‘ 
' or officer of a Local Union," is not applicable in| the instant ~~~ 
case, inasmuch as the Monitors have recommended that Vice ag 
President Brennan be tried as an International Union officer |. = 
in accordance with the provisions of Article XVIII, Section 3(d). 
In any event, Section 1(b) provides that the accused is not’ ek 
entitled to be represented by counsel; it does not, provide that 
counsel may not be retained to advise the accused and the 

member of the Local Union who might represent the accused. 

The Board of Monitors did not mean to imply by its) Supple- 

mental Order that the special counsel should present the 

case against Vice President Brennan before the General Ex- 
ecutive Board, but rather that the counsel should serve as an 
advisor to the charging party. Finally, it would be inap- 
propriate for the International to employ counsel of its own 
choosing or to use regularly ‘retained counsel because, as the 

case develops, General President Hoffa, who was a business . 
associate of Vice President Brennan in managing Mr}, Davidson). 

may be implicated in the misappropriation of funds, 


Edward Bennett Williams, Esquire -2- September 3, 1958 


Accordingly the Board recommends that the International 
Union comply with the provisions of Order of Recommendation 
No. 16 and the Supplemental Order thereto. 


Sincerely yours, 


Martin F, see 


Chairman 


October 17, 1958 


Martin F, O'Deneghue, Esquire 
Chatrman, Board of Monitors 
International Brotherhood of Teamsters 
£31 Tower Building | 
Washington 5, 0, C. 

Rer Order of Recommendation #16. 
’ Dear Mr. O'Donoghvet 


This has reference to your Order of Recommendation #16 relating to charges 
against Seventh Intemational Vice President Owen B, Brennan. More particularly 
. It refers to yeur recommendations that | disqualify myself Frorn any particlpation In 
this matter end that the International retain counsel to ald In the preparation and 
presentation of the case. - 


General Secretary John English and First International Vice President 
John Conlin ara both unwilling to prefer charges against Vice President Brennan. 
Pleazo be advised, however, thot I, os General President, will profer these charges 
If you approve my participation In this case. 1 feel that In a matter as serious os 
this, particularly when It Involves a Vice President of our International Union, the 
_charges ore most properly preferred by the General President and 1 am willing to. 
undertake that responsibility. 


| cannot agree, however, to any active particlpation’by an attomey In 
this case. Our Constitution ts clear and it has been standard practice in the past 
not to allow participation by counsel for elther side. There Is cnjunbroken Hine 
of precedent to support this position end | do not believe that the International 
should deviate from this practice In the present case. | 


If you approve my participation and withdraw your recommendatian with 


- regard to counsel, | will file charges as soon as possible upon recelpt of your 
lettor. 


Very truly yours, 


James R. Hoffa 
Gencral Presidont 


August 28, 1958 


Martin F. O'Donoghue, Esquire 
Chairman, Board of Monitors 
International Brotherhood of Teamsters 
831 Tower Building 

Washington 5, D. C. 


Dear Mr. O'Donoghue: 


Receipt is acknowledged of Order of Recommendation 
#17 relating to Samuel Feldman, the Business Agent of Local 
#929 in Philadelphia. 


On Monday, August 25th, I assumed original juris- 
diction under she Qrevses one of Article XVIII, Section 10. 
I am suspending Feldman forthwith in accordance with your 
recommendation. Charges will be preferred within the next 
several days. You will be promptly advised of these charges 
as soon as they are filed. 


Very truly yours, 


James R. Hoffa 
General President 


"August 27, 1958 ae 


Mr, James R.:-Hoffa, General President 
International Brotherhood of Teamsters 
25 Louisiana Avenue, Ne We 
Washington 1, D,.C. °° 


Dear Mr, Hoffa: 


In. accordance with the provisions of Oxder of. Recommends 
tion No. 18, the Board.of Monitors ests and 
thet the International Union publish in the Sept 
of the International Teamster the following material: : 


‘Orders of Recommendation No. 15 through No. 20: 
including the supplemental orders to No. 16 and 
. Now 19, the various memoranda of Mamber vad : 


concerning the issuance of these orders, and the 
Rules Governing. the Conduct of Local Union Nomina- 
tion Meetings and Elections of Officers, which 
form a part of Order of Recommendation No. 20.. 


It £@ requested and: reconmerded that this material be 
introduced by the following prefatory statements 


At its meetings of August 11-14, 1958, the Board 
of Monitors decided to issue the following Orders 
of Recommendations. 

a Very truly yours, 


Martin F. O'Donoghue 
Chairman 


cco: Godfrey P. Schmidt, Esquire 
L. Ne D. Wells, Jr., Esquire 


August 27, 1958 


Martin F. O'Donoghue, Esquire 
Chairman, Board of Monitors 
International Brotherhood of Teamsters 
831 Tower Building 

Washington 5, D. C. 


Dear Nr. O'Donoghue: 


Reference is made to your Order of Recommendation 
#18 dealing with the publication of Crders of Recommendation 
and a Monitors’ report in The International Teamster and my 
reply accepting your proposal subject to certain conditions 
not here material. : : 


Your Crder of Recommendation was dated August 18, 
1958, and delivered to the International on that date. 
Publication date for The International Teamster varies 
monthly between the 15th ‘and the Doth, dependent upon many 
factors. This month, publication is scheduled toward the 
end of that period, Notwithstanding this month's slight 
delay,it would have been impossible to block out sufficient 
space in the Teamster to coop’ properly with your recom~ 
mendation. For that reason, the International is not able 
se publish your Crder of Recommendation in the September 

ssue. 


I would suggest, in accordance with my letter, that 
you designate a representative to meet with our International 
representative within the next two weeks to discuss matters 
thet you may wish printed in the October issue. 


Very truly yours, 


James R. Hoffa 
General President 


Septeaber 2, 1958 


Martin F. O'Donoghue, Esquire 
Chairman, Board of Monitors 
International Brotherhood of Teamsters 
831. Tower Building 
Washington 5S, D. C. 


Re: The International Teamster 
Dear Mr. O'Donoghue: | 


This is in reply to your letter of August 28, 1953, 
in which you recommend that the September issue of The Inter- 
national Teamster not be printed, assembled or] mailed unt 
certain material designated by you has been included. Your 
letter was apparently in response to my letter of August 27th, 
in which I advised that publication deadline would render 
compliance with Crder of Recommendation “13 impossible in 
September. 


| 
you are aware, The International Teamster is the 
t é gen 


As 

sole link between the International and its general membership 

and, as such, experience has demonstrated the advisability 

of keeping the mailing date as uniform as possible each month. 

Full compliance with your request would have necessitated the 

printing of at least an additional 3300-3500 words. In terms 

of pages in the magazine, this would require a! minimum of 

three and a half more pages. To accomp ish either an.addition 
‘or a substitution of three and a half pages at| that late stage 

would have been Sibir tage are expensive and would have materially 

delayed the publication of the magazine. 


| 

Our magazine normally runs to 32 pages; this wouth, 
however, additional material will enlarge the issue to 40 
pages. Pages are generally added only in multiples of eight, 
since the presses at Ransdell normally print the Teamster by 
“double sheet.” The addition of four pages is) possible but it 
requires a more costly printing arrangement. re can readily 
see how important this cost factor becomes when you realize 
that 1,300,000 magazines are usually printed. 


The substitution of material already ppproved for 
publication raises additional problems. Our public relations 
| 


‘ 


Martin F. O'Donoghue, Esquire. 
September 2, 1958 
Page 2 


staff attempts to “balance” the contents of the journal so that 
esch momber will find items of intorest. This process takes a 
considerable emount of the time of the magazine's stafi. It is 
simply not: possible to delete 104-155 of the approved proof, the 
amount equivalent| to $300-3500 words, and maintain a proper 
balance. Some deleted items would have to be inserted else- 
where, thus creating en almost insoluble problem. 


. The Teamster was printed on Friday and Saturday, 
August 29th and S0th. The delay of almost ten days before 
publication and tho incidence of the Labor Day weekend has 
already caused some delay in menbership receipt of the magazine. 
I cannot sanction a further delay. 


Please be advised that the International does not 
intend to evade its proper responsibilities under the Consent 
Crder, nor does it intend to avoid compliance with the Monitors’ 
Crders of Recommendation issued thereunder, but immediate 
compliance with Order of Recommendation #18 is not possible. As 
I stated before, we are ready to discuss the insertion of sny 
material you desire in the Cctober issue. 


Very truly yours, 


James R. Hoffa 
General President 


THE INTERNATIONAL TEAMSTER 
OCTOBER 1958 


PAGE 5 
In Best Interest of Union 
IBT CALLS SPECIAL CONVENTION 
"The Teamsters General Executive Board voted unanimously 


September 16 to call a special convention and election of International 
*officers sometime after February 1, 1959. 


, 


"tWe deem it necessary in the best interest of this International 
Union' to call such a convention, the Board declared in its jresolution. 


! "the General President and the General Secretary-Treasurer were 
t >empowered to ‘make such arrangements with respect to time and place as is 
, practicable, subject to confirmation of the General Executive Board.'" 


THE INTERNATIONAL TEAMSTER 
MARCH 1958 


PAGE 4 
MEMBERS TAKE NOTICE 


"The new Constitution adopted at the Miami convention in September 
now in effect provides, in part, as follows: i 
| 

"tall members paying dues to local unions must pay|them 
on or before the first business day of the current |month, 
in advance. Where membership dues are being checked off 
by the employer, pursuant to properly executed checkoff 
authorization, it shall be the obligation of the member 
to make one payment of one month's dues in advance to 
insure his good standing. Thereafter, he shall remain 

in good standing for each consecutive month for wh ch the 
monthly check-off is made. Any member failing to pay his 
dues at such time shall not be in good standing." 


"Members, to be in good standing, MUST comply with this section. 
"It is particularly applicable to those members who want to run 


"ror office, for the Constitution requires that candidates MUST be in good 
+standing." 


THE INTERNATIONAL TEAMSTER 
NOVEMBER 1958 


PAGE 5 
Date Set for March 16-18 in Chicago 
CONVENTION HINGES ON COURTS 


"General Secretary-Treasurer John F. English, addressing the 
»Eastern Conference of Teamsters, charged that O'Donoghue wanted the 

_ courts to change the monitorship to a receivership under which O'Donoghue 
“would assume dictatorial powers over the affairs of the International 

» Brotherhood of Teamsters. 


cs "Be also indicated that, while the legal status of the Monitors 
swas in doubt, the union had no obligation to pay the hefty bills submitted 
by the two-man majority on the Board of Monitors. 

ad 1 


"Based upon months of experience in trying to cooperate with 
- O'Donoghue and Schmidt to achieve the best interests of the Teamsters Union, 
| aece IBT officers charged in speeches around the country that neither O* Donoghue 
senor Schmidt had the best interests of the union at heart. 
:. 
hy "Rather, it was charged, O'Donoghue and Schmidt were ‘stooges‘ of 
- 'anti-Teamster interests, both inside and outside the labor movement, who de- 
sired to weaken and control the IBT from the outside.” 


PAGE 7 
AFL-CIO Discouraged 
*WON'T QUIT FIGHT' -— HOFFA 


"The General President described the Monitor situation as ‘tragic’ 
‘and charged that it was ‘brought about by George Meany and Walter Reuther 
‘in their anxiety to take over this great International Union." 


‘He said that ‘unfortunately many of the high officials of this 
government are part of the conspiracy, if you please, to destroy our organ- 
‘ization because we will not conform to the pattern they have cut out."" 


4 
PAGE 10 
"Gibbons also charged that Monitor chairman, Martin F. O'Donoghue, 


~is ‘a stooge of Meany's who is attempting to do through the Monitors what 
‘Meany couldn't accomplish himself .'" 


August 28, 1958 


Martin F. O'Donoghue, Esquire 
Chairman, Board of Monitors. 
International Brotherhood of Teamsters 
831 Tower Building 

Washington 5, D. Cc. 


Dear Mr, O'Donoghue: 


Receipt is acknowledged of Order of Recommendation 
#19 and the supplement thereto relating to Glen W., Smith © 
end H. L: Boling, officers of Local #515 in Chattanooga. 


t charges within the 
al oging 
Oo). I was 


also ad 

held on. Monday 
I instruct nce with 
the Internat actions et all taken 


prior to the r 


; | 
On Monday, el juris- 
diction under the P ction 10, 
I am suspending Sm ordance — 
with your recommendation. Charges W red within 
the next several days. You will be promp sed of these 
charges as soon &8 they are filed. 


Very truly yours, 


James R. Hoffa 
General President: 


STATE OF TENNESSEE 


Department of State 


JOE C. CARR, ‘Secretary 
NASHVILLE 3, TENN. 


September 2, 1958 


International Bretherheed of Teamsters, Chauffeurs, 
Warehousemen, and Helpers of America 
Washington, D. C. 


Re: Glenn W. Smith, et al 
: International Brotherheod of Teamsters, Chauffeurs, 
Warehousemen, and Helpers of America 


Vs: 


Dear Sirs: 


You will take notice that a suit was filed agal nst you in the 
Court of Chancery, true copies of the subpoena to answer, Injunction,and 
-Order to Sow Cause being enclos:d herewith; and you are hereby 
notified to appear in person or by attorney before the Chanceller holding 
the Chancery Court of Hamilton County, at the next October Rules of said 
Court te be held in Chattanooga, on the first Monday of October, 1958, 
then the re to answer the bill of complaint of Glenn W. Smithmd 
H. k Boling, a copy of which is herewith issued, and further to de and 
receive what our Court'shall consider in that behalf; and this you shall in 
no wise omit, under penalty prescribed by law. Herein fail not, and have 
yeu then and there this writ. 


Given under my ‘hand and seal of office on this the 2nd day of 
September, 1958. 


Secretary of State 


GLEZZ W. SHITH, BT AL 
HO, 34873. 
v8 "TH TER. CHANCERY COURT 
HAMILTON COUNTY, TENMESSES 
INVERZATIOMAL BROTHERHOOD OF 
TRAMSTERS, CEAUFFEURS, WARB~ 
EBLPERs OF 


povazmea AND 
AMERICA 


TO THE SECRETARY O07 THE STATS OF TEUNESSES: 
TO INTERRATIOZAL BROTHERHOOD OF x aati CHAUFFEURS, WAREHOUSE- 


nt AED HELPERS OF AMERICA 


¢ 


By order of Ry M. Sumnitt, Special Chan¢ellor of the 


Chancery Court, Part II, in and for. said state and county, you are 
hereby ordered to appesr before gaid Court at the Court House in 
the City of Chattanoogs, Tennessee, on the 30th day of September, 
1958, to show cause, 4f;any you hava,.why an injunction shqylé not 
desue as prayed in the pill styled Glenn W. Smith, et aly Vq- 
International Brotherhood of Tpamsters,, Chauffeurs, Varehousemen 
and Helpers of America, as the sane remains on file in ny office. 
Witness my hand at office is the City of Chattanooga, 


“7 


this 28th day of August, we ae . 


QLERN W. SMITE exd 
KH. L. BOLING 


PETITIONERS ‘ NO. ___ 34873 


a CHANCERY COURT 


HAMILTON COUNTY 


INTERNATIONAL BROTHERHOOD OF TENNESSEE 
TSAMSTERS, CHAUFFEUNS, WARE- 
HOUSEMEN & HELPERS OF AMERICA 


DSFERNDANT 


nici ieee Aspen eaceaaammmenaits 3 


PETITION FOR TEMPORARY RESTRAINING ORDER 
AND INJUNCTION 


Petitioners, GLENN W. SMITH and H. L. BOLING, weld re- 
spect{ally show unto the Court: 


I 
That defendant International Brotherhood of Tearasters, Charffcurc, 

Warchoucemen end Holpers cf America is a volantary Jebor organization 
ceasisting of over cue million members; that James R. Hoffa is Gencral 
President of tha defendant International Union; that the vorlous memborn cf 

the International Union are employees and reside in all parte ef the United 
Stetes. Tho raid Internaticnal Union has official hondquarters in Weskingtsn,. 
BD. C., azd is doing buainces in Harmiltoa County, Tenneases. Said Ueton 
bas no agent for service ef preocca es required by Sectioa 20-2283 of the 
Toxnzeses Coda Annotated, therefore, service may bo bad apon defcndant 


threaesh ths Ecoerciary cf Utzte. 


Union, in good etanding, and da also a duly elected president and business 
manager of Local $15, having been elected by.the memberchip of the said 
Local in accordance with the International Comtitution, H. L.| Boling is also 


a resident of Hamilton County, Tennessee, end a mombor of Local 518, in 


good standing, and was duly elected Secretary-Troasurer by the membership 


in accordance with the Internstional Constitution. Complainants’ terms of 


office do not expire until January 1, 1960. 


m 
That the International Union is governed by the aforosaid Conutita- 
tion which sets out completely the laws and rules governing asid Internstional 
Union, its officers, representatives and Local Unions. Local 515 is a 
chartered Local of defendant International Union. A copy of the Constitution 
of the International is attached hereto as Exhibit "A", but not/for copy in 


| 
the issuance of process. 


Iv 
Petitioners would show that approximately seven years ago 

petitioners were sorving in the came positions end capacttios as thay are 
now serving, having been duly elected by the memberahip of the Local Untoa. 
Cn or about July 3, 1951, petitioners, upeu authorization and approval of 
Local $15, expended a sum of monay for ond on bekalf of said Local Unica. 
Thts fact was known, end hns been known, by tha members af Locel $18 
and by the U. S. Governmsnt since 1951 who made en investigation of the 
expenditures, as well as hy the Inieructican) ho from time to time audits 
the books cf Local 616. 


Baned upon many loose statements contained in nowapaper articles 
and the wide publicity received as a reoult of the favestizstica of the labor 
unions by tho EfeClellen Commiites, which will be more Sully reserred to kere- 
inefter, charges wore preferred by a scenes of Local 515 under Article 18 
of the Internstional Couctitetion, Exhibit "A", ond compiricents were charged 
specifically with violating sub-sections 4 end 10 of Section a, Article 13 
of the Internationsl Constitution. The trial waa set for August 25, 1938, at 
8 P. HM. but was postponed for two weeks to give the defendants additional 


time within which to prepsre their defense. 


WwW 


Complainants aver that the 1951 expenditure, after investigation 


by an agency of the Federal Government, was for all practical purposes for- 
gotten until the past year when a second federal sgency, the so-called Mc- 
Clellan Committee of the U. S. Senate bagan investigation of Labor-Maenagenicar 
conditions throughout the United States. 

Complainants would further show to the Court that as a recult of 
certain litigation in New York by a few dizgruntled members of the Toarnst=rs 
Union a U. 8. District Court approved the appointment of thres moaitors to 
gupervise the activities of the International Union. Complainants are advioed 
and belicve that these monitors have no authority other thas to maka re 
commendaticna to the General President. Complainants allege ond charge 
that the mouiters have no authority to act for or in the place of the Iatermuticzal 
Genertl President. The monitors cen ond bave threstenad to teko eny casa to 
the U. & District Court in New York end requost the International Prouidont 
to be removed frora ofiice unleas ke enforces their ordtrs. Based upoa auch 
possible actica the International Prezident was cosreed into telephoning the 

‘ petitioners ou Auruct 33, 1553, sud ordesing ther guspended ponding ferthar 


chargez bared upoa the advice of the moaliora. 


@ , © 
Complainants allege and chergs thet the above acttoa ia in direct 
violation cf the provisions of the Intcrnatione] Constitution, Mthibit "A" 
hercto, ant in viclnilon of their rights as members and as elected officers 
ef Lecel Union 515. | 
Complefnants allege that Article 18, Section 6 of the Internmnaticcal 
Coastitution provides for the menocr and procedure by which merobsrs of 
Local Unions end elected officers of Local Unions shall be chargad with certain 
offfases, and the manxer and by whom afd charges ghall be heard or tried, 
and by whom jadgment may be rondered. — 
Complainants would chow unto the Court that cuch|chargos as 
aforesaid have bees filed and are pending and the same were set down for 
trial before the Executive Board of Local Union 515 when ia violation of the 
gaid Internaticnal Conatitution new charges, on order of certain monitors who 
have wo power to give orcers, sre being filed by James BR. Hoffa, International 
Presideat. 
Tho euthority of the International President is purportedly based 
gn the provisions of Section 10 (a) of Article 18 of the Constitutica, which 
ean only bo exercised when there is a sudden emergency creating a gituation 
framinently dangerous to the welfare of the Local Unton or other eubcrdinnte 
boty ef tho Intsrnational or the International itself, 
Complainente ever thet Local 815 and the officers|of the Datesnatiorcd 
Paica, as woll 25 the U. 8. Goverumsat, have known of the lacident dscoriked 


ia paraygresh IV above for over saven yoors and there could not possibly be 


any “o:nergency” at this Inte dete that creates on "Imminently cengoross 


@itraticn"™ te the Local or to the Istornetioaal. ta fact, tha Local Uilca is 


im exegllont condition, belng compoasd of enproximately 2000 mezabers 


comperod with cnly a few burdred members when compliedeanda first bocame 


its officers. The Local is fully solvent and owes no debts, so that it is 


obvious there is no imminent danger and no emergency watever exists. 


vI 
Complainants would further show to the Court, based upon the 
charges now peading in Local §15 ageinst complainants that any party, whether 
he be the accused or the accuser, has the right of appeel and that if anyons so 
desires the case can be appealed eventually to the General Executive Board 


under Article XVII of the International Constitution. 


vu 

Complainants charge that they could not possibly obtain a fair end 
impartial trial before the Iuteractioual President under present conditicas 
when he himself is under the pressure and threat of the present meniters who ers 
demanding that he take the sforesaid action by falsely declaring an emergency 
whon no emergency exists. In tura the monitors have threatened to havo the 
International President removed if he fails to carry out their dictates. 

Complainants believe and charge that two of the so-called monitors, 
who are neither members, agents, officers or representatives of the Inter- 
nationnl, have in the past and arc now threatening to have the International 
Preeidont removed from office unless he carries out their scheme of deprive 
ing theze complainants of their constitutional right to due process of law by 
notice, charge and impartin? hearing, a3 provided by the International Con- 


s titution. 


sd ww © 
Completacnis would farther claw te the Coxrt ti2t they are es3tod 
ofiicars of Lacal $15 sci that if thoy ara romeved hy tas Extoruntionnl 
President ia viclatica of tha Internationsl Constitadlen thoy would oufier ire 


rogorente infary, os thay Lave vo edoqacts remedy of lew. 


PREMISES CONADERED, COMPLAINANTS PRAY} 


1, That proper prosens iscue end be served on tho dsfezcant 
throagh the Secretary of Stats a9 providsd by Section 30-223 ef the Toxnerdoo 
Ceda Annotated, and the defondant be roqalrod to meke fall answer under est 
through its Gensral Preeidcat, Jemea R. Hoile, 


3. That the defendant, through ite Gsonersl President James RB. 
Betta, be recuined to snower under oath whother he perconsily meds the ds 
eieioa to cuspend complainants ead to file naw charges, or whether tus ectica 
wes takea on the instructions of the menitess or third poriies; that ha make 
farther enswer as to whether eu cmergeucy exists concerning complainants 
as contempleted by Article XVIII, Sectica 10 (a) of the Ieternnitens] Censtitse 
ties, 


$, That pending the final disposition of this canse @ tgraperesy 

restraining order issue prohibitiag the dofertont, tntervaticeal Bretkerhood 
of Teamaters, Chenffcurs, Warchcucoment and Helpers cf America, its 
effisers, agents, omployess, sttorneya sod confedsrates, incividurlly or ta 
cembinatica, and ell other persons acting in coccert or participation wit's 
thom, freza taking ony actica in ferthorance of its effort to ove coraptaior ts 
from thir elective offices, ox intorferring in ery manner eh the tring cf 
eompininaats now ponding before the Executive Board cf Loc 818, or Sere 
forring with complainaznts' mombership or the conduct of their datics ag 
business agents of Local 515, ea provided under the Couctitutien of the Exter~ 
govizenl; cata defentact end other persons abel meiztain the status Gao ef 
a $13 as affecting its officers sad members netil the further ordcre ef 

Court. 


4 Groat gerorel reliel. 


TENS IB TIS FIRST APPLICATION FOR TEMPORARY ELSTaAinxe 
IO CROIR GT TUES CAUSE. | 


AS LAG Wa SAL nrreene 


By H, G. B. kK. Atty. 


PETITIONLNS 
wfahKAn en $ FUSE OD peppy 
hurg & Yustes gy dH, G. B. Ae 


Le. 


Sslietsoue fos Peiiccers 


STATE OF TENNESSE 


) 
) 
) 


COUNTY CF HASILTON 


GLENN W. SMITG, bcing fret caly sworn, meces onth that ke 
hes read the foregoing petition and that the facta and stctemonts contains? 
therein are trust of his owa lnowledys, except thoae made on informaticn 224 


belfef and thas2 he dbelisves to be true. 


/s/_Glenn w, Smith 
Glean WV. Smith 


SUBSCRIZED to and sworn bafors mo 
this 25th day of Auguct, 1853. 


Z y “ter AL 
Notery Fatlic 


My Commisstea Expires 16-14-31 


TO THS 
CLERX AND MASTER: 


On the filing o: the foregoing petiticn, and complainants! Wing ts 
injunction bond in the ponyt sum of $500.00, cordition as required by Livy, 
‘degue the restraining order sa praysd, end order defendent to epnoar en ths 
$0th day of September, 1953, ent show cause why an injunction choale net 


teowes in this cause, 


MS thecy of August, 1655. at @:45 P.M. 


/3/_%,_M, Summitt 


en ae 


Special Chaacellor Fart YY, 5 


_—ENDORSLN . 
Fited \dawa, oh fen said A TRUE Copy 
CARL BAKER C4 ait: ||| REL BAKER, Orr: 8 pony 
ee Fee coe ree: 


é 080800 B06 See 2 ecetee suse ett 


NC. 34873 


MEMORANDUM OPINION 


Complainants have filed a sworn petition setting out 
certain violations of the International Brotherhood| of Teamsters 
Constitution. These violations as alledged are most serious 
because they in effect deprive the complainants of their positions 
in the union and their means of a livelihood in violation of a 
duly enacted set of laws passed by the Union memrers themselves. 
There is an allegation that irreparable injury will) be done and 
that they have. no remedy at law, conseauently they seek an 
injunction and a hearing on whether or not the International 
Frotherhood of Teamsters are: proceeding according to the duly 
passed and enacted Constitution. 

The main obésect of civilized society and the chief 
purpose of law is to secure to every individual his life, liberty 
and property. The common law aimed to protect a man's right to 
his property by punishing the violation of that right. When the 
Chancery Court was estatlished with its peculiar ponerse and 
processes, torrowed largely from the Roman law, it |did not under- 
take so much to punish, as to prevent, the violatign of the rights 
of property and liberty. The Chancery Court laid its mighty hand 
upon the would-te violator, and commanded him to desist from the 
wrong he was doing, and refrain from doing the wrong he was 
threatening, menacing him with both bodily imprisonment and 
pecuniary punishment if he persisted, 


Court fortides 


When a matter is in dispute the Chancery 
a party to take the matter or the law in hts own hands, especially 
where there is a Conatitution to be a ruide. 

Mech has teen saia concerning constitutignal rights in 
recent times, “nis court is e firm teliever in Constitutions, 


“has Court 42 2 cenfimed belfever in abiding Ly u Coustitution 


once it has been adopted by the people an} a Gishkeljever in any 
quick alteration of a constitution or the jJoterrretation of a 
constitution just to secure a desired result in a particular 
instant or case. 

The Court is convinced that there is conflict or 
reasonable disagreement tetween the complainants and the defendants 
and that a:‘further hearing ty this Court should be had to protect 
the rights of these parties. As has been heretofore said an 
injunction may be used to prevent a wrong where irreparable injury 
may be done without an adeauste remedy at law. 

The complainants are asking for a restraining order or 
temporary injunction and a right to later be heard by this Court 
when all the evidence may tre presented, 

Since a temporary injunction decides nothing but only 
allows the parties to cone into Court and present their case 
under their Constitutional Aiehts, let the injunction issue upon 
the posting of sufficient tond. 


Entered this Aveust 28, 1958, 


3/ Rk, MS 
Special Chancellor Part II. 


9 5% 
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Offrarcccens enkecoses 


we 4 
St & Seetey 
f 
a ect im9 
a aN ius 


h ceeiahbent = aS 
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SUBPOENA id ANSW. ER 


STATE OF TE 


SECRETARY OF TU STATE OF TESi. 
To the EES ETE —Greeting: 


WE COMMAND YOU TO sUMMON.__Internationsl Brotherhood 


Chauffeurs, Warchousezan and Helpers of America _ 


of Teansters, 


if to be found in your County, to appear in person ur by attorney before the Chancellor holding the 


Chancery Court of Hamilton County, at the next_.. _October eee -Rules of said Court to be 


held in Chattanooga, on the._-.— first —....--Monday in_.. .. - October ae 


there to answer the... ee ns Pens Nie ten dA Sta 


_ Glenn W, Smith and H. Lb, Boling 


a copy of which is herewith issued, and further to do and receive what our Court 


. —.next, then and 


"bill of complaint of 


shall consider in that 


behalf; and this you shall in no wise omit, under penalty prescribed by law. Herein fail not, and have 


you then and there this writ. 


Witness CARL BAKER, Clerk and Master of said Court, at office in the’ 


Sivst Monday in oi." See -1958__, and in the ... 


American Independence. 


City of Chattanooga, 


oJ VORT OF 


Clerk and Master 


eee, 
ee, 


Deputy Glak acd Master 
| 


ENIUNCTION 


Core oe 
Spi ae Te peas 
EPLaYE Gy GUS Sat 


& WEE REE Ee ed, STR C? ae bias 


Wu the & dick; Le Sa uunhaa . 


soe 


To... Intorantionnl Brot: 


thotr _ 


Pee et a Pe ON DEPOSIT Bie RIOR NASI Mana NE TAT Id SERED Counsellors, Attorneys, 


Solicitors and Agents, and each and every one of them Greeting: 
WHEREAS, It having been represented to us, in our Court of Chancery at Chatanooga 
_ Bloan Me. S2ith and He L, Boling © 


Defendant, on the part of said Complainant, that... ties ob et acne aubia 
Honorable Re Fee, Smits, Special — Crancellory_ 


an order for this Writ of Injunction to issue, enjoining 2&4 Veanesaanes and prohébatiag 
tke cated coftrisat, - Intergational Brothorhocd of Teaasterty Ceantforrdy 


Varekeuscmem .anA Holpers of America, | ite officers, agsutse eaployesay 
atterasgs esd eanfederates, individually or in combination, Lone all 


eths?r persons acting ip concert or participaticn vita tied fren taking 


aueeeis & ro are ny before “ Erosntive, Board of Ee aL Rie 9 or 
fntorferring with, esaplainaats? | mouuberchig or ‘tho eondzct “of thoir éutis 
gs dusiness agents of Total 515, a8 providod wader (the Caizavatatica of 
ths Internaticonlt; seid dofeadant and other persons oha2d satntata the 
states eno of Local 453 as affecting ity officers end wxabers u until whys 
ferthar ordeys of thie Courts 


Al) as more fully set out in Complainant's Bill, to which reference is here made. 

We, therefcre, in consideration of the premises aforesaid. do strictly enjoin and com- 
mand you, the said parties above named, and all and every person before mentioned, under 
the penalty prescribed by law, of your and each of your gvods, Innds and tenements, to be 
levied to our use; that you and each of you do abyolately desist from doing or attempting to 
do any of the acts hereinbefore specified ag enjoined until hearimg of this cause in our said 
Court of Chancery. 

WITNESS. CARL BAKER, Clerk anc Mastex of said Court. at office in Chattanooga, the 

dasa yy 
First Monday inne cceces eceseneseeeeey WD. cae e 
Bie rere oat aden Ja PA £A- Clerk and Master. 


— 


Wi FS5Y 


RULES GOVERNING THE CONDUCT OF 
LOCAL UNION NOMINATION MEETINGS AND ELECTION OF_OFFICERS 


1. At least one month prior to the ‘nomination jeeting, a 
meeting shall be conducted for the purpose of voting upon rules 
for the conduct of the election not inconsistent with the Inter- 
national Constitution and these rules, and for the purpose of 
electing an Election Committee to supervise the conduct of the 
election, The Election Committee shall be composed of a chair- 
man and four members, none of whom shall be a candidate in the 
election. 

2. At least twenty (20) days prior to the nomination meet- 
ing a list of those members eligible for nomination shall be 
posted at the local's office and at barns, warehouses and other 
places of employment where notices of the Local aré posted. 

3. No person who has been convicted of bribery, extortion, 
robbery, embezzlement, grand larceny, arson, the oiletnetton of 
justice, burglary, or conspiracy to commit any of such crimes, 
shall be eligible to run for office, unless one year has elapsed 
subsequent to the restoration of his right to vote in elections 
held under the laws of the State of his legal residence. 

4. Notices of the time and place of the meeting to elect 
the Election Committee, the nomination meeting, and the election 
shall be posted at the Local Union's office, at batns and ware-~ 
houses and other places of employment where notices of the local 
are posted. Such notices shall also be sent by mail to members 


of the local union whose addresses are available. | 


S. If the eligibility of a member to run for office is 


contested, the ouestion shall be decided by the Election Committee. 


-2. 


within 48 hours. The decision of the Election Committee may be 
appealed to the General’ President who shall decide such an appeal 
within seventy-two (72) hours. The Board of Monitors shall be 
notified of all such appeals and shall make recommendations to 
the General President concerning them. 

6. Nominations may be made by any member in good standing 
who attends the nomination meeting. A motion to close nomina- 
tions shall not be in order until a reasonable opportunity has 
been afforded for all nominations. 

7. Every member in good standing shall have the right to vote. 

8. A list of the names and addresses of all members 
eligible to vote in the election shall be compiled no later than 
the day of the nomination meeting. This list shall be posted at 
the Local's office and shall be immediately revised to reflect 
any changes in eligibility that occur after the day of the 
nomination meeting. No later than the day following the nomina- 
tion meeting, a copy of the list of the names and addresses of 
members then eligible to vote shall be furnished to all candidates, 

9. No candidate shall make use of union funds or facilities 
for his election campaign except on terms of complete equality 
with all other candidates. 

10, Arrangements for the election shall be made and the ballot. 
ing shall be conducted by the Honest Ballot Association or the 


American Arbitration Association in those areas where either of / 


these organizations has facilities to do so. 
11. Absentee voting by mail may be authorized by majority vote 
of the membership. Absentee voting shall be conducted with proper 


a3- 


safeguards by 3 neutral cutside agency, where practicable, or the 


Election Committee. 


12, Each candidate shall have the right to be present himself 


| 
or have one observer present at all times during the election, 


including when the votes are cast and when they are t 


provided that such observer shall be a member of the 


abulated, 
| 
Lo¢al Union. 


13, All nomination and election records, including) the 


‘ minutes of nomination meetings and pallots cast, shall be impounded 


immediately and shall be preserved for a period of at least one 


year. 


14, Candidates and their observers may challenge the eligibility 


of voters, and all challenged ballots shall be impounded. 


shall be investigated by the Election Committee only 


Challenges 
if the challenged 


ballots are sufficient in number to affect the result of the election. 


15, Protests concerning the eligibility of voters, and the 


conduct and validity of the election shall be promptly decided by 
| 


the Election Committee. 


The decision of the Election Committee mey 


be appealed to the General President who shall promptly decide such 


an appeal. 
appeals and shall make recommendations to the General 
concerning them. 
Election Committee and the General President, there 
induction of officers. 


16, These rules, which are intended to suppleme 


The Board of Monitors shall be notified of all such 


President 


Pending the resolution of such protests by the 


| 
shall be no 


nt the provisions 


of the International Constitution and By-Laws concerning safeguards 


for democratically conducted nomination meetings and elections, 


shall be effective September 15, 1958. 
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within 48 hours. The decision of the Election Committee may be 
appealed to the General’ President who shall decide such an appeal 
within seventy-two (72) hours. The Board of Monitors shall be 
notified of all such appeals and shall make recommendations to 
the General President concerning them. 

6. Nominations may be made by any member in good standing 
who attends the nomination meeting. A motion to close nomina- 
tions shall not be in order until a reasonable opportunity has 
been afforded for all nominations, 

7. Every member in good standing shall have the right to vote. 

8. A list of the names and addresses of all members 
eligible to vote in the election shall be compiled no later than 
the day of the nomination meeting. This list shall be posted at 
the Local's office and shall be immediately revised to reflect 
any changes in eligibility that occur after the day of the 
nomination meeting. No later than the day following the nomina- 
tion meeting, a copy of the list of the names and addresses of 
members then eligible to vote shall be furnished to all candidates. 

9. No candidate shall make use of union funds or facilities 
for his election campaign except on terms of complete equality 
with all other candidates. 

10, Arrangements for the election shall be made and the ballot. 
ing shall be conducted by the Honest Ballot Association or the 
American Arbitration Association in those areas where either of / 
these organizations has facilities to do so. 

11. Absentee voting by mail may be authorized by majority vote 


of the membership, Absentee voting shall be conducted with proper 


-3- 


’ | 
safeguards by @ neutral cutside agency, where practicable, or the 


Election Committee. 


12. Each candidate shall have the right to be present himself 
or have one observer present at all times during the election, 
including when the votes are cast and when they are tabulated, 
provided that such observer shall be a member of the Local Union. 

13, All nomination and election records, including the 
‘minutes of nomination meetings and ballots cast, shall| be impounded 
immediately and shall be preserved for a period of at Least one 
year. 

14, Candidates and their observers may challenge |the eligibility 
of voters, and all challenged ballots shall be impounded. Challenges 
shall be investigated by the Election Committee only if the challenged 
ballots are sufficient in number to affect the result of the election. 

15, Protests concerning the eligibility of voters, and the 
conduct and validity of the election shall be promptly decided by 
the Election Committee. The decision of the Election) Committee may 
be appealed to the General President who shall promptly decide such 
an appeal. The Board of Monitors shall be notified of all such 
appeals and shall make recommendations to the General /President 
concerning them. Pending the resolution of such protests by the 
Election Committee and the General President, there shall be no 
induction of officers. 

16, These rules, which are intended to supplement the provisions 
of the International Constitution and By-Laws concerning safeguards 
for democratically conducted nomination meetings and| elections, 


shall be effective September 15, 1958. 


September 10, 195% 


Martin F. C'Donoghue, Esquire 
Chairman, Board of Monitors 
International Brotherhood of Teamsters 
831 Tower Building ; 
Washington 5, D. C. 


Re: Order of Recommendation #20 


IS 


Dear Ur. ©'Donoghue: 


In your Order of Recommendation #20 you have set forth 
certain rules and requested that I promulgate them to ell 
local unions and recommend their adoption. I have reviewed 
these rules and I am of the opinion that some of them ere 
in violation of our constitution and that others are unworkable. 
in large local unions. However, before J take any action I 
intend to discuss these rules with our Cencral Executive Board. 


fs soon as the Board has had an opportunity to discuss 
these rules, a committee composed of myself,:Thomas E. Flynn 
and Harold J. Gibbons will he available to meet with the Board 
of Monitors concerning the adoption of these rules. 


Very truly yours, 


James R. Hoffa 
General Prosident 
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BOARD OF MONITORS 


FOR THE 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA 


APPOINTED BY THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


"eee 
apa F. O'DONOGHUE, CHAIRMAN ; 
WASHINGTON 8, D.C. October 24, 1958 


Sacre dic Creat. ; MONITORS 


NEW YORK 17, NEW YORK - ¥ ; x 
L. N. D. WELLS, JR. oanerw pores) 

. $610 NATIONAL BANKERS LIFE BLDG, 
DALLAS 1, TEXAS 


Mr, James R. Hoffa 

General President 

International Brotherhood of Teamsters 
25 Louisiana Avenue, N. W. 

Washington 1, D. C. 


Dear Mr. Hoffa: 
The proposed election rules have been redra ted to 
incorporate certain suggestions of the Honest Ballot Associa- 
tion. A copy of this new draft is enclosed. 


I look forward to discussing with you these] election 
rules and the release of trusteed locals next Friday, Octo- 


ber 31. 
Yours very truly, 


Martin F, O'Donoghue 
Chairman, Board of Monitors 


Enclosure 


RULES COVERNING THE CONDUCT OF 
LOCAL UNION NOMINATION MEETINGS AND ELECTIONS OF OFFICERS 


Ny ‘At least one month prior to the nomination meeting, a 
meeting shall be conducted for the purpose of voting upon rules 
for the conduct of the election not inconsistent with tho Inter- 
natfonal Constitution and these rules, and for the purpose of 
electing an Election Committee, The Election Committee shall 

be composed of a chairman and four members, none of whom shall 
be a candidate in the election. 

2. At least twenty (20) days prior to the nomination moot- 
ing a list of those membors eligible for nomination shall be 
posted at the Local's office and at barns, warehouses and other 
places of employment where notices of the Local are posted. 

3. No person who has been convicted of bribery, extortion, 
robbery, embezzlement, grand larceny, arson, the obstruction of 
justice, burglary, or conspiracy to commit any of such crimes, 
shall be eligible to run for office, unless one year has elapsed 
subsequent to the restoration af hig right to vote in electicns 
held under the laws of the State of his legal residence. 

4, Notices of the time and place of the meeting to elect 
the Election Committee, the nomination meeting, and the election 
shall be posted at the Local Union's offico, at barns and ware. 
houses and other places of employment where notices of the Local 
are posted. Such notices shall also be sent by mail to mombors 


of the Local Union whose addresses are available. 


#2. 


5, If the eligibility of a member to run for office is 
contested, the question shall be decided by the Election Come 
mittee within forty-eight (48) hours, The decision of the 
Election Committee may be appealed to tho General President 
who shall decide such an appeal within seven (7) Sales Tho 
Board of Monitors chall bo notified of all such appeals and 
shall make recommendations to the General President) concern- 
ing them. | 

6, Nominations may be made by any unsuspended member. 

A motion to close nominations shall not be in order until a 
reasonable opportunity has been afforded for a11 nominations. 
7, Every unsuspended momber shall have the right to 
vote, with the exception of any member who has joined, trans- 


ferred to, or been roadmitted or reinatated in, the Local 


Union during the ninety-day period immediately prior to the 


election. 
B. A list of the names and addresses Of all mombers 

eligible to vote in the election shall be compiled no later 
than the day of the nomination meeting. This list) shall be 
posted at the Local's office and shall be immediately revised 
to reflect any changes in eligibility that occur after the 
day of the nomination meeting. No later than the day fallow. 
4ng the nomination meeting, a Copy of the list of the nanes 
and addresses of members then eligible to vote shall be fur- 
nished to all candidates. 
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Fe 4i5 candidate shall make use of union funds or facilities 


for his election campaign except on terms of Sonblere equality 
with all other tandidates. a 

10, Arrangements for. the election shall be suds and the . 
balloting shall be supervised by the Honest Ballot Association 
or the American Arbitration Association if either of these 

organizations has facilities to do so, or otherwise by some 
other neutral outside agency where practicable, . 

11, The Honest Ballot. Association or the American Arbitra- 
tion Association, where engaged, shall have sole authority to 
appoint tellers, clerks. and other necessary election personnel, 
to determine the make-up and control of the ballots, to set up_ 
voting machines, if used, and.to make rules governing balloting 
not inconsistent with the International Constitution, the Local 
By-laws and these rules. | 

12. Absentee voting by mail may be authorized by majority 
vote of the membership. Absentee voting shall be conducted 
with proper safeguards by a neutral outside agency, where 
practicable, or the Election Committee. obo 

13, All nomination and election records, including the 
minutes of nomination meetings and ballots cast, shall be im. 
pounded immediately and shall be presexved for a period of at 
least one year. | 

14, Candidates and their observers may challenge the 
eligibility of voters, and all challenged ballots shall be 
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Ampounded. Challenges shall be investigated only Lf the challenged 


ballots are sufficient in number to affect the result of the 
election. 

15. Protests concerning the eligibility of voters, and 
the conduct and validity of the election shall be promptly de- 
cided by the neutral outside agency, in consultation with the 
Election Committee, ox by the Election Comittee, where a neutral 
outside agency is unavailable. Decisions on protests must be 
appealed immediately to the General President who jshall promptly 
decide such appeals. The Board of Monitors shall |be notified 
of all such appeals and shall make recommendations to the General 
Prosident concerning them. Pending the final resolution of such 
protests, there shall be no induction of officers, 

16. Any momber convicted of misrepresenting returns, alter- 
ing, mutilating, or destroying deposited ballots, voting fraudu- 
lently or of intimidating others by threats or of denying any 
member any right in connection with the nomination or election 
procedures, shall be punished in accordance with the Trial Pro- 
cedure outlined in the International Constitution. In no case 
shall the penalty be less than a fine of twenty-five dollars 
' ($25,00), and the member so convicted shall be disqualified for 
either elective or appointive office within the jurisdiction of 
the International Union for a period of not less than two (2) 


ycars or more than five (5) years. 


Exerpts of the minutes evans meeting, Local uni + 183, 
December 12, 1957. 


Bro. Koph asks if we can dissolve this Local. 


* Bro. Carr explained that they have the permission of Bro. Brewster to 
, Propose this to the membership, and then to the International. 


Bro. Carr explains that Pres. Brewster, at our meeting was informed that the 
Executive Board of Anchorage would be the authorized Board, but we have 

* permission to elect and advisory board which would be able to act on the 

, affairs of the Fairbanks area., and the Executive Board of Anchorage would 

“ pass on their decisions if within the rules of the International 
Constitution. 


Bro. Talbot also asked if we would be free of Seattle? Bro. Carr explained 
* that we would. 


* Bro. Carr explained that the final action taken tonight if favorable 


‘would have to be approved by the General President, Dave Beck. 
Bro. Economui asked if we could elect our officers tonight? 


Bro. Carr explained that we could, explains further that after the 

meeting of Local 959 Anchorage, he had written a letter to Pres. Beck 

» asking for the consolidation of both locals. If the membership of 
Local 183 votes to consolidate tonight, Pres Beck will probably order 
‘the election and merger at a later date, if he denies the merger than 

* the election of officers will have to take place in each local separately, 

, actually what we are doing is electing officers and merging with the hope 
'that autonomy will be granted. Bro Carr asked if there was any further 
/questions on this matter. 


bei 


‘Bro. Carr explained that if officers were nominated tonight and there was 
no opposition they could be elected as in accordance with the International 
Constitution. Or if there was opposition for any office the a secret 


“ballot would be required at our next meeting. 

Bro. Bob Talbot made the motion which was seconded by Bro. Poorman, as 
follows: I_move that Local # 183 Fairbanks, and Local # 959 Anchorage 
‘be consolidated into one Local to be known as Local # 959 for the best 


interest of all members concerned and that we be given immediate autonomy. 
» A discussion followed pro and con. 


A vote was called for 114 in favor 12 against ( 5 not voting as the 5 new 
members did not understand what it was about). 


x Bro. Williams asked where the officers would be from, Fairbanks or Anchorage? 


Ls 


' Bro. Carr said both places. 


Bro. Erickson asked if we were assured of getting Local Autonomy for the 
Local? 


“Bro. Carr said that we have & good chance, but could not promise anything 
| definite, as the action of the members suspended might have some bearing 
on the outcome, but he thought that we would be given local autonomy. 


Motion made by Bro. Bob Talbot and seconded by Bro. Condurchi as follows: 
' J move that the present officers be elected without opposition to the 
> offices that they now hold, to run within the scope of our International 
' Constitution for the maximum 5 year term allowed by our Constitution, 


Bro. Carr asked if anyone had any nomination of any office to make; to please 
make them now so as to avoid any argument later on. 


Bro. De Witt makes a motion ‘that nominations be closed, motion is seconded by 
Bro. Garner. Carried unanimously. 
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October 15, 1958 


Martin F. O'Donoghue, Esquire 
Chairman, Board of Monitors 
Internatione? Brotherhood of Teamsters 
631 Towor Building 

Washington 5, D. C. 


Re: Order of Recommendation #23 


Dear itr. G'’Donoghue: 


I acknowledge receipt of Board of Monitors' Order of 
Recomnendation 723. 


It is my opinion that your recommendation) requires mo 
to violate the express language of the Constitution. Carelly, 
Gaw, and Sanusertino have not retained their gcod standing as 
dictated by the express language of the 1957 Constitution. 
Under these circumstances I cannot direct Locai *377 to declere 
these individuals eligible for nontination and I have no alter- 
Saget but to gecline to follow your recommendation in this 
regard. 


I have transmitted to the officers of Lo¢al #377 copies 
of your Crder of Recomuondation. If they decide to rule these 
members eligible I will not interfere with their decision but I 
cannot direct then to take an action which I consider violative 
of the Constitution. 


Very truly yours, 


James R. Hoffa 
Generel President 


| Se 
Civil Action No, 34,889. 
In the United States District Court 


For the Northern District of Ohio, 
Eastern Division. 


ROBERT HIGHAM et al., 
Plaintiffs, 
vs. 
WILLIAM J. GAW et al., 
Defendants. 


COMPLAINT AND ACTION FOR DECLARATORY 
JUDGMENT AND TEMPORARY INJUNCTION. 


(Filed October 24, 1958.) 


1. The jurisdiction of this Court is founded upon 


diversity of citizenship, and the Federal Statutes relating to 


the regulation and administration of labor unions, involving a 
substantial Federal question. 

2. This is a suit of a civil nature brought under the 
Federal Declaratory Judgment Act (Title 28, U. 8. Code, Sections 
2201 and 2202) for a declaratory judgment or decree; and is a 
case of actual controversy between the plaintiffs and defendants, 
imposing a real and serious hardship upon the plaintiffs, and 
plaintiffs have no other adequate remedy at law, all as more fully 
hereinafter appears. 

3. The International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America (hereinafter referred to as the 
* international") is an international labor union and a nonprofit 
organization; Local Union 377 is a local union of said International 
with its office at Youngstown, Ohio; the plaintiffs herein, namely, 
Robert Higham, Harry Kaufman, Abraham Schwartz, and Frank Zangara 
are respectively the President, Recording Secretary, Trustee, and 
Trustee of said Local Union 377; the defendants William Gaw, Joseph 


‘Sammartino and Joseph L. Corelly are members of said Local Union 
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377; the defendants James R. 


are respectively the President, 
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Hoffa, John English and John Rohrich 


| 
-Secretary-Treasurer , and a Trustee 


of the International; the defendants Martin F. O'Donoghue, Godfrey 


P. Schmidt and L. N. D. Wells, Jr. are Monitors of the International, 
having been appointed as such by the United States District Court 
for the District of Columbia on January 31, 1958. 
4. This action involves the interpretation of the Con- 
stitution of the International with respect to the eligibility of 
members as officers in Local 377, and the officers of the Interna- 
tional herein named as defendants being charged with, and responsible 
for the administration and enforcement of the provisions of the Con- 
stitution of the International and the discipline and conduct of the 
local unions, have a vital interest in this controversy; the Monitors 
of the International defendants herein having rendered |an opinion, 
hereinafter referred to, as to the merits of this controversy, have 
or claim to have an interest in its outcome. 


Union 377: September 3, 1958 


5. At a meeting held by Local 


for the purpose of nominating officers for said local,| the defendants 


Gaw, Sammartino, and Corelly were so nominated. The chairman ruled 

that they were not eligible for office as they were Bae members in good 
standing, not having paid one month's dues in advance as required 
by the Constitution of the International. 


6. 


The pertinent provisions of said Constitution read as 


election to 
onal Union 
for a 

for said 

a member 


tarticle II, Section 4. To be eligible for 
any 0 ce of a cal Union or the Internati 
a member must be in continuous good standing 
period of two (2) ‘years prior to nomination 
office and must have worked at the craft as 
for a total period of two (2) years." 
"article X, Section 5(c). All members paying dues to 
focal unions must pay em on or before the) first 
business day of the current month, in advance. Where 
membership dues are being checked off by the employer 
pursuant to properly executed checkoff authorization, 
it shall be the obligation of the member to make one 
(1) payment of one (1) month's dues in advance to in- 
sure his good standing." 


7. At no time did any of the three defendants last named 


above pay in advance one month's dues. However, they called upon 


the defendant Monitors for an opinion with respect to their eligi- 
| 
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bility as officers and in response thereto, the defendant Monitors, 
one Monitor dissenting, on October 8, 1958, rendered an opinion to 
the effect that they were eligible to become officers. The full 
opinion is marked “Exhibit I," attached hereto, and made a part here- 


of. 


8. Pursuant to the above advisory opinion of said defend- 


ant Monitors, said Monitors have ordered an election of officers 
be held by Local Union 377 with the names of the three defendants 
last named above on the ballots. 

All of which create an actual controversy and impose a 
real and serious hardship upon the plaintiffs for which they have no 
adequate remedy at law. 

WHEREFORE, plaintiffs pray that a declaratory judgment 
decree be made and entered herein fixing, determining and declaring 
the rights, liabilities, duties, responsibilities and legal relations 
of the parties hereto; that the reciprocal rights, responsibilities 
and liabilities of the plaintiffs and the defendants William J. Gaw, 
Joseph Sammartino and Joseph L. Corelly be declared and determined 
fully in accordance with the pertinent provisions of the Constitution 
of the International; and plaintiffs further pray that pending the 
final determination of this case, this Court issue its temporary in- 
junction, enjoining and restraining the defendants herein or any of 
them from proceeding with the election of officers of Local Union 
377; and for such other and further relief as plaintiffs may be 
entitled to. 

/s/ Warren M. Briggs, 
Attorney for Plaintiffs. 


MEMORANDUM OF MEMBER SCHMIDT CONCERNING THE WRITTEN DISSENT OF MEMBER WELLS 
FROM ORDERS OF RECOMMENDATION NUMBERED 16 AND 17, VOTED BY A MAJ OF THE 
BOARD OF MONITORS. 
My colleague, Mr. Wells, refers in his initial paragraph to the 
action of the majority of the Board of Monitors in issuing Orders paunbered 
16 and 17.as a "gross abuse of the Monitors' powers." My own reading of the 
Consent Order and my knowledge of its history convince me that Mr, Wells is 
in error when he makes this summary judgment.. My interpretation of the Con- 
sent Order is bolstered, also, by my knowledge of the intention of the parties 
who signed it and of the collogquies and discussions which took place during the 
formulation and execution of the consent order. In addition, it seems to me 
rather obvious that no one would more eagerly resort to the Court)to correct 
a "gross abuse" of the Monitors' authority or a bald usurpation of power by 
the Monitors, than Mr. Hoffa and his attorneys. The very fact that the latter 
have never even appealed to the Court, or threatened such an appeal, convinces 
me that the arguments made by Mr. Wells are not nearly as cogent as his words 
might suggest. 
I have many times repeated orally and in writing that the power of 
the Monitors to make recommendations is not limited to matters arising under 
the provisional constitution. It extends more particularly and more directly 
to the express mandate of the Consent Order and to the fair inferences as to 
objective and method to be derived from the Consent Order. No objective is 
in the relevant circumstances, more emphatically an implication of the Consent 
Order than the purpose to eliminate criminality and corruption (especially 
criminality and corruption in the officials and leaders of the union) from 
the International Organization and its subordinate bodies. It is true that 
the Consent Order contains no express language constituting monitorial empower- 
ment in this connection. The implication of such authority is, nevertheless, 
emphatic and patent from the very language of the Consent ceaee aka eth 
factual context against which it mst be appraised and out of which it arose. 
The allegations of the complaint and the revelations of the McClellan Committee 
constitute the largest mass of this background. Mr. Hoffa, himself, as re- 
ported in Part 13 of the Hearings before the Senate Select Committee on Improper 
Activities in the Labor-Management Field (pages 5223-2) recognized the need and 
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the urgency of purgative Baten ths the following colloquy with Senator Ives: 
"SENATOR IVES: * *'* Now please pay attention to what I am asking 
you, Mr. Hoffa, because it is very important. * * * You said that you rather 
anticipated or intimated you would be president of the International. 


MR. HOFFA: From indications around the country, I believe 


SENATOR IVES: * * * What are you going to do after you are elected, 


if you are elected? You have consorted with all of these bums and these criminals 
and everything else throughout your career, practically. Are you going to con- 
time to do that if you are elected President of the International? 

MR. HOFFA: I intend to conduct myself in keeping with respectability 
when I become president of the International Union because I realize, more so than 
anybody else, that the people who put me in office can take me out of office * * *. 

SENATOR IVES: * * * I know what you have been consorting with in the 
way of people in New York City. I know that isn't doing you any good and isn't 
doing New York City any good. 

MR. HOFFA: And I recognize that. 

SENATOR IVES: Or the unions any good. 

MR. HOFFA: And I recognize it, sir. 

SENATOR IVES: Are you going to do what I asked you to do? This is 
just between you and me. 

MR. HOFFA: I will tell you, Senator, that if I become president of 
this International, I will accept my responsibilities and deal with the indivi- 
duals in such a way that they will not bring any harm to the labor movement. 

SENATOR IVES: That isn't the question I raised * * * 

MR. HOFFA: You are pointing out, Senator, and I want to ask if you 
mean am I going to rm a good union. 

SENATOR IVES: That is exactly what I mean. 

MR. HOFFA: The answer is absolutely yes. 

SENATOR IVES: And you are going to cease having anything to do with 
this element that you have been dealing with? That is the thing I am interested 
in * * * 

MR. HOFFA: I recognize that responsibility, and the union will be 
run for the benefit of the members and will be corrected where it needs correcting ***," 


oe 


In recommending the Consent Order to the Court in Civil Action. No. 


2361-57, Edward Bennett Williams, as General Counsel for the International Brother- 
hood of Teamsters praised it as a constructive approach which contrasts sharply 
and favorably with the mumerous indictments and strictures leveled against the 
union. Judge Letts responded in similar vein. It could hardly be urged that 
the Consent Order is a constructive approach if it failed to mike provision for 
correction of one of the most obvious defects in the whole Teamster picture, 
namely, official corruption and criminality. | 
On August 5, 1958, Mr. Williams, in response to 4 question from 
Senator Mundt, gave to the Select Committee his views on the powers of the Monitors. 
Although, in my view, Mr. Williams did not make a complete enumeration of the Moni- 
tors' powers, his interpretation, as far as it went, amply disclosed the empower- 
ment of the Monitors with respect +o corrupt and criminal officers, racketeering; 
and gangsterism within the meamster movement. Here are Mr. Williams' words with 
respect to the first of the powers which he listed for Senator Mundt: "The power 
of the Monitors is given jurisdiction over first of all democratic procedures 
within the union. ‘They have the right to counsel with and make recommendations 
to the General Executive Board of the Teamsters on these matters * * *. 
"In other words they have been given the. Jurisdiction A * * to police 
intra-union democracy." 
Obviously, the Monitors could have no genuine jurisdiction to police 
imtra-union democracy if they had no power to eliminate gangster \dominetLon and 
corruption from the union. Racketeering and gangsterism are not lcompatible with 
democratic procedures. A power to “counsel with * * * and make tecommendations” 
to the provisional General Executive Board respecting democratic procedures would 
be ludicrously ineffective were it unable to cope with the obvious obstructions 
and frustrations of intra-union democracy which gangster domination racketeering, 
corrupt leadership, and similar defects imply. 
The second item in Williams' emmeration of the Monitors’ powers wes 
framed in these words: "* * * they (the Monitors) have been given jurisdiction 
* * * to police financial and accounting controls and procedures of the Inter- 
national." Gangland domination and other forms of official corruption (such 
as hse been revealed by the McClellan Committee and has been denonstrated by 


the investigations of the Monitors) are always linked with crooked and defective 
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pbookeeping and accoumting. Indeed, gangs and rackets would be pointless unless 
there were opportunities for illicit profit. Their very objective is the quick 
and easy dollar. If the Monitors are given jurisdiction to police financial 
and accounting procedures and controls, they (it mst follow) have the right 
to police and veto gangster domination comtrol and other corruption in the 
Teamster union. 

The third power mentioned by Mr. Williams he described in these 
words: They (the Monitors) are authorized to and they already have made an 
audit of the International and they are contimzing to make other audits at the 
local levels * * *." The type of audit which we have authorized Price Waterhouse 
to make for us (without any protest from Mr. Wells) would reveal official cor- 
ruption and comtrol such.as gangsters would dictatorially impose. If there is 
one thing which corrupt and criminal leaders cannot abide it is a detailed and 
honest audit of their handling finances and affairs. Therefore, to concede that, 
we, as Monitors, have the power to authorize audits at the International and at 
local levels is to concede that we have the power to investigate corruption and 
criminality which is always linked with crooked finances. And it would be an 
empty power if we had no right to implement our findings by orders of recommendation. 

In the fourth place, according to Mr. Williams, the Monitors "have been 
empowered to see that no officer of the International has any conflict of interest 
in the performance of his duties." Here we have an almost explicit admission that 
the Monitors have the power to curb official corruption and criminality within 
the Teamster movement. Obviously the most glaring result of racketeers, crimi- 
nals and corruption in high’ union positions is precisely that such people put 
their own private aggrandizement above their duty as union officials. 

Finally, Mr. Williams admitted that the Monitors “are authorized and 
empowered to look into the situation of trusteed locals." Obviously, we would 
have a rather silly and inept power, if it were confined merely to looking into 
a situation. ‘The fair inference is that having looked, we do more than take a 
deep breath and go to sleep. The total situation of a trusteed local involves 
everything that has a bearing upon proper or improper functioning of that local. 
It certainly includes racketeering, corruption, criminality and other forms of 


roguery. 


Let me conclude these general observations with respect [to the consent 


order by referring to-a document entitled "Thirteen Points from the Thirteen 


Teamsters Rank and File Committee," copy of which I have added to|this memoran- 


| 
dum as an Appendix. This document was prepared by me in conjunction with the 


Rank and File Committee early in February, 1958. In several important respects 
it corroborates the interpretation which I have been urging in this memorandum. 
Now let me address myself to the specific reasons upon the basis of 
which Mr. Wells argues that the mjority action is a "gross abuse! of the Moni- 
tors' powers. | 
(1) He states that "Each order recites as a fact matters which at 
the present time have not been established. " This erroneous conclusion Mr. 
Wells attempts to establish by citing two examples. 
In the first place he says that "The order with respect to Brennan 
recites as a fact the story which a professional prize fighter gave to the 
Senate Select Committee with respect to the alleged wrongdoings of Brennan. 4 
Actually, Order of Recommendation No. 16 recites only part of Mr. Enbrel David- 
son's story, and not the full story as Mr. Wells seems to suggest. Moreover, 
Order of Recommendation No. 16 does not recite this as a fact merely because 
it came from the testimony of Mr. Davidson, boxer. The entire testimony given 
before the Senate Select Committee August 6 and 7, constitutes the basis for 
Order of Recommendation No. 16. ‘That includes Vice President Brennan's resort 
to the Fifth Amendment when questioned concerning his relationship with Mr. 
Davidson. It also includes Mr. Hoffa's offer to reimburse the union trust 
fund from which Davidson's salary was taken. Such an offer would never have 
peen made, if there vere no foundation for it. | 
In the second place, Mr. Wells, on a very flimsy basis, states that 
"Tt would appear that the prizefighter's testimony before the Committee varied 
from the account which the prize fighter originally furnished the investigation." 
Here Mr. Wells not only contradicts himself, but misses the whole point. In the 
first place Mr. Wells cites as basis for this sicneten unsworn heresay twice 
removed from direct testimony. | 
If he objects to our reliance upon the sworn record before the McClellan 
Committee, I cannot understand why he tolerates his own reliance’ upon unsworn 


hearsay. I think Mr. Wells misses the point because he is in effect stating 
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that the Monitors should adopt a policy of inaction when confronted with the 
provocation and the challenge presented by the testimony before the Senate 

Select Committee on August 6 and 7. I cannot agree with such a policy. Only 
corrupt labor leaders would be passive before such challenge and provocation, 
Since Hoffa and his associates apparently want to be passive in these circum- 
stances, and since their consciences are apparently blunted to the point where 
they do not even perceive the provocation and the challenge, our Monitorial 
recommendation mst take the place of their defective consciences. Section IIT 
of the Consent Order imposes upon the Monitors the duty to counsel with the 
General Executive Board of the International Brotherhood. While the purpose 

of such counseling is stated in the Consent Order, no express limit is placed 

by the Consent Order upon the area of counseling. Since we are counseling labor 
leaders, we have a right to recommend to those leaders any action or policy proper 
and advisable for intelligent gnd honorable labor leaders in similar circumstances. 
The only unexpressed limitation which the Order places upon our power to counsel 
is the limitation implicit in the fact that we are advising or consulting with 
labor leaders, not astronomers or bankers or architects. We have & right to 
expect or to recommend that Hoffa and his associates act as intelligent and 
honorable labor leaders. If they do not, we mst seek enforcement of our recom- 
mendations that they do. The testimony of Hoffa, Brennan and Davidson, as given 
on August 6 and 7 before the Senate Select Committee, would provoke any good labor 
leader to prompt and summary’ action of the kind that we are recommending. 

(2) Mr. Wells" second critique of Orders of Recommendation No. 16 and 
17, was: "Each order requires, without a hearing, that the named individual 
relinguish union office forthwith, pending final decision on charges which never 
have been filed. 

"Such procedure finds no basis in either the union constitution or 
the court order. It smacks of the totalitarian method by which the defendant 

-is beheaded, and trial then held to ascertain whether there was a basis for the 
execution.” 

Mr. Wells betrays that he has not researched the union constitution 
carefully enough. For example, Article XVIII, Section 1(a) gives to the General 
President, "if he deems it advisable," the power to "immediately suspend such 
member or officer from membership or office in the local union until a decision 
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bas been rendered * * *"; and the president is permitted to exercise this power 
upon the mere "filing" of charges ‘ip the same are of such magnitude and serious- 
ness as to jeopardize the interests of the Local Union or the International Union.” 
Likewise, in Article VI, Section 5(a) of the provisional constitution, the General 
President has the power to establish a temporary trusteeship, "where, in the judg- 
ment of the general president * * * an emergency situation exists"; and such 
trusteeship can be imposed upon a local union prior to any hearing.) Not long ago 
Mr. Hoffa exercised this summary power to eliminate his enemy, Mr. William Mills. 
Tt would be a commonplace and accepted precaution for a Hank president 
to suspend a bank teller indicted for embezzlement forthwith and without hearing 
pending final decision on the indictment. American jurisprudence frequently pro- 
vides summary remedies prior to hearings. A taxpayer must pay his|/taxes first and 
argue about them afterwards. A court injunction mst usually be obeyed first and 
only afterwards can its validity be argued in many instances. Of course, Mr. Wells’ 


ludicrous caricature of our order as “totalitarian” is based upon a gory but very 


inappropriate analogy. A man who is beheaded first and tried afterwards can never 


afterwards be made whole. A man who is suspended from office temporarily is not 
deprived of the opportunity of living until he exonerates himself; and if he is 
able to exonerate himself, he can be made whole. A Teamster official who has paid 
or defended the payment of $143,000 to Teamster officials incarcerated for crimes 
like extortion will hardly be prevented from making Mr. Brennan whole in the (un- 
likely) event that he testifies honestly and responsii:.y and thereby justifies 

the diversion of union trust funds to a pugilist managed by Hoffa jand Brennan. 

Mr. Wells again misses the point and extrapolates a false analogy when 
he writes: "I have no doubt that the Monitors would unanimously and properly 
intervene should General President Hoffa summarily suspended from)office a union 
member who was distasteful to him on the basis of untested heresay obtained from 
a public official or the newspapers." Mr. Hoffa's tastes are not)|so discrimi- 
nating and delicate (so far as I have been able to observe) as to/put any 
racketeer or gangster (except one who is his enemy) within the Teamster movement 
in jeopardy of summary removal. ‘The real point is that the sworn! testimony before 
the McClellan Committee is by no stretch of the imagination merely untested heresay 
drawn from a public official or from newspapers. Unless there were tt least prima 


facie merit to the testimony of Mr. Enbrel Davidson, I cannot conceive why Mr. 
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Breman would, in such cowardly and complete fashion, have recourse to the Fifth 
Amendment. Nor can I understand why Mr. Hoffa would want to offer to reimburse 
the union trust fund. 

Mr. Wells further misses the point when he says: .“The procedures of 
due process which were included in our letter of March 5, 1958 in connection with 
local Union 327, we were writing rules for intra-union trials based on charges.” 
We were not writing rules which would restrict our powers of Monitorship and our 
duty to counsel and to make recommendations. Moreover, Mr.. Wells would have been 
the first to object if I had construed the due process procedures of that letter 
(which was largely of my own authorship) as constituting an implied repeal of 
those portions of the provisional Constitution which authorized summary action 
without trial or hearing. (Article VI, Section 5(a) and Article XVIII, Section 
1(a).) ‘Indeed, it would be as logical to argue that these sections of the Con- 
stitution are repealed because of the intra-union procedures prescribed by Sections 
1(a), 1(v), and 6 of Article XVIII. The point is that the existence of basic 
procedures ordinarily applicable to the presentation and trial of changes does 
not derogate from the need and advisability of summary procedures in serious 
situations warramting the Monitors’ recommendation of the use of such summary 
procedures. As a matter of law it never has been held that the procedures of due 
process condem summary suspensions from office. The strange part of Mr. Wells’ 
objection here is that he seems to deprecate a summary suspension of one of Mr- 
Hoffa's friends, enjoying a high union office, although he has had called to his 
attention mmerous cases of suspensions of rank and file members for whom he has 
failed to invoke basic procedures and the A.F.L. Code of Ethical Practices. 

Mr. Wells finds it difficult to conceive of.the extreme emergency which 
would justify the Monitors in ignoring the union (provisional) constitution, the 
court Order under which we serve, our own prior actions, and the codes of ethics 
applicable to A.F.L.-C.I.0. unions. For my-part I can conceive of no emergency 
which would justify the Monitors in ignoring the Consent Order. It was precisely 
the thesis of Mr. O'Donoghue and myself that we were fulfilling our duty under the 
Consent Order in approving Orders of Recommendation No. 16 and 17. Indeed, it 


was our loyalty to the court Order that warrants our disloyalty, from time to 


time, to the merely provisional union constitution. That constitution never 
-8- 


contemplated the Monitorship. Its framers never dreamed that the day would come 
when the Monitors would be, in a sense, the keepers of the General -Fxecutive 
Board's conscience. Be that as it may, we do not ignore ‘the provisional .con- 
stitution when we urged summary suspension which that constitution itself 
authorizes in a mumber of places. Nor can we be said to ignore the) code of 
basic procedures which I had originally drafted or the A.F.L.-C.I.0, Code in 


this connection. Those codes were never-drartedfor the purpose of making sum- 


mary action or suspension impossible. They were drafted to take care of the 


ordinary case of charges and the procedures for the trial of charges. 

Tt is a pleasant fantasy which relegates misconduct dated 1948 to 
1954 to the limbo of the innocuous. Mr. Wells' views in this connection are 
slightly myopic. T fail to see why such matters should be regarded as ancient 

nistory completely irrélevent to the modern scene; especially since they imply 

the diversion, contiming to this very day, of $8,000 of union trust funds. ‘That 
umremedied situation still exists. It is modern, not ancient. ‘The very fact that 
4+ combinues to exist to the present moment betokens.an attitude and a conscience 
(in Mr. Hoffa) so irresponsible and so. callous as to reise a question whether such 
a leader is appropriate or equal to the task of reforming and rehabilitating the 
International Union. It is a situation that reminds me of the Nuremberg trials, 
where some of the judges might well have been in the dock with-the| Nazis. 

3. Nor is it implicit in the Monitors’ action that a union member who 
invokes his rights under the Constitution is presumed guilty. I meke no -presump- 
tion whatever about the legal guilt of Mr. Brennan when he invoked the Fifth Amend= 
ment. On that matter Iam willing to be guided by the United States Constitution, 
even though it has been frequently misconstrued by the Supreme Court itself and 
nowhere more obviously than in the Slochower case- After all, the Fifth Amendment 
does not guarantee official position m to Mr) frenman‘or‘any one else. Whatever my 
be Mr. premman'’s guilt or innocence, his refusal to explain suspicious intresimton 
affairs and finances for which he was and is responsible as a fiduciary, is an 
affront of honest and responsible union leadership. If such. a refusal does not, 

- under the Unitea States Constitution, mean guilt, it does mean thet Mr. Brennan 
is unfit to be a labor leader and should be suspended until he is willing to make — 
an honest answer to questions relevant to his stewardship. 
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Moreover, the sentence which Mr. Wells quotes from the Slochower 
case is not, as he suggests, a “holding of the U.S, Supreme Court.” It is the 
purest dictum. If it were a holding it would be a judicial venture at thought 
control. ‘The Supreme Court is certainly within its rights when it states the 
Legal conclusions (pertinent to courts) which may or may not be drawn from 
invocation of the Fifth Amendment. It has absolutely no right to tell me or 
any one else what psychological conclusions (pertinent to a labor union's opera- 
tion) I may draw from the fact that a labor leader refuses to explain an obvious 
embezzlement. It is bad enough that the Fifth Amendment, which the founding fathers 
confined by express language to criminal cases, should have been repealed by judi- 
cial construction and should have been replaced by a judicial amendment applying 
it not only to criminal cases but to administrative hearings, legislative hearings, 
civil actions, etc. It would be tyranous thought control if the Supreme Court were 
to undertake to tell me or any one else what meaning I shall attach to the exercise 
by any one of the constitutional right under the Fifth Amendment. I wonder what 
the provisional officers of the Teamsters union would say if one of the Monitors 
were to take the Fifth Amendment upon being asked whether they took a bribe in 
exchange for a recommendation against Hoffa. 

h. Mr. Wells contends that the publication of these orders prior to 
consultation with union officers is contrary to specific commitment made by the 
wmanimous Board to the union officers at the union executive board meeting of 
July 2, 1958. As a matter of fact, the so-called specific commitment was not 
Board of Monitor action. Indeed, the only Board action on publicity prior to 
the meeting of the provisional General Executive Board on July 2 authorized (by 
majority vote) publication of all Orders of Recommendation. 

5. Here again Mr. Wells has entirely missed the point. Our action 
in issuing Orders of Recommendation No. 16 and 17 is not an action to take a 
"position on the substantive merits of the alleged activities of Brennan and 
Feldman." Our recommendation was interlocutary and not final. 

It was not our intention to deprive Brennan and Feldman of.a chance 


to defend themselves. Our action contemplates that they may cancel the sus- 


pension by valid explanation of what they refused to explain under circumstances 


calling for an explanation from any honest man. 
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So far as I remember in each case where. Mr. Wells has written his 
dissent from the view of the majority of the Board of Monitors he has predicated 
his dissent upon an alleged usurpation of power and authority by ae majority, 
while the majority, reading the same Consent Order by which Mr. Wells tries. to 
guide himself, finds fair inferences and implications of empowerment which Mr. 
Wells is unable to perceive. I wish, therefore, to propose’a solution to the 
problem posed by this continuing dialectic. 

The Consent Order is not subject to misunderstanding or doubt when it 
provides in Section 2 thereof that “the monitors are at all times % % * subject 
as officers of the court to supervision and direction of the court in performing” 
their duties. (Emphasis mine) I propose, therefore, that we endl t5 the Court for 
its direction and clarification in order to end, once and for all, this intra-board 
controversy respecting power and authority. We should ask the Court to rule speci- 
fically as to the meaning of the Consent Order in its many implications for the 
various controversies between the Momitors as raised by Mr. Wells' dissents. Indeed, 
this clarification is needed for still another purpose. ‘The recent slick .and 
spurious Anti-Racketeering Commission announced by Mr. Hoffa is apparentl y. based. 
upon what I would call the indefensible theory that the Consent Order gives to the 
Monitors no power to make recommendations for the elimination of criminal, core 
rupt or gangster domination of, and infiltration in, the Teamster International 
Organization and its subordinate bodies, While I have little pee with this 
implausible theory, because I.think it is contradicted by many facts and considera- 
tions (some of which I have set forth in this memorandum), there is no more authori- 


tative way of dealing with it than by an official interpretation from Judge letts. 
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INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA 


. APPOINTED BY THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARTIN F. O'DONOGHUE, CHAIRMAN : 
' g31 TOWER BUILDING : ae ; June 27, 1958 
WASHINGTON B, D. 


GOOFREY P, SCHMIOT 
{2 EAST 4187 STREET 
| NEW YORK 17, NEW YORK 
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|. BALLAS 1, TEXAS 
ORDER _OF RECOMMENDATION NO. 8 
FROM: . Martin F. O'Donoghue, Chaixzman 
Board of Monitors 


TO: James R. Hoffa, General President 
International Byjotherhood of Teamsters 


LOCAL UNION NO, 282, NEW YORK CITY 


The membership of Local 282 of New York City, at the 
March, April and May meetings, voted for summer meetings to be held 
because of the pendency of important business of the local union, 
namely questions dealing with health and welfare coverage and the 
establishment of 2 nondiscriminatory hiring hall in order to facili- 
tate all men being equally dispatched for jobs. At the May meet- 
ing, the minutes of the March meeting dealing with the holding of 
summer meetings were again adopted and Vice President hicCarthy 


stated to the membership at this May meeting that meetings would not 
be held during the summer months. 


The Board of Monitors, therefore, recommends to General 
President James R. Hoffa that the actions of the officers of Local 
282, including Vice President O'Rourke, in cancelling or refusing 
to hold local union meetings during June, July, August and September 
is illegal and unconstitutional and contrary to the provisions of 
Local 282's Constitution, to wit Article VI, Section 1, and the 
aa a Constitution, more particularly Article XIV, Section 


: The Board of Monitors also recommends to:General President 
Hoffa that an order be issued directing the officers of Local Union 

282, including Vice Fresident O'Rourke, to conduct and hold member- 

ship meetings during June, July, August and September in accordance 

with the wishes of the membership of Local 282 expressed in motions 

previously adopted at membership meetings. 
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INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS,.~ me enna th 
WAREHOUSEMEN AND HELPERS OF AMERICA 


APPOINTED BY THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARTIN F. O'DONOGHUE, CHAIRMAN 
831 TOWER BUILDING 
WASHINGTON 9, D. C. 


GODFREY P, SCHMIDT 
12 EAST 4197 STROET 
NEW YORK 17, NEW YORK 


L. N. D. WELLS, JR. . 
1610 NATIONAL BANKERS LIFE BLDG, 
DALLAS 1, TEXAS 


ORDER OF RECOMMENDATION NO, 9 


FROM: Martin F. O*®Donoghue, Chairman 
Board of Monitors 


James R. Hoffa, General President 
International Brotherhood of Teamsters 


Change of Address and Meeting Place of Board of Monitors 


The Board of Monitors recommends to General President James 
-R. Hoffa, that a notice be placed in the Teamster's monthly magazine’ 
to the effect that the Board of Monitors® address hereafter will be 
831 Tower Building, Washington 5, D. C. 


Further, the Board of Monitors desires to advise General 
President James R. Hoffa that meetings of the Board of Monitors will 
be held in Room 831, Tower Building, and other meetings from time to 
time may be held in Room 331 of the Teamsters International Building. 
That the Board of Monitors at this time expresses appreciation for 
the use of Room 331. 


rtin F, O*Donog 
Board of Monitors 
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Monitor Address 


Martin F. O'Donoghue, chairman of the 


Board of Monitors, has offices at 


831 Tower Building, Washington 5, D. C. 


and 


BOARD OF MONITORS * cna |p ye77 


FOR THE - 
INTERNATIONAL BROTHERHOOD OF TEAMST ERS; CHAUFFEURS;-——"~~~ 
WAREHOUSEMEN AND HELPERS OF AMERICA 


APPOINTED BY THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARTIN F. O'DONOGHUE, CHAIRMAN 
831 TOWER BUILDING 
WASHINGTON 5, D. C. 


GODFREY P. SCHMIDT 
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ORDER _OF RECOMMENDATION NO, 10 
Martin F. O*Donoghue, Chairman 
Board of Monitors 


James R. Hoffa, General President 
International Brotherhood of Teamsters 


Local Union 107, Philadelphia, Pennsylvania 


The Board of Monitors voted at a meeting held on Monday, 
June 23, 1958, that General Secretary Treasurer John F.| English notify 
Local Union 107 that the bond of Raymond Cohen, Financial Secretary 
Treasurer, was cancelled by the Maryland Casualty Company on October 
24, 1957, effective 35 days thereafter. The records of the General 
Office of the International Brotherhood of Teamsters, on June 23, 1958, 
disclosed that Financial Secretary Cohen of Local 107 had no surety 
bond as provided by the Constitution. . 


The record reveals for the past seven’ months Raymond Cohen 
has fruitlessly endeavored to secure a surety bond without success. 
Accordingly, the Board of Monitors recommends to General Secretary 
Treasurer English that Raymond Cohen, Financial Secretary Treasurer, 
and Joseph Grace, President of Local 107, place a surety bond in the 
sum of $50,000, BY Monday, June 30, or other suitable collateral as 
peovided by Article X, Section 8(a) of the Constitution; that if 

aymond Cohen or Joseph Grace cannot secure surety bond by June 30, 
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they are, in lieu of said surety bond, to place cash collateral in 
the sum of $25,000 for Raymond Cohen and Cash collateral in the sum 
of $25,000 for Joseph Grace. In the event that Cohen or Grace fails 
to place either the suret bond or cash collateral, it is recommended 
that Article X, Section 8(b) of the Constitution be strictly enforced 
and that they be automatically removed from office. 


Mar O'Do 
Board of Monitor 


July 29, 1958 


Mr. A. J. Round, Acting Sec.-Treas. 
Teamster Local Union No. 245 

1604 E. Kearney Street 

Springfield, Missouri 

Dear Sir and Brother: 

This is to advise you that in conformance with our policy of cooperation 
the Monitors, we have agreed to the auditing of your Local's books and 
records by Price Waterhouse. 


We would appreciate your full cooperation with the Auditors in this matter. 


Fraternally yours, 


James R. Hoffa, 
General President 


JRH/JK/yk 


August 5, 1958 


Mr. A. J. Round, Business Representative 
Teamsters Local #245 

1604 East Kearney Street 

Springfield 2, Missouri 


Dear Sir and Brother: 


-The Board of Monitors has proposed that certain 
lecal unions be audited by Price Waterhouse and Company, 
the auditing firm employed by the Monitors to assist them in 
making recommendations to the International. In accordance 
with this procedure, a local representative of Price Water- 


house will visit your office shortly to initiate an audit of 
your books and records. Please show every courtesy to this 
individual and provide him with all available information 
and any assistance he may require. 


Fraternally yours, 


James R. Hoffa 
General President 


September 11, 1958 


Mr. A: J. Round, Bus. Rep. 
Teamster Local Union No. 245 
1604 East Keamey Street 
Springfield 2, Missouri 


Dear Sir and Brother: 


The Board of Monitors has proposed that certain local unions be audited by 
Price Waterhouse and Company, the auditing firm employed by the Monitors 
to assist them in making recommendations to the International. In accord- 
ance with this procedure, | am instructing you to cooperate with the repre- 
sentatives of Price Waterhouse on the matter of an audit of your books and 
records. Please show every courtesy to this individual and provide him with 
all available information and any assistance he may require. ¢ 


Fraternally yours, 


James R. Hoffa, 
General President 
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SUPREME COURT, NEW YORK COUNTY 


THE PEOPLE OF THE STATE OF NEW YORK, 


Respondent, 


Application by the defendant, John J. McNamara, for a 
certificate of reasonable doubt and for an order admitting said| defendant 
to bail pending appeal is granted. ‘The Court is satisfied that) sufficiently 
substantial and arguable question is here involved which justified the clain 
of reasonable doubt as to the validity of the conviction of the| crime of 
extortion as charged. . 
- Extortion is defined-in the Penal Law as “the obtaining of property 
from another *** with his consent, induced by:a wrongful use of force oe fear 
or under color of official right". The indictment charged that defendants 
had obtained moneys from two corporations, by threatening to do jan unlawful 
injury to their property, "to wit , to unlawfully cause the continued existence 
of a picket line at the place of business of the said corporations; 3 to unlaw- 
fully prevent the said corporations from receiving necessary deliveries; to 
unlawfully hinder, impede. and interfere with the proper ‘and eftictent con- 
duct of the business of the said corporations” . 
After a very lengthy trial, the prosecutor candidly stated in his 
sumation thet there was no circumstance from which the jury could draw the 
inference that defendant had anything +0 do with establishing ‘the picket 
line. But, he argued, and now urges, that defendant is guilty of the crime 
of extortion because he made use of the picket line and the fear it engendered 
to coerce payments with personal gain as his object. 
But there was no threat by defendant that he would “cause” the 
continued existence of the picket line, 4? his suggestion for payment to 


co-defendant for alleged ‘labor counseling services was not followed. He did 
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not initiate any negotiations. It was the attorney for the corporations who . 
approached defendant and sdlicited his advice as an experienced union official 
to help solve their picketing problems. As suggested by the prosecutor, there 
may have been implications inherent in that advice--and, indeed, even stated. 
by defendant--that the picketing would undoubtedly continue if the corporations 
aia not accept his proposal. However, the evidence indicated that this..was 
based not on a threat by defendant that he would cause the picketing to con- 
time, but rather on his opinion that only acceptance of his co-defendant 's 
services would result in its cessation. 

The evidence, in fact, did not prove the specific charges contained 
in the indictment. The extortion theory. advanced by the prosecution at the 
trial, in view of the failure to comect defendant directly with the picketing, 
was that he had taken advamtage of an existing fear of picketing on the part 
of the corporations to obtain money from them. The charge of the court submitted 
to the jury alternative propositions regarding the alleged extortion--threatening 


the comtimuance of the picketing as alleged in the indictment or seizing upon the 


opportunity created by existing picketing as the basis of-an illegal demand for 


personal tribute. 

Tt is unnecessary for present purposes to determine whether the 
alternative trial theory and the proof thereof are sufficient to establish 
the statutory requirement’ of the crime of extortion as defined in our ‘Penal 
Law. Enough has been shown, the court's opinion, to raise a reasonable doubt 
as to whether defendant's conviction of the crime charged in the indictment 
will be affirmed on appeal. , 

This defendant has no prior record of arrest or conviction. Under 
all the circumstances, it appears appropriate to permit said defendant to be 
released on bail pending his appeal in accordance with well settled principles 
governing an application for a certificate of reasonable doubt, all without 
prejudice to the people or to the actual determination on appeal. 

After consultation with the District Attorney's office and counsel for 
the defendant, bail is set in the sum of $10,000.00. 

Submit order forthwith. 


Dated, April 2, 1958. 


August 5, 1958 


Mr. Michael Burton, Secretary-Treasurer 
Teamsters Local #295 

‘Room 501, 215:East 149th Street 

New York 55, New York 


Dear Sir and Brother: 


The Board of Monitors has proposed that 


certain 


local unions be audited by Price Waterhouse and Company, 
the auditing firm employed by the Monitors to assist them in 


making recommendations to the International. In 


accordance 


with this procedure, a local representative of Price Water- 
house will visit your effice shortly to initiate an audit of 


your books and records. Please show every court 
individual and provide him with all available 
and any assistance he may require. 


Fraternally yours, 


James R. Hoffa 
General President 


sy to this 
ormation 


August 5, 1958 


Mr. John S. Mahoney, Secretary-Treasurer 
Teamsters Local #808 

Room 1101, 265 West 14th Street 

New York 11, New York 


Dear Sir and Brother: 


The Board of Monitors has proposed that certain 
local unions be audited by Price Waterhouse and Company, 
the auditing firm employed by the Monitors to assist them in 
making recommendations to the International. In accordance 
with this procedure, a local representative of Price Water- 


house will visit your office shortiy to initiate an audit of 
your books and records. Please show every courtesy to this 
individual and provide him with all available information 
and any assistance he may require. 


Fraternally yours, 


James R. Hoffa 
General President 
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_ ORDER OF RECOMMENDATION NO, 13 


MARTIN F. O'DONOGHUE, Chairman 
Board of Monitors 


JAMES R. HOFFA, General President 
International Brotherhood of Teamsters 


Non=Commingling of Funds of Local Union No. 
Funds of Local Union No. 959 


Inasmuch as the question of the legality of 


lo, 1958 - 


Bite 


183 with “ 


‘ 


the merger 0) 


Local Union No. 183 with Local Union No. 959 is currently before tl; 
Board of Monitors, the Board recommends to General President James |; 
Hoffa that he order the officers of Local 959 not to commingle the 


funds of Local 183 with the funds of Local 959. 


It is not the intent of this Order of Recommendation that 
the funds of Local 183 be frozen; it would be understood that the 
fund s of Local 183 could be drawn upon to pay its pro rata share: 


of the expenses of operating the present Local 959. 


It is requested that action be taken on this Order of 


Recommendation by July 12, 1958, and that the Board of Monitors be 


3 me 
f 
Martin F. = Na 


notified thereof. 


Chairman, Board of 
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July 23, 1958 


Mertin F. O'Donoghue, Esquire 
Chairman, Bosrd of Monitors 
International Brotherhood of Teamsters 
851 Tower Building - | 
Washington 5, D. C. 


Dear Mr, O'Donoghue: 


On July 10, 1958, you requested that the Internationa) 
order the officers of surviving Local #959 not to commingle 
with their funds the funds of merged Local #183. 


Both our General Counsel and my Executive Assistant 
suggested an alternative which you agreed would be satisfactory 
and, at your request, I hereby advise that the following action 
will be taken if it is ultimately determined that the mergor 
of the two locals was procedurally improper and Local #183 is 
ordered re-established. At such time the funds in Local #183 
at the time of the merger will be returned to that local less 
a pro rata share of the operating expenses of the combined 

ocsels. 


I trust this is in accord with the understanding 
which we previously reached. 


Very truly yours, 


James R. Hoffa 
General Presi‘ent 


August 28, 1956 


Mr. Samuel Feldman 
Business Agent 
Teamsters Local #929 
4345 Frankford Avenue 
Philadeiphia 24, Pennsylvania 


Dear Sir and Brother: 


Reqistered - Return 
Reccipt Requested 


At the request of the Board of Monitors and in view 
of the evidence before the Senate Select Committee that you 
offered to settle a labor dispute on payment of $50,000, 1 
am suspending you as Business Agent of Local #929 luntil 
charges which will be preferred against you can be heard, A 
copy of these charges wiil be forwarded to you in /|the near 


future. 


Fraternally yours, 


James R. Hoffa 
General President 


August 28, 1958 


Registered - Return 
Receipt Requested 


Mr. H. L. Boling 
Secretary-Treasurer 
Teamsters Local #515 
540 Vine Street 
Chattanooga 3, Tennessee 


Dear Sir and Brother: 


At the request of the Board of Monitors and in view 
of your admission that you used $20,000 of the Union's money 
in an attempt to "bribe" a local judge ina criminal case, I 
am forthwith suspending you from the office of Secretary - 
Treasurer until a determination is made on the charges which 
will be preferred against you in the very near future. A copy 
of these charges will be mailed to you as.soon as they are 
available. 


Fraternally yours, 


James R. Hoffa 
General President 


October 10, 1958 


Mr. H. L. Boling, Sec'ty.-Treas. 
Teamsters Local Union No. 515 
540 Vine Street 

Chattanooga 3, Tennessee 


Dear Sir and Brother: 


Pursuant to the authority vested in me by the International 
Constitution, I have assumed emergency jurisdiction over the 
disposition of charges filed against you by Brother Ralp 
Eagle of Local Union No. 515, and, in addition, I have su 
pended you from the office of Secretary-Treasurer of tha 
Local Union. These charges allege violations of Article 
Section 6 by- 


1. Gross disloyalty or conduct unbecoming 2 
member in that you participated in the use| 
of funds of Local. Union No. 515 to "fix" 
a criminal case involving officers and 
members of a Teamster Local Union by bribing 
a state judge in violation of Article XVIII, 
Section 6, Subsection (4). 


Activities which tend to bring your Local 
Union and the International Union into 
disrepute in that you participated in the 
use of funds of Local Union No. 515 to "fix" 
a criminal case involving officers and 
members of a Teamster Local Union by brib- 
ing a state judge in violation of Article 
XVIII, Section 6, Subsection (16). 
| 
Pursuant to the authority vested in me by the International 
Constitution, I hereby schedule a hearing on these charges to 
be held at 10:00 A.M. on Tuesday, October 28, 1958 at the 

Read House, Chattanooga, Tennessee. This is your official 
notice of that hearing, and you are invited to be present and 
make such defense as you deem appropriate. I have appointed a 
panel who shall conduct this hearing and make a report |to me 
containing findings of fact and their recommendation. (On the 
basis of their report, I will make a decision in this matter 
which shall be promptly communicated to you. 


Fraternally yours, 


JRH/ddk ‘James R. Hoffa 
GFT General President 


NO, 34873 
CHANCERY COURT 
HAMILTON COUNTY, TENNESSEE 
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Glenn W. Smith and H. L. Boling on August 28, 1958 
filed an original bill against the International Brotherhood of 
Teamsters, Chauffeurs, walenoscomen une Helpers of America, et al 
seeking to have James R. Hoffa, General President, answer under 
oath whether he personally made the decision to suspend complainants 
and file new charges against them. On September 23, 1958 an amended 
petition was filed making James R. Hoffa, personally, a defendant, 
but no relief is prayed for. 

The bill sets forth, in substance, that on July 2, 1951 
complainants expended a sum of money for the Local Teamsters’ Union; 
that this expenditure became the subject of much controversy and 
investigation by the U. S. Government; that loose statements in the 
press gave wide publication to the results of the McClellan Committee 
investigation; and that, for all practical purposes, one Federal 
agency had forgotten the incident until the past year, when the 
McClellan Committee began investigating labor-management conditions. 

The bill, as framed, by reference, adopts the McClellan 
Committee newspaper reports concerning complainants of bribery, 
corruption, intimidation and gross misconduct. 

The references to the reports make admissible considera- 
tion of the contents which are a matter of common knowledge. 

No issue is made of the truth or falsity of those accusations, and 
the Court neither forms nor expresses any opinion of the guilt or 
innocence of the complainants on the McClellan accusation or the 
Union charges whatever they may be. 


Taking the most favorable view of complainants' bill, 


& oe ® 
the inference to be drawn is that complainants are not guilty of 
any charges of wrong-doing, including the use of the $20,000.00 
expended on behalf of the Union. It would seem, however, that 
complainants should welcome the opportunity to remove the cloud 
of suspicion that hangs over them, instead of attempting to bury 
the casket containing the McClellan Committee releases in the fog 
of confusion. The Court finds that James R. Hoffa, President of 
the International Union, was functioning officially ahen| he dis- 
charged complainants. Mr. Hoffa's appearance by counsel) to resist 
the granting of the injunction is indicative of the fast! that he 
was and is performing his official duty. 

Complainants charge the local union and the United 
States Government have known of the involved incident for over 
seven years and took no action. Therefore, no possible emergency 
exists that would justify the local union or the International in 
taking any action against them on the basis that there exists an 
“imminently dangerous situation to the local or the International”. 
One of the grounds set out in the International Constitution for 
the suspension of officers is conduct that brings the union into 
disrepute. The recent release of the accusations made by the 
McClellan Committee are of such a nature as tend to bring the union 
into disrepute. To deny the application for the injunction it is 
only necessary that it appear that complainants are subject to 
trial within the Union. 

Complainants are entitled to a full, fair and |impartial 
hearing on the charges that brought about their discharge, but 
that hearing must take place within the Teamsters Union; a forum 
friendly to complainants. Public policy requires that the courts 
leave to the union the settlement of disputes between the union 
and its members, in accordance with rules, regulations and. pro- 
cedures set up for that purpose in the International Constitution. 
There was no competent proof introduced that tended to establish 
the charge that the complainants could not obtain a fair and 


impartial trial in the Union. On the contrary it appears from 
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the proof that the relationship between Hoffa and complainants 


and the local union and complainants is friendly, or even 


cordial. 


There is no. allegation in the bill which confers upon 
the court the right, privilege, or authority to grant an 
injunction. 

The injunction heretofore granted by the Special Chan- 
cellor is dissolved. Complainants will have thirty days from 
this date to take and perfect a discretianary appeal. 


The decree is to be entered nunc pro tunc. 


MEMORANDUM OF MEMBER WELLS 
CONCERNING ISSUANCE OF 
ORDER OF RECOMMENDATION NO. 20 


While I agree that certain of the proposed elect 
proper, others are clearly ill advised, cumbersome an 


For example: 


1. Paragraph'3 sets u 
contrary to the eligibility req 
The Monitors have no power to thus a 


2. Posting of lists of those eligible for nominat 
a check of thousands -- and in some instances hundreds of thou 
ment records wholly unnecessaril 


of individual dues pa 
checks should be requ 
to be nominated. 


H 


3. Mailing notices to each individual member is 


red only of those who indicate 


and will cause inordinate expense in addition to cons 
Posting in places o 


invitation to election protests. 
and union offices is entirely adequate. 


4. Paragraph 15 invites controversy and frivolou 


and ignores the experience and procedure of the NLRB 


eligibility lists are prepared and checked prior to t 


and challenges permitted only in limited areas. 


Majority promulgation of these election rules wi 
tation with union officials or NRLB agents experience 
procedures here results in rules and procedures, pat 


are either: 


a. Contrary to the Union Constitution, or 

b. Cumbersome, unworkable, and requiring 
inordinate expense, or ‘ 

c. Without precedent in any Un 


p a standard of eligibility 
uirements of the Union 
mend the Union Constitution. 
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ion Constitution. 
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on rules are 
unworkable. 


for office 
Constitution. 


ion requires 
sands -- 
Such 
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unnecessary 
tituting an 
£ employment 


s challenges, 
hereby 
e election 


thout consul- 
d in election 
s of which 


Further any election procedures we require may well serve as 


precedent for adoption by other labor organizations. 


No labor 


organization in or out of the AFL-CIO presently follows the rules 


which the majority suggest. I am doubtful that any 
willing to be bound by such unrealistic procedures. 


would be 


Teamsters 


should be held to no different standards than other labor organi- 


zations, 


Finally, specification of identical rules without regard to 
size, form of organization, type and distribution of membership, 
availability of election facilities and the myriad practical 
problems is in my view unrealistic, 


Rather than insisting upon such uniform specification we 
should further consult with those experienced in intra-union 
and NRLB election problems and procedures, specify general 
standards, leaving their application in local situations to 
the union membership subject, in the event of complaint, to . 
prompt review by International officials and the Monitors. I 
think the majority's refusal to do so and the promulgation of 
the above Order both beyond our powers and unwise. 


3 1053--20M-—7655, 


March 6, 1958 


Mr. Gene San Soucice, President 
indiana Conference of Teamsters 
1233 Shelby Street 

Indianapolis 3, Indiana 


e 


Dear Sir and Brother: 


With further reference to our recent correspondence relating to the 
trusteeship of Local Union 279, Decatur, Dlinois, this will be your 
authority to proceed with an election and restoration to local sclf- 

government of that Local Union. 


In conducting the nominations and election you will apply the provisions 


of Article Il, Section 4, and Article X, Section 5(c) to determine whether 
a member is in good standing. However, in the case of members under 
checkoff, you will rule those members eligible if they otherwise meet the 
qualifications, even though under such checkoff their ducs arrived at 
union headquarters later than the first day of the current month, 


In other words, if a member has not been under checkoff he must have 
worked at the craft as a membez for a total peried of two years and must 
have paid his dues on or before the first business day of the current morth 
in advance for a period of two years prior to nomination. If a member has 
been on checkoff he is eligible if he worked zt the craft 2s a member for 

a total period of two years and if his dues were checked off some time 
during the current month for a period of two years prior to nomination and 
up to April 1, 1958. 


Mr. Gene San Soucic -2- March 6, 1958 


The eligibility requirement set forth above applics only to trusteed 
locals and shall not at any time be applied to any other election in 
which you may be involved if a trusteed local union is not also 
involved. Under the new Constitution the provisions of Article X, 
Section 5{c) shall govern members oa checkcff for the month of 
April and thereafter. 


Fraternally yours, 


James R. Hoffa, 
General President 
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GEORGE £. MOCK HECKES BUILDING, 831 H STREET 
Lleventh Vico-President SACRAMENTO 14, CALIFORNIA 
aaeny TELEPHIONE Gllbort 1-2787 


August 14, 1958 
| 


Wr. James R. Hoffa, General President 

Internationa! Brotherhood of Teamsters 

25 Louisiana Avenue, N. W. 

Washington 1, D. C. Re: Amalcamation of Local 
Unions 183]/and 959, 

Dear Sir and Brother: Territory of Alaska 


After full investigation of the subject, it is my opinion here 
in the form of a recommendation, that the amalgamation ot Local 
Unions 185 and 959 in the Territory of AlaSaa has increased the 
efficiency of the local union and facilitated the operation of 

the Teamster Union's servicing of the membership over/the entire 
area. 


During my activities in Alaska I discussea this subject with the 
Local 959 executive board and with che members, both in groups 

and individuaity, and I found that the vast majority of the ™en- 
bers and the board agree that the functioning of the focal un’on 
as it is set up under the amalgamation is a step forward in Team- 
ster operations in the Territory. 


There are many factual and practical reasons for this) almost 
unanimous confirmation of the value of the single local to the 
membership. Among the important aspects of this single operations 


1 Most of the members are working in construction, which 
necessitates their working on jobs, practicajLly all 
over the Juneau, Fairbanks and Anchorage areas. The 
single unit operation precludes tneir having to trans- 
fer from one union to another. This free movenent 
from job to job without red tape or hindrance of any 
sort simplifies the job chanye situation for the men. 


There are only approximately 2700 members under this 
jurisdiction in the Territory. It is now an established 
fact that a single local, with union employes assigned 

to the various focal point areas, can not only operate 
more efficiently, giving the members more actual service, 
but also can operate more economically. It jis evident 
that operating costs are noticeably lower tHan a dual 
operation would incur in the servicing of a jsimilar 


number of workers in the same civen areas. 


In the overall analysis, the members are yetting more service at 
lower operational cost an? at the same time are moving from job 

to job at less expense and at less inconvenience. These men travel 
from job to job in small ovlanes flown by bush pilots. The getting 
around is somewhat difficult in any event and tne men aporeciate 
the greater ease of contact with their single local union. 


The original action for amaluamation came from the floor. The 
point of discussion at the time was greater facilitation for the 
traveling workers. The subject has been discussed at many meet-= 
ings since and urged reseatedly at these meetings by the majority 
of the members. The subject matter was vyone over thoroughly at 
the meeting I attendeu! ana the sentiment was very, very stronc¢ 
for the amalgamated operation. There is only a very small group 
in Fairbanks that has been insisting on the two union operation 
within the jurisaictional area. These men are motivated bv per- 
sonal desires to hold o*fice and control union operations in 
that area, an area in which a single locait union could command, 
at the most, a membership of from 500 to 300. 


It is a matter of record that the vast majority of the workers 
wanted amalgamation in the first place ana that, at the present 
time, overating under the single union they want the operation 
continued. 


It is my recommendation that the single union operation under 
Local Union 959 be continued. 


bat) ally yours 
ea Viel 


George E. Mock 
Vice President 


e e 


TAPE 5 
| 


MR. HOFFA: The meeting will be called to order. The 
subject before the Executive Board at this time is No. 5 on the 
agenda, a special call to Convention as per the Court Order. 
Listening to the discussion of the Monitors, sucatidis and answers 
on both sides, we are now ready, gentlemen, for the decision, a 
motion if you please concerning the question of whether or not we 
shall call or not call a convention. What's your pleasure? 

MR. BACKHUS: Resolution. 
WHEREAS, the Consent Order provides that a new convention and 

election of officers shall be held at any time after 

the expiration of one year from the date of such Order 
when the General Executive Board, by a majority vote, 
shall resolve-to call and hold such a convention and 
election; and 
WHEREAS, such Consent Order was dated and entered January 31, 

1958; and 
WHEREAS, the General Executive Board is authorized by the Inter- 

national Constitution to call a special convention when 

a majority of the General Executive Board deem it neces- 

sary; now, therefore be it | 
RESOLVED, by the General Executive Board of the International 

Brotherhood of Teamsters in duly called meeting as follows: 

1) We deem it necessary in the best ntavent of this 

International Union to call a special convention and 

election of officers as permitted by the Consent Order. 

Such convention shall be held at such time after February 

1, 1959 as it may be practicable to do so and shall be 

open to the conduct of all business. 

2) The General President and the General Secretary- 

Treasurer may make such arrangements with respect to 

time and place as is practicable, subject to’ confirma- 


tion of the General Executive Board. 


62 
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TAPE 5-2 


3) In all respects the provisions of the Censtitution 

of the International Brotherhood of Teamsters and the 

Consent Order}, as now in effect, shall be followed. 

4) This resolution may be revoked by a majority vote 

of the General Executive Board. 
I move the adoption of this resolution. 

VICE PRESIDENT CONLIN: I second the motion. 

MR. HOFFA: It has been regularly moved and supported 
that the resolution read by Vice President Backhus be accepted, 
Any questions? 

Question. 

MR. HOFFA: Question being called for, all those in favor 
raise your hands. All those opposed, if any, raise your hands. 
It is by unanimous action by the Board. 

Order of business has been completed. I there any other 
special order of business any vice president or the General 
Secretary-Treasurer cares to bring before the Board before we 
adjourn? 

MOCK: Mr. Chairman, move we adjourn. 

HOFFA: Is there a second? 

BRENNAN: Support. 

HOFFA: Regularly moved and supported that we- 
that the special called Executive Board meeting be adjourned at 
12:00 o'clock p.m. - a.m. Meeting adjourned. Just a minute. 
Let the record show that all Vice Presidents are in attendance 
who were in attendance at the beginning of the Executive Board 
session. Also that Vice President Flynn is in attendance at 


the meeting, having come in at 8:00 o'clock. 


orf the record, Bill. 


JESSE L. CARR, SECRETARY-TREASURER P, ©. BOX 2092, ANCHORAGE, ALASKA PHONE 71101 
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“-“ INTERNATIONAL BROTHERHOOD OF 


Teamsters, Chauffeurs and Helpers of America 


LOCAL NO. 959 AFFILIATED WITH THE A.F. Lec. 1.0. 


Dec. 6, 1957 


Mr. Dave Beck 
General President 
International Brotherhood of Teamsters, 


Re: Consolidation of Local #183, 
Fairbanks, into Local #959, 
Anchorage, and the granting 
of local autgnomy to the 
consolidated |junion to be 
known as Local # 959 


Dear Sir and Brother: 
Please consider this a request from the undersigned 

that you effect, at the earliest practicable date, the consolidation 

of Local #183, Fairbanks, into Local # 959, Anchorage with the 

consolidated union being known as Local 959. Please|/also consider thi: 

as a request that the consolidated union, Local 959, | be given local 


autonomy. 


; 
It is respectfully submitted that such a consolidation 


and the granting of local autonomy is in the best interests of the 
Brotherhood for many reasons, among which are the following: 

1. Approval by Bro. Frank Brewster, President, Western 
Conference of Teamsters. Bro. Frank Brewster, President Western 
Conference of Teamsters, has recommended the consolidation of the 
two locals and also the granting of autonomy. As you know, the sub- 
ject locals are within his jurisdiction and he is fully apprised of’ 


the local conditions existing in the Territory of Alaska and all 


other relevant facts pretaining to both unions and the proposed 


AV 


JESSE L. CARR, SECRETARY-TREASURER P. ©. BOX 2092, ANCHORAGE, ALASKA PHONE 71101 


Ee 


INTERNATIONAL BROTHERHOOD OF 


Teamsters, Chauffeurs and Helpers of America 


LOCAL NO. 959 " AFFILIATED WITH THE A.F.L.-C.1.0. 


Merger. It is considered opinion that the requested con- 
“é 
solidation and local autonomy are in the best interests of 


the Brotherhood. 


2, Financial Fesibility. As you are aware, both 
of the subject locals are audited every three months, with 
copies of the audits furnished to the Trustee, Bro. Fred 
Verschuern, Jr. An analysis of the financial statements 
previously submitted by both unions indicates that local 
959 is much stronger financially than is Local 183. It is 
respectfully submitted that if the two locals are not con- 
solidated, the bargaining power and striking ability of 
Local 183 will be seriously jeopardized because of insufficient 
local reserves in the event of a hard contest. The Financial 
condition of Local 959, on the other hand, is vend good. If 
the two locals were consolidated, it is felt that the bargaining 
ability and stability in generl of the Fairbanks Teamsters would 
be greatly increased by their ability to draw upon the reseryes 
of Local 959 in the event of emergency. We consider this 
financial strenght to be advantageous to both locals. It is 
also respectfully submitted that, due to differences in work=— 
ing season, etc., as hereinafter mentioned, the tocals are in 


a complimentary position financially due to the fact that 


Anchorage is approximately 00 miles south of Fairbanks and 
-2- 
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INTERNATIONAL BROTHERHOOD OF 


Teamsters, Chauffeurs and Helpers of America 


LOCAL NO. 959 AFFILIATED WITH THE A.F.L.»C.1.0. 
Page 3 
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threrfore somewhat different season of activity, unemployment, etc. 

than does Fairbanks. As you know, Local 959 also has offices| and members 
as far south as Ketchikan and Juneau. The working seasons and periods of 
“activity are, of course, much more evenly distributed throughout the 

year in the southern areas than in Fairbanks. Therefore, if jthe 

locals are consolidated, this fact will lend strenght to the Brother- 


hood in Alaska. 


3. _Local autonomy and responsibility. It is jre- 
spectfully presented that the policy of the Brotherhood has always 
| 


been to grant autonomy with all its privileges, responsibilities and. 
duties whenever feasible. It has been a basic principle of our 


Brotherhood to encourage local responsibility and self determination 


| 
pursuant to the democratic principles which so long have been practiced 


and encouraged by our International. We believe that the above 

principles indicate the justice of our request. 

| 4. Administration. It is respectfully submitted 

in every manner ‘to cooperate each with the other and join in) pre- 

senting a united front whenever possible on their mutual problems, 
"which have been numerous. However, due to the fact that the! locals 
ane legally separated, the ability to present a united effort and to 


contribute to each other's welfare is hampered, delayed and made 


lcumbersome by the fact that two entities exist instead of one. As 


‘you are aware, the undersigned is presently Secretary- Treasurer of 
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JESSE L. CARR, SECRETARY-TREASUAER 


INTERNATIONAL BROTHERHOOD OF 


Teamsters, Chauffeurs and Helpers of America 


LOCAL NO, 959 AFFILIATED WITH THE A.F.L.-C.1.0. 


Merger. It is considered opinion that the requested con- 


é 
solidation and local autonomy are in the best interests of 


the Brotherhood. 


2. Financial Fesibility. As you are aware, both 


audited every three months, with 
Fred 


of the subject locals are 
copies of the audits furnished to the Trustee, Bro. 
Verschuern, Jr. An analysis of the financial statements 
y both unions indicates that local 


It is 


previously submitted b 
959 is much stronger financially than is Local 183. 


respectfully submitted that if the two locals are not con- 
‘solidated, the bargaining power and striking ability of 


Local 183 will be seriously jeopardized because of insufficient 


local reserves in the event of a hard contest. The Financial 


condition of Local 959, on the other hand, is very good. If 


the two locals were consolidated, it is felt that the bargaining 


ability and stability in generl of the Fairbanks Teamsters would 


be greatly increased by their ability to draw upon the reserves 
We consider this 


It is 


of Local 959 in the event of emergency. 
financial strenght to be advantageous to both locals. 
also respectfully submitted that, due to differences in work- 

tioned, the locals are in ' 


that 


ing season, etc., as hereinafter men 


a complimentary position financially due to the fact 


Anchorage is approximately OO miles south of Fairbanks and 
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INTERNATIONAL BROTHERHOOD OF 
Teamsters, Chauffeurs and Helpers of America 


LOCAL NO. 959 AFFILIATED WITH THE A.F.L,-C.1.0. 


Page 3 


threrfore somewhat different season of activity, unemployment, etc. 


‘than does Fairbanks. As you know, Local 959 also has offices and members 
| 


as far south as Ketchikan and Juneau. The working seasons and periods of 
“activity are, of course, much more evenly distributed throughout the 
Weer in the southern areas than in Fairbanks. Therefore, if the 
‘locals are consolidated, this fact will lend strenght to the Brother-~- 
hood in Alaska. 
3. _Local autonomy and C deganeinines It is) re- 
spectfully presented that the policy of the Brotherhood has always 
been to grant autonomy with all its privileges, responsibilities and. 
| duties whenever feasible. It has been a basic principle of our 
Brotherhood to encourage local responsibility and self determination 
" pursuant to the democratic principles which so long have been practiced 
| and encouraged by our International. We believe that the above 
| principles indicate the justice of our request. 
4. Administration. It is respectfully submitted 
| in every manner ‘to cooperate each with the other and join in pre- 
I senting a united front whenever possible on their mutual problems, 
} which have been numerous. However, due to the fact that the locals 
are legally separated, the ability to preseny a united effort and to 
contribute to each other's welfare is hampered, delayed and! made 


r cumbersome by the fact that two entities exist instead of one. As 


you are aware, the undersigned is presently Secretary- Treasurer of 
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INTERNATIONAL BROTHERHOOD OF 


Teamsters, Chauffeurs and Helpers of America 


LOCAL NO. 959 AFFILIATED WITH THE A.F.L.-C.1.0. 
both subject locals. Under such liaison, the two locals have made 
every effort to meet their cdmmon problems. However, the undersigned 
has found that the existence of two entities makes more difficult the 
presentation of a united effort on matters of mutual and common concern. 

5. Local desire. The brothers of both locals have 
repeatedly requested local autonomy and desire the consolidation of 
Local 183 and Local 959. 'The undersigned has been approached by many 
of the brothers, indididually and collectively, with such requests. 
However, the undersigned has aiwaye advised that local autonomy could 
not and should not be granted until the financial position of the 
locals became such as to assure stability and strength. it is the 
considered opinion of the undersigned at this time that the locals, 
if consolidated, will have such stability and strength. 

6. Seasonal! nature of employment in Alaska. As 
previously indicated to you in this request, Local 959 extemds as 
far south as Ketchikan, Alaska and as far north as Anchorage, Alaska 
and the trade area surrounding the same. The working season is 
shorter as one goes north. Therefore, there is a very substantial 
difference in the working season and the seasons of peak activity 
among Fairbanks, Anchorag and Ketchikan. These differences in the 
working seasons demand the ready transfer of unemployed brothers 
from one area to another depending upon the area and season of peak 
acttvity at ony particular time. Under existing circumstances, it is 
impossible for Local 183, Fairbanks, to accommodate its members during 


the winter months while suffering extreme climatic conditions. It is 
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Teamsters, Chauffeurs and Helpers of America 
LOCAL NO. 989 AFFILIATED WITH THE A.F.L.-C.1.0, 
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also respectfully Submitted that many of the brothers in the 

Territory are, of necessity, forced to seek employment |in what- 

ever area of the Territory which may, at a particular time, be 

enjoying increased economic activity due to military instaldstions: 
discovery of gas and oil, construction projects, mining, fishing, timber 
and new industry. 


. 


It is respectfully submitted that the consolidation of 


the locals will inure greatly to the benefit of the constituent 


brothers of both and be in the best interests of our Brotherhood. 


With best personal regards, I remain, 


Fraternally, 

Pog Ko ets 
Jesse L. Carr, 
Secretary - Treasurer 


JLCzet 


cc Mr. Frank Brewster, President 
Western Conference of Teamsters 


Mr. Fred Verchuern Jr., Trustee 
Local 183, Fairbanks, Alaska and 
Local £959 Anchorage, Alaska 
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TRANSCRIPT OF PROCEEDINGS 
Statement of Judge Letts 
“June 26, 1958 


Let us put this thing in its proper light. This decree was 


not in its truesense the action of the court. It was an agreement 


: between the Plaintiffs in the case and the Defendants. And the question 


raised here I think must be determined by understanding what was 

within the contemplation of the parties when they made this agreement, 

and when they prepared. and brought to the Court this consent decree..... 
I must look on this more or less like enforcing a contract 


because it was a consent decree. 


TRANSCRIPT OF PROCEEDINGS 
November 5, 1958 


Statement of Martin F. O'Donoghue 


After we issued those orders there came out an anti-racketeering 
commission; without any notice to the Board of Monitors, without any word, 
they set up an anti-racketeering commission. That was to be a dual organiza- 
tion along with the Board of Monitors to get into this particular field of 
attempting to bring about a respite for the terms and conditions of the 
constitution. Since we were authorized to guarantee the enforcement and 
protection of individual rights of members, under Section 1 of the decree, 

I submit the orders that we issue, orders of recommendation, with respect 

to Brennan, to Smith and Boling, and also to Felman, were’ legal and proper 
and within our jurisdiction and within the confines of this order and that 
the Board of Monitors has the authority and the power to issue such orders 

of recommendation. : 

Now, we spent two hours one afternoon in your chambers after the 
anti-racketeering commission was established. I thought it had gone out 
of existence. I find yesterday, from a long distance telephone that came 
from an individual, the racketeering commission is operating; this commission 
appointed by General President Hoffa. And a letter was sent out under 
stationery of George H. Bender. He has an office over at 261 Constitution 
Avenue, Northwest. I am going to read the letter because|it is going to 
show the confusion, and it's the old theory you know, divide and thereby 
conquer. They are operating in the same sphere as the Board of Monitors. 
This commission was established after we issued the orders against Brennan, 
Smith and Boling and against Felman, when we started to take what evidence 
we had gathered from the McClellan Committee and make these charges. Then 
this commission is established. Now, follow this, your Honor, While this 
petition is pending here before you, this very question, I at least thought 
that there would be no activity by this anti-racketeering|commission until 
this proceeding was finished. .But they are operating. There is confusion 
out in the field. Naturally this letter is going to be read at all local 
Ag 


‘meetings and members' matters that probably would come before the Board of 
“Monitors will now go to the Anti-Racketeering Commission. So, to that extent, 
\ there is a weakening of the position in every respect for the Board of Monitors 
| that are operating under a consent decree. 
And I might say further, I think it brings this Court decree, and 

’ gntends to bring it, into disrespect, and even out in front of the public. 

! And, above all, why does anyone need an anti-racketeering commission if you 
as are carrying out the duties of your office? Why do you need it? 
_ We employed Price Waterhouse and I called them over yesterday to give me 
certain exhibits and things out of this Local 107 in Philadelphia. And I 
asked him whether or not their bills have been paid. And they told me we have 
gotten bills from them and we have recommended them. We recommended a bill 
on August 12 of $4,543.16; another bill on August 12, 1958, of twelve hundred- 
some-odd dollars; another one September 15, *58, for three thousand four 
hundred-some-odd dollars; another one for September 15, $693. Then on 
October 6, some $2,000. In other words, they have outstanding bills owed by 
the International which should be paid under the Court decree of $12,369.80. 
Now, you know, your Honor, I am not naive. I know this is a slow Japanese 
death, this type of procedure. They will hold off, they will upset Price 
Waterhouse. Price Waterhouse will lose interest with the slowing of payment 
of the bills. And those bills should have been paid immediately. It was 
work that was done and performed and under the Court decree they should pay 
it. .They are paying $750 a day to the three members of the anti-racketeering 
commission to tell them £0 get rid of racketeers and criminals. They can't 
pay Price Waterhouse under a Court decree to pay the expenses of the auditing, 
that they consented to. Aud that is only just a slow measure of upsetting you, 
keeping the auditors not paid and just slow down the action of the Board of 


Monitors. 


I take it that the Board of Monitors, when they draft a model constitution 
or provisions and they send it up to that president, general president, or 


_ to the General Executive Board, that those model provisions should be adopted 


YS 
LTO z 


x 


by kocal unions. I say it is mandatory. Yes, they should be reasonable, but I 


gubmit there may be even times when there is disagreement with them, we will 


come back to you and you tell us whether they are reasonable or unreasonable. 


But once we pass them on for their adoption, then they are not just going to 
> pass them to the local unions and say do what you want with them, throw them 
out the window if you see fit. Their attitude is whatever we send up there 
they will send to local unions, if local unions vote them down, that is the 
end of it. Nothing further be done. 

Yet I want to call to your Honor these provisions in this constitution: 
that no local union can adopt by-laws until they are approved by the general 
president, giving the right of approval in the general president and, since 

” that right exists in him, that right.also exists that he can tell them what 
to adopt and what to put in. 

Here it is. Section 4 on page 18 of Article 5. By-laws of local 
unions and other subordinate bodies and amendments thereto shall be subject 
to the approval of the general president. If the general president fails to 
approve the by-laws, the matter may be referred by the subordinate body to 
the General Executive Board for its determination. 

When I appeared before them they were calling me a dictator or imply- 
ing that I was a dictator, that I was telling them what to do, They wanted 
to leave us. draft by-laws or revisions, send it to them and |they send it out 
‘to the local union with no compulsion, no mandate to adopt. | I submit that 
under this decree, this constitution is subordinate to this |\decree, that the 
iby-laws that we adopt and recommend, if they say they are unreasonable, the 
‘general president or the General Executive Board, we will come back to you 
land argue out the provision, whether it is unreasonable or inconsistent with 
ithe constitution, and then when that is passed it is mandatory on local unions 
to adopt then. 
We had asked that at any time that the Board of Monitors would appear before 
their General Executive Board that they set an agenda where; we could do our 
ihomework and we could be of some aid and assistance. 

We were told to appear the night of September 16 for) one purpose only, 


ito discuss the convention. Then what do we find? We get up there. After 
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| meetings and members’ matters that probably would come before the Board of 
Monitors will now go to the Anti-Racketeering Commission. So, to that extent, 
| there is a weakening of the position in every respect for the Board of Monitors 
that are operating under a consent decree. 

And I might say further, I think it brings this Court decree, and 
intends to bring it, into disrespect, and even out in front of the public. 
And, above all, why does anyone need an anti-racketeering commission if you 


are carrying out the duties of your office? Why do you need it? 


: We employed Price Waterhouse and I called them over yesterday to give me 


certain exhibits and things out of this Local 107 in Philadelphia. And I 
asked him whether or not their bills have been paid. And they told me we have 
gotten bills from them and we have recommended them. We recommended a bill 
on August 12 of $4,543.16; another bill on August 12, 1958, of twelve hundred- 
some-odd dollars; another one September 15, "58, for three thousand four 
hundred-some-odd dollars; another one for September 15, $693. Then on 
October 6, some $2,000. In other words, they have outstanding bills owed by 
the International which should be paid under the Court decree of $12,369.80. 
Now, you know, your Honor, i am not naive. I know this is a slow Japanese 
death, this type of procedure. They will hold off, they will upset Price 
Waterhouse. Price Waterhouse will lose interest with the slowing of payment 
of the bills. And those bills should have been paid immediately. It was 
work that was done and performed and under the Court decree they should pay 
it. They are paying $750 a day to the three members of the anti-racketeering 
commission to tell them 6 get rid of racketeers and criminals. They can't 
pay Price Waterhouse under a Court decree to pay the expenses of the auditing, 
that they consented to. And that is only just a slow measure of upsetting you, 
keeping the auditors not paid and just slow down the action of the Board of 


Monitors. 


I take it that the Board of Monitors, when they draft a model constitution 
or provisions and they send it up to that president, general president, or 
to the General Executive Board, that those model provisions should be adopted 
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by local unions. I say it is mandatory. Yes, they should be reasonable, but I 


submit there may be even times when there is disagreement with them, we will 


some back to you and you tell us whether they are reasonable or unreasonable. 


But once we pass them on for their adoption, then they are not just going to 
* pass them to the local unions and say do what you want with then, throw them 
out the window if you see fit. Their attitude is whatever we send up there 
they will send to local unions, if local unions vote them down, that is the 
end of it. Nothing further be done. = 
Yet I want to call to your Honor these provisions in this constitution: 
that no local union can adopt by-laws until they are approved by the general 
president, giving the right of approval in the general president and, since 
* that right exists in him, that right.also exists that he can’ tell them whats 
to adopt and what to put in. 
Here it is. Section 4 on page 18 of Article 5. By-laws of local 
unions and other subordinate bodies and amendments thereto shall be subject 
to the approval of the general president. If the general president fails to 
approve the by-laws, the matter may be referred by the subordinate body to 
ithe General Executive Board for its determination. 


When I appeared before them they were calling me a dictator or imply- 


ing that I was a dictator, that I was telling them what to 
‘to leave us. draft by-laws or revisions, send it to them and 
to the local union with no compulsion, no mandate to adopt. 


under this decree, this constitution is subordinate to this 


io, . They wanted 


they send it out 
| 


I submit that 


idecree, that the 


| 
ipy-laws that we adopt and recommend, if they say they are unreasonable, the 


'general president or the General Executive Board, we will come back to you 


iand argue out the provision, whether it is unreasonable or inconsistent with 


ithe constitution, and then when that is passed it is mandatory on local unions 


to adopt them. 


We had asked that at any time that the Board of Monitors would appear before 


their General Executive Board that they set an agenda where 
‘homework and we could be of some aid and assistance. 
We were told to appear the night of September 16 for 


lto discuss the convention. 


Then what do we find? We get up there. 


we could do our 


one purpose only, 
After 


fe 


that is over we are told to sit down at the end of the table. Mr. Hoffa gets 
‘at the top with a gavel and he starts going over these rules for election, 
‘ene after one. Where is it constitutional? Tell me where it is in the 
constitution. There was no attempt to discuss it objectively or logically, 
» nor was there any respect or deference, not because I am a lawyer. Anything. 
‘But at least it was respect for you, and for this Court, that we should have 
‘been told this was going to be discussed and it should have been discussed 
intelligently and objectively. No. And the whole thing, to me, it was a 
‘mockery and a farce. I have asked Mr. Williams if he knew these rules of 
“election were going to be discussed that night. He said no, he didn't. I 
asked Mr. Wells, if he knew they were going to be discussed. He said no, 
he didn't. I told him, Mr. Schmidt even said to him that it should be discus- 
sed. 


My point is this: I am still ready and willing to meet with them at 


“any time to discuss them. They tell me that no temporary rules of election 


| €or trusteed local or for other locals will be adopted until the model code 
of by-laws is adopted. That may be six months from now because the model 
code of by-laws can only be finally written when Price Waterhouse has made 
' their exhaustive study both of auditing for local unions and what is needed 
' and for the manuals that will go out to the independent auditors. In the 

| meantime, we do want experience in seeing how these elections out of these 
| trusteed locals are conducted so that we can at least be able to write 


| from experience what type of by-laws should be drafted. 


Statement of Godfrey P. Schmidt 

The crucial meeting in the formulation of the consent order was a 

, meeting in Mr. Williams’ office on, I think, the 20th of January of this 

‘ year. Present were Mr. Williams, Mr. Cheyfitz, Mr. Tom Dodd, Mr. Joseph 
Blumenfeld, Pat Kennedy and John Cunningham, the renegade plaintiff whose 
;-chief preoccupation recently has been monstrous ingratitude and perjurous 
statement in my regard. se ee ee e © oe oe + But suffice it to say, for 
the moment, that one of the first questions that came to my mind when they 
used the word "monitor" was this: I said, What is a monitor? The word 


monitor” has no standing in the art of law. Master in equity, receiver, 


473 


yes. But "monitor" is something that I had never heard of in that connection. 


And I asked whether or not the monitor, as they conceived it, was a kind of 


receiver or master in equity, and I was told that was it. 


Then I asked what they meant by the provision regarding the power of 
the monitors to make recommendations. I said that it would be conceivable 
to me that we as monitors could make recommendations until|/ we were blue in 
the face and if we relied solely on the untrammeled discretion of Mr. Hoffa 
and his associates, we might as well talk to the Sphinx on’ particular things. 
And they said, oh, well, that wasn't their intention. They understood, and 
I wrote it down in this memorandum, that we were to have power to come to 
your Honor, since this action was not ended, and since your Honor as the 
Court presiding over this proceeding had full power over the monitors. 

Now, a third question came up that is relevant to this motion and that 
was this very question about the continuance of the action and my position, 
both as a monitor and as a prospective monitor and as counsel for the plain- 
tiffs, I wanted it thoroughly understood, and I emphasized it and no one 
attending that meeting could have been under any misapprehension about it, 
that I was not relinquishing my claim that these defendants were usurpers, 
that they had rigged an election and had contrived their election. I was not 
consenting to any termination of the action. And all of the parties present 
agreed to those propositions. 

And then, if you will recall, three days afterwards we appeared in your 
chambers, your Honor, on the 23rd of. January is my best recollection, and the 
very first questions that your Honor asked concerned the two first questions 
that I initiated at the previous meeting. You wanted to know what a monitor 
was. That was the first question, and I recall answering you by saying that 
it was a kind of receiver, because you see, your Honor, if you put yourself 
back into the situation that existed at that moment you will understand that 
there were only three alternatives open to me as counsel for the plaintiff. 

I could either permit Mr. Hoffa to take over de jure office and if I had 
permitted that I would have conceived the consequences to be disastrous. 
I wasn't willing to do that. On the other hand, the monitors might have 
tried to run the Union. Since I was one of the monitors! I had no ambition to 


try to run a union. Furthermore, I don't think I have the qualification to 
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} run a union. Therefore, I didn't want the monitors to have absolute power of 

| receivers at that time. 

. And in between was what we actually agreed on, namely, a situation 

in which the provisional officers, working under a provisional constitution, 

¥ were generally speaking to run the Union. They were even to be permitted to 
take the initiative. But they were subject to the duty to consult with us 

, as monitors and to consider our recommendations and not to reject them 


> 
} arbitrarily or without reason. And I thought nothing was better established 


,, than that, and after that very meeting, I should say at that very meeting, 


your Honor got up from your desk and you went to the left center of your 


room from where you sit and you pulled down a large volume on receiverships, 
and you read certain digest material from the cases and as'a result of your 
reading this sentence was added to Section 2 of the Court order, namely: 

. "Furthermore, the monitors are at all times subject to removal by this Court 
Sin the exercise of its discretion for any cause, and are subject as officers 


of the Court to supervision and direction of the Court in performing these 


duties as hereinafter enumerated." 


= 
Statement of L.N.D. Wells, Jr. 
From our experience to date, we presently have and perhaps will 

have other suggestions for even further improvement in procedures, in 
constitutional provisions; for example, the matter of eligibility for 
office to which Mr. O'Donoghue adverted. There is a provision with respect 
to the eligibility for office which, in my personal view, is restrictive 
and too harsh. 


Statement of Edward Bennett Williams 

, Now, your Honor, I myself, secured counsel. I don't know whether 

the Chairman knows this or not, for 107. I secured one of the ablest lawyers 
of this bar to get those books and records back from the McClellan Committee, 
go that the hearing in Philadelphia could go forward and when all of his 
implications failed, he finally had to file a suit in this court to get 
those books and records back, so that a hearing could be conducted in 
Philadelphia because the people who were charged, were claiming they 


couldn't defend themselves unless they had their books and records. 47 5 


MR. O'DONOGHUE: You can stop right there, and if that is all that 

« is stopping the filing of charges, Mr. Kennedy, the counsel of the Select 
Committee will turn the books over to my possession so that these charges can 

be filed and hearing had. If you had asked me that before, you could have 
had them so we could have had the charges filed. 


: | eae ae 
MR. WILLIAMS: I had no knowledge that you had the ability to get 


| things from Mr. Kennedy, that other people can't get. We filed a law suit 
to get it. . (Laughter) 
THE COURT: The marshal will maintain order, please. 
| MR. WILLIAMS: Your Honor, we filed a law suit to get them and I am 
delighted to accept this offer from the chairman, because as |counsel must 
know, a Court in Philadelphia, over objection of lawyers from the International 
issued an injunction or a temporary restraining order, restraining the hearing 
from going forward. The thrust of the position of these charges of the 
officers was that they didn't have at their command or available to them the 
books and records of 107 which they needed to defend themselves. 
| 
With respect, your Honor, first of all to Mr. Feldman|in Philadelphia, 
charges were preferred, a hearing panel was sent to Philadelphia; that hearing 
has begun. It was adjourned. It is to be concluded on a day certain and the 
International has complied in all respects with the recommendation of the 


Board. | 
With respect to Bolling and Smith in Tennessee, about; whom the Chair- 
man said evidence had unfolded before the McClellan Committee that there had 
been bribery of a State Judge, charges have been preferred. 
First, they were preferred at the local level, but an|order came out 
from the Board of Monitors saying they should be preferred at the Inter- 
national level; that has been done. The panel has been dispatched to hear 
the charges against these men and the hearing has begun. I do not know at 
this moment whether it is completed. I am only sure that no, decision has 


yet come down from that Board. 


Testimony of Martin F. O'Donoghue 

MARTIN O'DONOGHUE having been first duly sworn, testified as follows: 
i eeee I am going to first read, may it please the Court, the order of recom- 
| mendation that was issued on Local 107 and then I will go into the basic 
documents that are in the files; why we say there is non-compliance. (See 
“Mon. Bx. #6) oc) 63 dvesr ots Saeire Mase 

Now, the testimony under oath was revealed before the Senate Select 
. Committee, not only that there was forgeries of various documents and mis- 
pandling of funds but, also, that money and stocks passed between a man by 


the name of Lapensohn and the testimony in the record shows that he was a 


_ representative of Local 107 and the officials of Food Fair; namely, that Food 


Fair was given unlimited drops in dropping freight; whereas, the A&P and 

American Stores were not given the same concession and that could be a 
i matter. that should have been looked into. 

- There were also allegations of forgeries in cashing of certain checks and also 

! forgeries with respect to increasing the amount of money supposedly paid out on strike 
-benefits. There were two checks; one of them. $1,000 and one of $15,000, and they were 
cashed and used for the payments allegedly of strike benefits. Though there was re- 

' ceived before: the Senate Select Committee that many have notations and that were 

| increased. Certain individuals stated that they didn't get the money. There were also 
j checks wines there were forgeries written out to lawyers and also forgeries on 23 checks 

| signed by Grace and Cohen, payable to Grace, the president, 

| There were also alleged forgeries of checks to a man by the name of Friedman, 

: and Price,, Waterhouse sustained that particular portion of the report. Though as to the net 
, worth assets of Mr.. Cohen, they did find contrary to what statements were made by the 

: Senate Select Committee. In view of the serious nature of these charges, it was my belief 
| that an emergency existed and that the general president should have immediately 
appointed a temporary trustee for Local 107 and I advocated that at the meeting with 

| Mr.. Williams, in a sincere effort to establish at the outset of my chairmanship harmonious 


| working relationship with the International Union, and in reliance upon the assurances of 


the International Union that general counsel, that prompt action would be taken under the 
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ordinary procedure. 
The Board of Monitors on June-12,. recommended.that an ordinary trusteeship 
proceeding-be instituted with the safeguard that the panel- contain one public member. 
| Now, let'e get that etraight in thie record. .I resetnimendedsthathéré-be a public 
member put on this panel. As-I read the section of the Constitution, there i¢ no question 


that-could-be-done and the fact of the matter Jerry Traymore, he is a lawyer, he sits on 


all of their panele appointed for general executive board, and therefore|is a member, a 
‘eves. who ig net even a.member of the International to sit on it, and I felt that in view 
of the charges that were levelled againet-that and in order to get back the esteem of the 
public that there was going to be a cleanup, that should put a public member on it and 
have some impartiality there at any rate and to have it done and it was legal and 
constitutional and it's done every day up there. But, nevertheless, as you will see later, 
as we get into this what happened. 
Now, nothing wae done after that, if that ie in the sense-that they didn't appoint 
this public member and ee July 9, I sent the following wire to President Hoffa: "The 
‘Board of Monitors recommends that general president James R. Hoffa|immediately send 
~ official notice of. the ‘peeciatcoeat to the three sjemabars of the panel selected to hear the 
petition for.appointment of a trustee for Local 107. The Board of Monitors also 
‘recommends. that general hecuiaeet Hoffa set a date for hearing to be held in Philadelphia 
land request that he notify the Board of Monitors to have that date by July 11, 1958. The 
| Board of Monitors has already sent to general counsel Williams a memorandum concern- 
. ing. the requirements of due process at a hearing to appoint a.trustee and in this regard, 
ithe Board recommends to general president Hoffa, that written notice jof the specific 
| charges and written notice of the date of hearing be given to Local Unipn 107 and its 
i officers. It is assumed that general counsel Williams will prepare the charges and 
' gather, evaluate and present to the panel the necessary evidence including the report 
of Price Waterhouse and Company. It is recommended that the charges be based upon 
the complaint filed by the rank.and file committee of Local 107, the evidence developed 
| by the Senate Select Committee and the Price,. Waterhouse report." | 
Now, the Price, Waterhouse report was delayed coming down and it did not 


| come down until about September 2. In the interim before we even had this hearing on 
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June 13, I had a digest made-of the 12 or 13 volumes of-the testimony,- much. of it lL read 
myself, but it is a hundred some odd pages. I gave that to Mr. Welle. I gave one to Mr. 
|. Schmidt and I had it and it showed mishandling of funds, drawing of checks to cash and 
not having-the proper subsidiary financial controls and there were a number of forgeries 
of checks, probably some 40 or 50, plus the 3 poeta ison as of drops being given to 
‘Food Faiz, plus acts of violence during.a strike and: because of that, I felt the charges 
should be filed and we seat have Price, Waterhouse get the records from the Senate 
|. Committee and make their report; they did that and they sent it to me, and I immediately 
= sent a.copy to the International. 
. Now,. I wanted Mr.. Williams to take thie evidence and to prepare the charges 
; and that wae my understanding of' what was going to be done. against 107 for the putting 
= in of trusteeship and I have the Price, Waterhouse report. . What a peculiar thing 


happened, very striking, under date of September 9; now imagine, after they set to file 


, these. charges, after you get the Price,. Waterhouse report under date of September 9, 


President Hoffa sent a letter like this to 107, to Raymond ‘Cohen, who was secretary- 
treasurer: “Enclosed is a copy of the Price, Waterhouse report on-the audit of the books 
‘Local 107 and a copy of a letter from the Board of Monitors dated September 2, 1958” 
fena in that letter, I said to him: "Now, look, you get these charges out and have this 
hearing set by the middle of September, September 15." Then he goes on to say this: 
"This is to advise that on: Thursday, September 11, 1958, a panel has proposed by the 
|. Board of Monitors will be in Philadelphia to conduct a preliminary investigation; based 
upon a report of this panel, charges will be filed against you and the .officezsof your local 
for the purpose of placing. Local 107 in trusteeship. '' Now,: notice what he said. . He is 
sending this panel up there-"to.conduct a preliminary investigation. " 
We had all eecgviaande before the Senate: Committee upon which you could base 
charges. We had the Price, Waterhouse report upon which you could base the charges. 
_ We had the Price, Waterhouse report upon which you could base the charges. You 
> didn't need to send a panel. The'panel was appointed to hear charges. You didn't need 
to send a panel to conduct an investigation and that's what this panel was sent up there 
for. The: Compoaion of the panel is as follows: Harold J. Gibbons, and Harold Klien, 


of Local 773. and at the request of the Board of Monitors, the outside public member, 
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F. Joseph Donohue. Well, they went up thereon September il, and on- the, day teokene this: 


letter was sent out on September:9,. I think, they went there,. the pear’ was.to be 
September ll. At any rate, on September 10, 2 suit was-filed by Local 107 and. <onen 
against the. International to restrain them from having a panel-act both as an investigating 
body to file charges and ae well as to hear the case. In other words,. they were confusing 
the two; it looks like to me when charges were.to be filed by the International and this ie 
panel appointed to hear the charges, as we gave it in your order, they were: to act as. 
a panel to hear charges; they were to be quasi-judicial; they weren't going up to peuake = 
any investigation on the basis of complaints and that they were sent up to investigate 
and also to hear charges. Naturally,.I would enjoin them on that basis, but that wasn't! : % 
what was to be done. They were to-be a panel appointed to hear charges that would be. 
prepared by Mr. Williams and some attorney based upon.the evidence before the Senate : 
Select Committee and I hit it pretty close on the date and the way oe letter is worded 
and the injunction being secured in-the State Court up there, and. tice was abundant 
evidence in the Price, Waterhouse report and in the Senate Select Committee to have. 
these charges filed and this hearing to place this local into trusteeship, and I might say : ; 
that after this suit was filed, in questioning the powers of the Board of Monitors. nee — ; 
on the heele there was another suit filed down in: Tennessee by Bolling and Smith, and 2 ge 
if you compare the two complaints in the two courts, they bear a very striking paralletiem . 
in wording as to the powers of the Board of Monitors, but that deals with the first order. 
MR. O'DONOGHUE: Now, look, we can straighten that out now. I will get 
you the books and records from the Senate Select Committee and I will put them in your s 
possession and will you file the charges? Will you file the charges if I get you the books’ . A 
and records? : 
MR, WILLIAMS: Yes. 
MR. O'DONOGHUE: <All right. Fine, that's done. 
MR... WILLIAMS: I will prepare them. 
MR. O'DONOGHUE: : All.right.. Fine. 
Now,. I am going to read this into the record. 


Now, that went out under date of June 27, and they did call off the election 
and they set aside the nominations. We also immediately took steps to get Price,. Water- 
house to go into and audit these books and records. Now, we wanted Price, Waterhouse, 
as you will notice, as I read this, we wanted Price, Waterhouse to go in to make an audit 
and we are going to at least, it was my belief asa Monitor, that in all of these trusteed 
locals, unless there was some certified order, I would order Price, Waterhouse to go 
into each trusteed local to sudit for at least a year ahead of time because then we would 
have an audit up-to-date and then immediately we would use them to set up the eligible 
to vote, also eligible to be nominated. 

Now, from that time that order went out to try to get Price, Waterhouse in 
there, I want you to listen to this story and the following story with McNamara in 
in New York; we tried to get him in. The Board of Monitors during the period July 3 
to July 24, had numerous telephone calls and conferences with the offices of Edward 
Bennett Williams relative to sending Price, Waterhouse into Local 245 to conduct an 
audit, as well as to recommend eligible lists so that nominations and elections can be 
held in this local union. 

Now, Mr. Gibbons was the trustee; he is up in the International office. He 
appointed Wainwright and Brown. Wainwright, by the way has two convictions of armed 
robbery as late as 1950. He is in there with this fellow Brown. He was appointed by 
Mr. Gibbons and I want you to keep that in mind asl read this factual background: "About 
July 24, Mr. Bergan of general counsel Williams' office informed the Board of Monitors 


that President Hoffa, one of the Monitors to direct Price, Waterhouse to conduct an 


audit" and now understand this, there is a specific provision in the 1957 constitution that 


gives Mr. Hoffa or Mr. English power to send an auditor in any local union, Mr. English 
testified to that before the Senate Committee and in fact, being a trusteed local, I am not 
arguing, being a trusteed local, that was under the direct supervision of Mr. Hoffa and 
he could send an auditor in at any time because that was his local: He had it under his 
supervision. 

Now, you will notice the trouble we had to get Price, Waterhouse in. Under 


date of July 29, the Chairman, by letter, directed Price, Waterhouse to make an audit 


he! 
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of the books and records of Local 245 and compile an eligibility list after Mr. Bergan 
said that Mr. Hoffa wanted the auditors to do it and he-himgelf wouldn't do it and we 
already on the same date by copy of this letter directed to Price, Waterhouse was sent 
to President Hoffa for an audit date of August 5. President Hoffa, by letter, advised 
secretary-treasurer Brown of Local 245, that the Monitors had proposed the audit to 
assist them in making recommendations to the International and he recommended that 
every courtesy be shown to Price, Waterhouse representatives, and that all available 
information be given to Price, Waterhouse. Well, Price, Waterhouse undertook the 
task of making an audit of Local 245 and Mr. Hertz of the Washington office went to 
St. Louis and he made arrangements for their St. Louis office to s¢nd a man into 
Local 245 to make the audit under date of August 27. H. J. Brown, Local 245, sent 
a wire to the Board of Monitors stating that before he could permit/the audit of the books, 
of this loca, he would like to be informed of the purpose and procedure of this audit. 

This is a trusteed local with Brown sending this telegram. It was the same thing as if 
Hoffa had sent it. The Board of Monitors called Brown and told him that the audit was 
the first step to be conducted in releasing the local from trusteeship in accordance with 


sound principles of fiscal responsibility, so that we could have an audit of date; that 


| 
from here on, this is the audit of date, the trusteed local is out and new local comes 


back into life, as of that date. Brown agreed that the audit should be conducted and it 
was to begin on September 2. Accordingly, the:St. Louis office of Price, Waterhouse 
dispatched an auditor from St. Louis to.Springfield, Missouri, to conduct the audit. 
He had a good name, Sullivan. On September 6, H. D. Sullivan, ajrepresentative of 
Price, Waterhouse went into the office of Local 245 and advised that he was from Price, 
Waterhouse and desired to make an audit. Now, imagine, everything is agreed, the man 
goes from St. Louis to Springfield; he was told he could not touch the books or make an 
audit and Mr. Sullivan immediately left Springfield, Mo. and returned.to the St. Louis 
office of Price, Waterhouse. Further, at the time that Mr. Sullivan appeared at the 
office of Local 245, the president of the local, ‘Wainwright and Secvetasstivneeias 
Brown told Mr. Sullivan: that they had a discussion and concluded that Local 245 does not 
need an audit and they so advised Mr. Hoffa. 
We didn't hear anything further from Mr. Hoffa. On-September 2, the Board 


ie 
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of Monitors received a wire from H. J. Brown, acting secretary-treasurer of Local 245, 
stating: "We-have-refused to have-the books audited until a representative of this union 
hag a personal interview with the Monitors." Price, Waterhouse sent a letter to the 
monitors dated September 2, a copy of which is before the Court and attached to the 
petition stating that no further efforts would be- made to make-an audit until such time as 
Price, Waterhouse hears frorn the Chairman of the Board of Monitors or from the 
International. 

Now, at the threshold before I go much further with this, I might say that a 
committee, I believe, of five men appeared before the Board of Monitors. They were 
members of Local 808 of New York. They brought with them certain financial records 
and there was a discrepancy with respect to the cash balance that was in 808, that had 
been filed with the Secretary-'of Labor under the provisions of Section 9 f, g, andh 
of the Taft-Hartley Act and certain statements or so-called accounts made by a man by 
the name of Curry, if I recall; and there was a wide divergence as far as that was 
concerned. There was alao a letter addressed to General President Hoffa, asking for 
an auditing of the books and records of that particular local, which as I recall, remained 
unanswered. Besides having this question that they had also stated to the Board of 
Monitors, that they had also asked that McNamara be removed from office. 

There is a section in the International constitution which provides that if any- 
one is. convicted of a crime or serious wrongdoing, he can be expelled. The Appellate 
Division of the State of New York with regard to Sickles and Mauriello, in construing 
that section, said they could be expelled upon mere conviction. We didn't ask that; 
we just asked that having been convicted of extortion, a serious crime, that he take a 
leave of absence because it may be, and if it is, well, he may be reversed and for his 
good, I hope it is, all that we wanted to establish that a policy, at least, during the 
chairmanship that he not remain, in violation, if he is convicted of a crime and pending 
appeal, that he take a leave of absence and then we asked for this order and then we 
asked for the audit of the books of 295. 

Now, between--in July, during the two-week period, there were numerous 


telephone calls and conferences with the office of general counsel Williams, whether 
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Hoffa wae going to ea order directly or whether e were-going to issue this 
order directly or whether we were-going to do it. There-was abundant constitutional 
power in Mr. Hoffa to do.it and in general secretary English. to.do it, The sections 
are in the constitution, but they said they wanted us to do it and on July 24, Mr. Williams 
orally informed the Chairman that the International Union had authorized audits. of the 
books of Local 295 and 808, and on July 27, Mr. Bergan, informed the Board of Monitors 
that President Hoffa wanted the Monitors to issue the order to direct Price, Waterhouse 
to conduct the audit on July 29. The Chairman of the Board of Monitors directed a 
letter of authorization to Price, Waterhouse to conduct the audit of the books of 
Local 808 and 295. 
| 
I might advise, interpolate, that 295 was a trusteed local directly under the 
control of the International. That under date of Auguat 5, 1958, general president Hoffa 
sent a letter to John S.. Mahoney, secretary-treasurer of Local 808 advising him that 
President McNamara, advising him that the local unions would be audited by Price, 
Waterhouse and that local union was. to show every courtesy and they also sent a like 
letter on that date of Local 295. | 
Now, on August 11, the Monitors received a letter from [Theodore Hertz, 
resident manager of Price, Waterhouse that the New York office had got in touch with 
Local 295 to make the audit and Bergan advised the representative that 295 had not 
received any letter from Mr. Hoffa and he would not take the responsibility for arranging 
the audit without the approval of the local executive board, which would hold a meeting in 


about two weeks; also, Price, Waterhouse received advice from Local.808. that 


Mr. Fitzpatrick, they had gotten a letter from Mr. Hoffa, but Mahoney was no longer 


an officer and if Price, Waterhouse wanted to audit the books of Local 898, they would 


have to take it up with Mr. McNamara, 
Well, to make a long story short, Price, Waterhouse called 898, called 295. 
They couldn't order any audit; they wouldn't let them. 295 said the books are down at 
the: District Attorney's office; 808 said, "you go back to Mr. Hoffa and let him audit 
the books.'' So we didn't get any books audited and Price, Waterhouse came off it, 


they just couldn't keep two men waiting days and days on end trying to get in. There - 
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was no audit made. 
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Now, there was also-this question of getting McNamara to get-a leave of 
absence. Mr. Hoffa did send us a wire and he said that he had- talked to McNamara 
the night before and he had ordered McNamara to take leave of absence-and MeNamara 
said he would take a leave of absence beginning September 15 and then there was a2 mem- 
bership meeting of Local 808 and they voted that McNamara didn't have to resign. So 
McNamara is still there and there-are no audita-made of the books and records, though 
we had letter writing and phone calls but nothing was done. 

Now, let's get to this order of recommendation of number 14. I am awfully 
happy we are going to reach thia before we adjourn. It's very shor one. (See 
Monitors' Exhibit #14). This is an order Mr. Williams has characterized this order very 
improperly. We haven't ordered this international to set up any particular system. 

We have never issued any order that any particular type of bookkeeping records 
or anything be set up by the International. 

First, let's dispell that right now. All that we did was send the order, rather, 
send the report of Price, Waterhouse to Mr. English and asked Mr. English to study it 
and go over it and place it at the earliest possible at the next board me eting on the agenda. 
This was sent out July 25, we asked that you set it at the next meeting and let us bring 
Price, Waterhouse, the people that made it so they could discuss it with you and the 
general executive board because that section of the order says the Board of Monitors 
shall counsel with the general executive board and shall establish auditing procedures. 

We haven't come up with any particular system. We don't know what particular 
system Price, Waterhouse will recommend. . They had a meeting of the general executive 
board on September 3. This was not placed on the agenda. They called us before another 
meeting September 16; this wasn't placed on the agenda. After they discussed the 
convention which we came up there for, they took the Board of Monitors into the back 
room and they had the National Cash Register Company man there tell us about the 
National Cash Register machines, which are in their local unions and which are excellent. 


Price,. Waterhouse, will undoubtedly study the situation and gear their particular report 


or their fecord keeping as they make the study and the report. After that meeting, I said 


I would be happy to have Mr. Hertz confer with the representatives of the National Cash 
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-Company and I believe-he did that on the Srtareook of September 12th is that correct-- a : ; 

yes, and he conferred with the National Cash man. They are-now in. the ee am my 

‘meeting. We expect to have meetings but this, your Honor, this matter should have 

been put down on the agenda of the-first meeting of that Board after Mr. English cs 

received this order and permitted me to bring Price, Waterhouse representatives 

with them and discuss it with-the general executive board in attempting to reach an 

objective appraisal of what their report is and I submit that wasn't done and it hasn't. 

been done. That's what our order aske for. We haven't made any specific type of _ ‘ 

an order or recommendation. I will tell you what-Price,. Waterhouse did so; that’ — 

Article 23 of the Constitution says Se Section.10; and thie is what Price, : Waterhouse 

called to the attention of the general secretary-treamurer: "Local union secretary— os 

treasurers shall report to the general secretary-treasurer by:ten day of each month of the. = 

number of men that are being carried on the books of the local union as goodstanding. _ Aa 

members, as of the first day of that month and all new members who have Deon 

initiated during the previous mosth and. all members who have paid up.their back dues 

and again become in good standing. This report Saat be made on the monthly report 

blank that is issued by the general secretary-treasurer. "' é 
In recommending that there be some method of record keeping be kept in the: : 

International, the name, the address,. the social security number and the good standing = 

member, he said that section of your constitution is not being observed; he- further oxida fs 

‘Section 12: "Local union secretary-treasurers must-report.the names and addresses ae 

of all new members coming into the local union to the general office.” He said that : 


was not being observed. 


Section 13, says: "Local union secretary-treasurers shall send to the general . 


secretary-treasurer, a revised list quarterly of the names and addresses of all 
members of goodstanding in the local union," He observed in his report that that was 
not also observed and those Lists were not coming.in, and he did state that he would 


like to discuss with them. 


TRANSCRIPT OF PROCEEDINGS 
NOVEMBER 6, 1958 
TESTIMONY OF MARTIN F, O'DONOGHUE 


Now, under date of July 7th, I addressed a letter to Mr. Williams, 
copy of which I wish to introduce into evidence, together with a legal 
memorandum that I prepared, which codifies the law of due process, that, 
namely, you must have filing of charges and a notice of hearing in order 
to place a local union under trusteeship. 

In substance the letter dated July 7, 1958, said, "Dear Ed: I 
enclose herewith an original and a copy of a memorandum which I have pre- 
pared regarding the necessity for specification of charges, notice and 
earing in re Local Union 107. I think a copy of this memorandum should 
hhe given to 'Jiggs Donahue’, I would like to discuss this matter with you 


regarding the filing of charges and the procedure relative to the hearing 


on Local 107. Sincerely yours, Martin F. O'Donoghue, Chairman." 

Now, with respect to Local 107, I would like to introduce as 
Monitors' Exhibit No. 24 a carbon copy of a letter dated September 8, 
1958, from Martin F. O'Donoghue, Chairman, to James R. Hoffa, dated 
September 8, 1958. It reads as follows: 

"Dear Mr. Hoffa: Enclosed is a copy of the Price-Waterhouse 
Report on Local No. 107, Philadelphia, Pennsylvania. In accordance with . 
the provisions of Order of Recommendation No. 4, and my letter of July 
9th, 1958, addressed to you, the Board of Monitors recommends that by 
September 15th, 1958, the International Union file charges against Local 
107 in accordance with the provisions of Article VI, Section 5 (a), of 
the International's Constitution, that by September 15th, 1958, a copy 
of the charges be furnished to the Monitors and that by October 1, 1958, 
a hearing be conducted on the charges. It is also recommended that the 
charges be based upon the complaints filed by the rank and file committee 
of Local 107, the evidence developed by the Senate Select Committee and 
the enclosed Price-Waterhouse report. Mr. Theodore Herz of Price-Water- 


house and Co. has expressed his willingness to assist whomever you desig- 
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nate to draw up the charges.) Very truly yours, Martin F. O'Donoghue." 


THE WITNESS: No, I would also like to place into evidence a 


|\copy of a.letter which I received in due course -- I received it. I think — ee! 


| it was attached to the suit'\that was filed in Philadelphia.) It is dated 
‘September 8th, 1958, addressed to Mr. Raymond Cohen, . Secretary-Treasurer 
,Of Teamsters Local Union No. 107 and signed by James R. Hoffa. ‘It in 
| Substance, and I think it is well if I.read it again in the/ record because 
‘it explains the position of the Board of Monitors, . "Dear Sir and Brother: 
Enclosed is a copy of the Price-Waterhouse report on the audits of the 
jbooks of Local 107, and a copy of the letter from the Board of Monitors . 
idated September the llth, 1958, a panel, as proposed by the | Board of 
‘Monitors, will be in Philadelphia to. conduct a preliminary investigation. 
‘Based upon the report of this panel charges will be filed against you and 
"the officers of your local with the purpose of placing Local 107 in trustee- 
iship, The composition of this panel is as follows: Harold|/J. Gibbons, 
International Vice-President; Howard Kline of Local 773, and at the request 
‘of the Board of Monitors, the outside public member, F. Joseph Donahue of 
the District of Columbia. -Fraternally yours, James J. R. Hoffa." 

I spoke to Mr. Gibbons one_day when he came before the Board of. 
‘Monitors about getting auditors to go into Local 245 andthe necessity for 
jus having it done. In other words, this was the first trusted local: that 
icame before the Board of Monitors after I assumed .the chairmanship, and 
ibecause the manner in which those nominations were conducted and the lack 
‘of a proper eligibility list of those who could be nominated, or for that 
matter who could be eligible to vote, plus the fact that we |had looked 
iover, in the office of the International, a financial report. from Local 
‘245, during the year -- just the year prior. And I think it: showed some 
g0-some thousand dollars that came in in the way of income, and there was: 
in the way of officers’ salaries and expenses, I believe, in excess of 
$50,000 of that $90,000 income. 

At any rate, we felt that as the first step in the procedure 


under the Board of Monitors in releasing trusteed locals, that we should 


have an audit of the year, at least the year prior, during trusteeship, 
'so that we would have a cut-off date, so that there would be nominations: ee 


: \ © 

and elections and then the new autonomous local would take over and you 

would have a complete cut-off date and you would have then an audit report 
; for that went: on during the period of trusteeship, because that was the 

International's responsibility. 

In fact, that was gearing our auditing procedure into the report 
of Price-Waterhouse. They had’ recommended to the Board of Monitors that 
they make a study of the auditing procedures that should be followed with 
respect to the International taking over a trusteed local, NN akin, 
that is, of the day. the National would take it over, there would be an 

» immediate audit, there would be a cut-off date and there would be a time 
“and the procedure of reporting pack to the International while under 
trusteeship. 
* That was the reason that the Board of Monitors wanted to get 
this trusteeship report -- get an audit made of this trusteed local. 
That was to be our first step. And we would also use the eligibility 
«rules and the rules for election in 245. 
To date there is no | price-waterhouse, has not been authorized 
“to go into that Local. That is the responsibility of Mr. Hoffa and 
.Mr. Gibbons. They could, this minute, give an order to 245 to let Price- 
‘Waterhouse go in there and make that audit. 
Getting now to Exhibit No. 16, this order that deals with 
ur. Brennan. (See Mon. Ex #1) 
Now, that was 4ssued on August 15th. And on August the 18th, 
}t sent a letter to Mr. English and I request that it be marked as 
| Monitors! Exhibit No. 33. 

The letter, in substance, reads as follows: "Mr. John F. 
English, General Secretary-Treasurer, International Brotherhood of 
Teamsters, 25 Louisiana Avenue Northwest, Washington 1, D.C. 

: "pear Mr. English: With respect to the filing of charges 
against Vice-President Owen B. Brennan pursuant to Order of Recommenda- 
tion No. 17 dated August 15th, 158, I recommend that you secure special 


outside counsel to advise you in the preparation of the charges, in the . 


‘gathering of evidence and.in the presentation of the case before the 


General Executive Board. 


"7 make this recommendation to you because Vice-President Brennan eS 


‘and General President Hoffa were business associates. in managing Mr. 

i Davidson and accordingly it would not be appropriate for the General 

Counsel or special counsel of the International to act as legal adviser to 

you concerning the charges against Vice-President Brennan. 
"very Truly Yours, Martin F. O'Donoghue." 
Under date of August 20th, 1958, I received a letter from John 

F. English, addressed to Martin F. O'Donoghue, and I offer this as Moni- 

tors' Exhibit No. 36. 


THE WITNESS: Dated on the stationery of the International 


i Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America, 


dated August 20th, 1958, addressed to Martin F. O'Donoghue, Chairman, 
Board of Monitors,. "Dear Mr. O'Donoghue: 
"Tl hereby acknowledge receipt of Order of Recommendation No. 16 


“which requires me to take certain affirmative action against Vice-President 


Brennan, Owen B. Brennan. The 4ssuance of this Order. and the dissent. by. 


Mr. Wells has raised certain questions in my mind with regard to my power 


: to act as you have requested. What you in effect request is that I con- 
- yene the General Executive Board, file charges against Owen Brennan, and 


request that he take a leave of absence from his position as International 
Vice-President pending final decision on the charges. 
"In order that my position may be perfectly clear both to you 
and to the general membership, “I wish you would be good enough to indicate 
for me where my power to take such action is found in ‘the International 
Constitution. , If you desire to disqualify General President Hoffa from 
acting on this case, it would be my opinion that 1st Vice-President John 
Conley of New Jersey would be the appropriate officer to take the action 
you have requested. In any event I would .like to be perfectly assured of 
my legal and Constitutional /position before T take the action that you 
have proposed. May I further request that you suspend the August 25th © 
date for compliance with this Order until such time as I can be assured | 


: “tye ao 


' of a constitutional basis. for the action that you ask me to take. 
"very Truly Yours, John F. English, General. Secretary-Treasurer." 


e. . e 


THE WITNESS: Just to interpolate in this final sequence. that 


, as Mr. Wells stated here before the Court yesterday, any member of the 


International Union of Teamsters can file charges against any other member 
or officer. 

Now, in answer. to Mr. English's letter, the Board of Monitors 
issued supplemental Order to Order of Recommendation No. 16 and it reads 
from Martin F. O'Donoghue, Chairman, to James R. Hoffa, "Re: Filing of 
Charges against Owen B. Brennan, 7th Vice-President." (See Mon. Ex #2) 

THE WITNESS: I think it would be well -- the next exhibit with 
respect to this compliance with Order of Recommendation No. 16 dealing with 
Owen B. Brennan, is a letter dated August 26th, 1958, from Edward Bennett 
Williams, addressed to Martin O'Donoghue. 

"Dear Marty, reference is made to your supplemental Order to 
Order of Recommendation No. 16 relating to Vice-President Owen B. Brennan. 
Your Order contemplates that the International employ special outside 


counsel to process charges against Vice-President Brennan. As you must 


| “pealize this is an extreme departure from anything which the Teamsters! 


Union has ever done, and, indeed, it is at variance with the practice in 
most other Internationals. There is nothing in the Teamsters! Constitution 
which contemplates the employment of counsel for such a purpose. In fact, 
Under Article XVIII,.Section 1(b), the accused is not entitled to be re- 
presented by counsel. It would seem to follow from this provision that 
4€ would be manifestly unfair for the Union to be allowed to employ an 
2 attorney while that same right was denied the member undergoing trial. 
"counsel for prosecution or defense in Union hearing procedure 
would be a precedent clearly at war with the Constitution. 
"Pinally, if the employment of an attorney were contemplated 
by the Constitution, I could not agree that the International was not free 
to employ counsel of its own choosing, or use regularly retained counsel. 
In view of the constitutional problem that is presented by your supplemental 
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Order of Recommendation, the International will defer any action against 
Brennan until the matter of special outside counsel is. resolved. 

"Very Truly Yours, Ed." 

That. is Monitors* Exhibit 38. 

I would.like now to follow in sequence: The answer by me as ‘ 
Chairman of the Board of Monitors to Edward Bennett Williams, dated Sep- 
tember 3rd, and that it be received as Monitors* Exhibit No.) 39. 


THE WITNESS: Edward Bennett Williams, Esquire, dated September 
3rd, 1958. 


"Dear Ed: This will-acknowledge receipt of your letter of 


lKogust 26th, *58,.in which you raise a constitutional problem concerning 
o tthe employment of special outside counsel which was. recommended by the 
‘Board of Monitors. in its supplemental Order to Order of Recommendation No. 
16. ae 
"To begin with, it should be noted that Articile XVIII; Section 
1(b), which has reference to the trial of ‘any member or officer of a local 
‘union' is not applicable in the instant case inasmuch as the Monitors have 
recommended that Vice-President Brennan be tried as an International Union. . 
office in accordance with the provisions of Article XVIII Section 3(d). 
"In any event, Section 1(b) provides that the accused is not 
entitled to be represented by counsel. It does not provide that counsel pt 
may not be retained to advise the accused and the member of| the Local Union 
‘who might represent the accused, The Board of Monitors did, not mean to 
‘4mply by its supplemental Order that the special counsel should present the 
lease against Vice-President Brennan before the General Executive Board, but, zs 
‘rather, that the counsel should serve as an adviser to the charging party. 
| "Pinally, it would be inappropriate for the International to 
‘employ counsel of its own choosing or to use regular retained counsel 
| because as the case develops, GeneralPresident Hoffa; who was a business 
associate of Vice-President Brennan, in managing Mr. Davidson, may. be 
_4mplicated in the misappropriation of funds. Accordingly, ‘the Board 
recommends that the International Union comply with the provisions. of the” 
order of Recommendation No. 16 and the supplemental Order thereto. 
"sincerely Yours, Martin F. O'Donoghue." ES aoe : 


Now, in the following sequence, and before I make a comment, 

' there is the next letter that I received, after the filing of this suit, 

“dated October 17th, from Mr. Hoffa addressed to me and I request that it 
be received as Monitors’ Exhibit No. 40. 

"Dear Mr. Donoghue: This has reference to your Order of Recom- 
mendation No. 16 relating to charges against 7th International Vice-Presi- 
| dent Owen B. Brennan. More particularly, it refers to your recommendation 
' that I disqualify myself from any participation in this matter, and that 
| the International retain counsel to aid in the preparation and presentation 
| of the case. 

"General Secretary John English and 1st International Vice-Presi- 
dent John Condon are both unwilling to prefer charges against Vice-President 
; Brennan. Please be advised, however, that I, as General President, will 
prefer these charges if you approve my participation in this case. I feel 
that in a matter as serious as this, particularly when it involves a Vice- 
President of our International Union, the charges are most properly pre- 
ferred by the General President and I am willing to undertake that respon- 
sibility. 

"T cannot agree, however, to any participation by an attorney in 
this case. Our Constitution is clear --" 

MR, WILLIAMS: Excuse me, I think you misread the first sentence. 

THE WITNESS: "I cannot agree, however; to any active participa- 
tion by an attorney in this case." 

“our Constitution has been clear and it has been standard prac- 
tice in the past not to allow participation by counsel for either side. 
There is an unbroken line of precedent to support this position, and I do 
mot believe that the International should deviate from this practice in 
the present case. If you approve my participation and withdraw your recom- 
: mendation with regard to counsel, I will file charges as soon as possible 
upon receipt of your letter." 

May that be received as Monitors’ Exhibit No. 40? 

Under date of October 28th, as Chairman of the Board of Monitors, 


T addressed a reply to Mr. Hoffa and I ask that it be received as Monto 
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Exhibit No. 41. 

THE WITNESS: "James R. Hoffa, Re Order of Recommendation No. 16, 
"Dear Mr. Hoffa: The Board of Monitors has given careful consideration to 
your letter of October 17th, 158, in which you inform the Board that the 
General Secretary-Treasurer and .the lst International Vice-President are 
unwilling to prefer charges against Vice-President Brennan, but that you 
will do.so if the Board approves and withdraws its recommendation with re- 


| 
gard to counsel. It is the decision of the Board that it must adhere to 


its recommendation that you disqualify yourself from any participation in 
the case, insomuch as you were a business associate of vice-president 
Brennan in managing Mr. Davidson, and, hence, you may be implicated in the 
alleged misappropriation of funds. 
Por the same reason it would be inappropriate for the Inter- 
national Union to use regularly retained counsel or to employ counsel of 
its own choosing in the instant case. The use of counsel |jrecommended by 
the Board of Monitors will not only ensure a fair, impartial hearing, but 
also will give assurance to the membership and the public |that a fair, im- 
partial hearing will be conducted. I have already explained in my September 
‘the 3rd, '58, letter to General Counsel Williams that the Board has not 
recommended that the special counsel should actively participate in pre- 
senting the case before the General Executive Board, but,/rather, that the 
counsel should serve as an adviser to the charging party. | 
"Accordingly, the Board of Monitors again recommends that the 
International Union comply with the provisions of Order of Recommendation 
No. 16 and the supplemental Order issued therewith." 
Now, with respect to that Order 16 we requested) that Price- 
Waterhouse be sent into the Michigan Conference Welfare Fund to go over 
the books to establish the amount of money that was paid to Mr. Davidson. 
To date that hasn't been done. We also requested that Mr. English write, 
or Vice-President Condon write to the Local Union and ask them to take -- 
to file charges, likewise, against Mr. Brennan. And that) hasn't been done. 
We believe, the Board of Monitors, that outside counsel should be 
taken, Your Honor, with respect to this case because the evidence showed 
pefore the hearing of the Senate that General President Hoffa and Vice- 
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President Brennan were partners in managing this boxer; that there should 
be a thorough investigation made of that, the books and records, the minutes 
and everything of the Welfare Fund should be examined into and a computation 
made by an auditor of the amount of money that was due. It may well be and 
it may not be that General President Hoffa did not know anything about 
Davidson being paid by the Welfare Fund. At least the testimony of Davidson 
discloses that, that he stated that he didn't believe that Hoffa knew any- 
thing about it. 


However, because of the fact that Mr. Hoffa and Brennan were 


partners, we felt that there should be this thorough examination made into 


4¢ and that General President Hoffa should disqualify himself and have 
nothing to do with the filing of the charges. We also -- and one of the 
reasons why this particular matter is before Your Honor here now, as to the 
employment of outside counsel: They raise Constitutional objection. 

No section of the Constitution has been pointed out to me where 
4t would be unconstitutional to employ outside counsel. Where is the 
Constitutional provision to employ and establish an anti-racketeering 
commission? 

THE WITNESS: Going to the next order of recommendation, Order 
of Recommendation No. 17, Subparagraph 6 of Paragraph (c) of the complaint. 
(See Mon. Ex. #3) 

With respect to Section No. 4 of the order of August 15th where 
we asked General President Hoffa to make an investigation into the allega- 
fions that were at the Senate hearing with respect to the Dewey Restaurant, 
that has not been complied with. We have received no report, nor do we know 
if any such investigation was made. 

The next order of recommendation is concerning the publication of 
Order of Recommendation in the International Teamsters. 

THE WITNESS: No. 7. It is Subparagraph 7 of Paragraph D of the 
complaint and it is known as Order of Recommendation No. 18, which is 
attached as Exhibit 15 to the petition. 

| oe 
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I direct your attention with respect to the complaint, it is on 
‘page 4 of the complaint, it deals with the Board of Monitors, also reports : 
that the International Executive Board violated the consent order by deciding 
the Joint Council 13 election appeal without consulting the Monitors. That 
' ties into this question of requesting order of recommendation be put into 
the Teamster Journal. And I very thoroughly agree wholeheartedly with the 
statement that Mr. Williams made yesterday in oral omer that the only 
-eonnection between the International and the membership is the Teamster 
Journal, and how essential it is that they get the true statement of facts 
‘dealing with anything that has happened, either with the Board of Monitors; 
with this Court, or with any other factual matter. 
I have to start my testimony to deal with a meeting before the 
| General Executive Board. I don't have the exact date. It was sometime 
i July lst or 2nd. At any rate, it was my first meeting with the General 
‘Executive Board. I had had a very friendly discussion with General Presi- 
| dent Hoffa prior to that, upstairs in the lunch room. | 
I came down.and I went before the General. Executive Board .and 
| during the course of it, I asked them to please give me a list of all 
appeals that were pending before the General Executive Board, because: under 
Section 1 of the Court Decree, the Board of Monitors had the authority and 
power to review every appeal that came before the General Executive Board. 
Mr. Hoffa gave me a list. I believe it was a list of some 14 
cases. We had not gone over them and I must say to that extent the Board 
of Monitors had been a little bit negligent in not having proper procedure 
established, in going into the thing like that. 
However, he gave me a list, Mr. Hoffa did, and it listed all these 
appeals. And on this particular list it stated that this appeal of Joint 
Council 13, the panel had not made a report. And with that, I said -- I 
accepted it, and I said we will let the Board of Monitors. adjourn for an 
| hour and they will go outside and go over these appeals and then we will 
come back. 
We did come back and we then made recommendations to. leave three 
of them out and the others we approved, and we teft. 
It was the next morning, I heard from one of the attorneys re- 


presenting the International that the Board of Monitors had decided LaF Cs 
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Joint Council appeal. That morning I had a conference with Mr. English 
and with Mr. Hoffa, and with Mr. Williams, and I told -- after the con- 
ference was over, it was friendly up to. that point -- I told Mr. Hoffa 
that I had wanted the file on Joint Council 13 appeal to be sent to the 
Board of Monitors immediately, that we had the right under this order to 
pass on that appeal and they! were not to pass on it until we first made 
_ recommendations. 

Mr. Hoffa went into.a violent -- well, he became very violent. 
He said, "You are not going to get it, you have no right to get it; if I 
Es understood the Court decree that way, I would never have signed it. You 
are trying to run it." 

Mr. Williams did an excellent job in trying to tell him to calm 
; down and that it was, under the order we had it, and that we should have 
"46. 

I went back to the office and I took it up with the Board of 
Monitors that afternoon and that was one time Mr. Wells was thoroughly 
fn agreement with us. He said we had a right to it and that we should 
send an order up for him to send that file to us. He sent the file to us 
and we got it. 

I subsequently learned that in between the time that we were in 
that room going. over these files, a question was asked of Mr. Hoffa as to. 
whether or not there was going to be any decision that day on Joint Council 
13. He said if you fellows ‘stay around here there will be a decision that 
day. I understand that even -- well, I won't go into that. That is prac- 
tically hearsay. But this is what gets to this publication of this 
Teamster Journal: After this argument over this particular question, there 
appeared in the Teamster Journal of August, 1958 -- now this is a month 
after, while this matter is ‘still before us -- this quotation on page Ts 
“The Board upheld the report of a special three-man panel which investi- 
gated a disputed election at Joint Council 13, St. Louis. The votes cast 
by Local 447 Carnival and Allied Workers, had been disputed. The Panel 
found that Local 447 was a duly affiliated member of Joint Council 13 and 
that its votes were valid. The Board ruled that the following officers 
were electéd: Harold J. Gibbons, President; Edward D. Dorsey, Vice- 


Presidents; Patrick J. Burke, Secretary-Treasurer; Robert Lewis; Recording o4 
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Secretary; Peter Kunkel and Leslie Dickens, Trustee. A tie for the third 
trustee position between Dale Ferris and William Frenger will be settled 
in a run-off election." 
That, of course, that decision possibly had been rendered but 
that should never have been printed because we were to review. the files 
and make recommendations, and that was an.inaccurate statement to its : 
membership. 
I immediately, when it was called to my attention, I immediately 
addressed a letter to Mr. Hoffa. I think the letter speaks for itself and 
‘IT ask -- I ask that this be received in evidence as Monitors" Exhibit 44, 


‘that postion of the Teamsters Journel, August, 1958. 


S| THE WITNESS: On August -6, 1958, I addressed a letter to General 
President James R. Hoffa, and I ask that it be received as Monitors* 
Exhibit No. 45. 


"Dear Mr. Hoffa: Late this afternoon I received a telephone call 
‘from the Editor of the AFL-CIO News pointing out to me that, on page 7 of 
‘the Journal of the Teamsters for the month of August, a story was printed ~ 
‘4n words as follows: ‘The Board upheld the report of a special three-man 
| panel which investigated a disputed election in Joint Council 13,.St. Louis. 
‘The votes cast by Local 447, Carnival and Allied Workers, had been disputed. 
‘the Panel found that Local 447 was a duly affiliated member of Joint Council 
13 and that its votes were valid. The Board ruled that the following offi- 
cers were elected: Harold J..Gibbons, President', ete. 
"you know full well that you were advised by me personally» as 
Chairman of the Board of Monitors, that the action of the General Executive 
Board on the preceding night of July 2 in approving the panel report after 
the Board of Monitors had left the room was, in law and in fact, null and 
' void. Your General Counsel agreed with the position that I took, as Chair- 
man of the Board of Monitars, that, before the General Executive Board could 
i vote on any matter up on appeal, ‘the Board .of Monitors was to first consider 
i “the entire record and make recommendations. You were violently opposed ‘to 


this position, but, however, later you sent the file to this office. 


“you were further instructed by the Board of Monitors that: the- vee 


See Brotherhood of Teamsters was not to publish or give notice 
of any kind oe its action with respect to the appeal as to the validity of 
the election of Joint Council 13 wntil the Board of Monitors had an oppor- 
tunity to make recommendations concerning the appeal. This was forwarded 
to you under date of July 3, 1958, and delivered to your office by messen- 
ger. 

"I am, therefore, demanding that you immediately forward a copy 
of this letter to all of your local unions throughout the entire juris- 
diction of the Teamsters and that you authorize that this letter be read 
at all local wnion meetings. Also, I am requesting that you publish this 
letter, together with a letter of retraction, in your next monthly journal. 


"T only regret that I did not know that the International had 


’ flagrantly violated the rules of fair play and also violated the order of 


the court by publishing this article in your journal. I am filing a supple- 
mental report with Judge Letts the first week of September and I am calling 
this to his attention. 

"Tt seems to me that you know full well what went on with respect 
to the General Executive Board hearing this case, more particularly that I, 

- as Chairman, had asked you for all appeals that were coming before the 
General Executive Board that evening. After the Board of Monitors had left 
the General Executive Board around 7 in the evening, this case was brought 
up and approved without first being submitted to the Board of Monitors. 

"you know full well that this should never have been published in 
view of the matters that ensued between the time that. you approved it and we 
were given possession of the file, and, more particularly, when you were 
instructed by the Board of Monitors not to publish any notice of the action 
taken. Very truly yours, Martin F. O'Donoghue, Chairman." 

THE WITNESS: "Dear Marty: This has reference to your letter of 
August 6, '58, to President Hoffa in which you refer to an article in the 
Kugust issue of the International Teamster, reporting that the General 
Executive Board had upheld the disputed election in Joint Council 13. I 
have had the publication of this article thoroughly investigated and am now 
satisfied that it occurred when Jake McCarthy, the Teamster public relations 


man merely read the minutes of the Executive Board meeting and transcribed 
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i them in the form of this article. Quite naturally subsequent agreement by 
‘President Hoffa to withhold action of Joint Council 13 did not reflect 

| 4tself in the minutes; although admittedly the publication of this story 

was in error, it was the result of an honest mistake and not from any devious 
or underhanded motive. For these reasons I have recommended to the General 

i President that a retraction be printed in the September issue of the Team- 
ster. I cannot, however, and I will not recommend that the President take 
the action requested in your letter of August 6th. I do not believe that 


‘the International should be required to thus demean itself before its general 


| 
membership because of what was, in truth and in fact, nothing more than an 


honest oversight by their public relations department. very truly yours, 
Edward Bennett Williams." 
May I have the retraction? I will leave it to the Court. 
In the September issue of the Teamster Journal which I would like 
| to introduce as Monitors' Exhibit No. 47. 
: . F | 
THE WITNESS: This is an article that is printed on page 16 in 
' the lefthand corner as follows: 
"J.c. 13. Article: The Board of Monitors has demanded that the 
Teamster reprint a retraction of its story in last nonth's /lesue on the 
election of Harold J. Gibbons as President of Joint Council 13. The team- 
| ster reported that the General Executive Board had upheld the results of 
the election in rejecting an appeal for the losing candidates. The Moni- 
tors protested that they had not been notified in advance that this action 
| would be taken and immediately announced that they were undertaking an 
investigation of the election to determine if the appeal was based on valid 
| ground. The Monitors protested the inclusion of the news report in our 
last issue." | 


That is the alleged, I will call it, retraction. 
Let me say this: As a result of this publication plus another 
publication that appeared in one of the Teamster Journals relative to 107, 


' the article ran something like that, Mr. Cohen and the members of the Local 
| Board 107 requested that there be a hearing on this trusteeship. That was 


' printed in one of their journals, too. At any rate after this matter came 
&G9S OU 


. up in the August issue, the Board of Monitors made it Recommendation No. 18 
and it was dated August 18, 1958, Order of Recommendation No. 18. (See Mon. 
_ Ex. #15) 


"On August 21, 1958, the Board of Monitors received a letter 


| Which I will request be received in evidence as Monitors' Exhibit No. 48 


from James R. Hoffa to Martin F. O'Donoghue, Chairman. 

THE CLERK: It should be 49. 

THE WITNESS: 49? 

THE CLERK: Yes. 

THE WITNESS (Reading): "I acknowledge receipt of your Order of 
Recommendation No. 18 dealing with the publication of Order of Recommendation 
in the International Teamster and requesting that a 500- to 1,000-word space 
segment be set aside for a report on monitoring activities. 

"The International comply with the request, to any reasonable 
degree. However, I do not feel that I can commit the International in 
advance to the dissemination to our general membership of material which 
might tend to give them a false impression. An instance of the type of 
material to which I refer is contained in your order of Recommendation 
No. 1, dated June 2, 1958." 

(Reading) "A reading of this order would give the impression 
that the International had refused to cooperate with the Board of Monitors 
over a period of months in supplying them the requested information. 
Because of the possibility that an item of this nature may recur, I cannot 
make a firm advance commitment. Be assured, however, that we will always 
be ready to discuss with you or your representative the insertion in the 
International Teamster of material which you request. . 

"J must also advise that International retain its prerogative to 
state its position with respect to any of the Monitors'* Orders of Recom- 
mendation. In this regard, we will not hesitate to point out what we con- 
sider to be errors and misstatements of fact contained in the recommenda- 


tions. Sal 


“very truly yours, James R. Hoffa, General President." 566 


Under date of August 27th, as chairman, I aiaweres Mr. Hoffa's 
letter, and I ask that my carbon copy be received as original, as Monitors’ 
Exhibit No. 50. 

"Dear Mr. Hoffa: In accordance with the provisions of the Order 

| of Recommendation No. 18, the Board of Monitors requests and recommends 
that the International Union publish in the September issue of the Inter- 
national Teamster the following material: 

“orders of Recommendation No. 15 through No. 20,) including the 
Supplemental Orders to No. 16 and No. 19, the various memoranda of Member 

| Wells concerning the issuance of these orders and the rules governing the 
conduct of local union nomination meetings and election of officers which 
x form a part of Order of Recommendation No. 20. 

"Tt is requested and recommended that this material be introduced 
by the following prefatory statement: At its meeting of August 11-14, 1958, 
the Board of Monitors decided to issue the following Orders of Recommenda- 
tion: 

"Very truly yours, Martin F. O'Donoghue, Chairman.” 

THE WITNESS: Under date of August 27th, 1958, on this same matter, 
I received a letter from Mr. Hoffa, addressed to me as Chairman, which I 
will request be introduced and received into evidence as Monitors! Exhibit 
No. 51. 


THE COURT: It may be read. 

THE WITNESS (Reading): "Dear Mr. O'Donoghue: Reference is made 
to your Order of Recommendation 18, dealing with the publication of Orders 
of” Recommendation and a Monitors! Report in the International Teamster, 
and my reply concerning your proposal, subject to certain ‘conditions not 
here material. Your Order of Recommendation was dated August 18th, ‘58, 
and delivered to the International on that day. 

"publication date for the International Teamster varies monthly 
between the 15th and the 28th, dependent upon many factors. This month, 
publication is scheduled toward the end of that period. Notwithstanding 


this month's slight delay, it would have been impossible to block out 502 
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sufficient space in the Teamster to comply properly with your recommendation. 

"ror that reason, the International is not able to publish your 
‘Order of Recommendation in the September issue. I would suggest, in accord- 
ance with my letter, that you designate a representative to meet with our 
International representative within the next two weeks to discuss matters 
that you may wish printed in the October issue. 

“very truly yours.” 

THE WITNESS: Now, in reply to that letter, I immediately replied 
under date of August 28th, and I ask that it be received as Monitors! Ex- 
hibit No. 52. 


(Reading) "Dear Mr. Hoffa: 

"The Board of Monitors desires to make it clear that it is in- 
sisting upon compliance with Order of Recommendation No. 18, dated August 
18, 1958, concerning publication of Orders of Recommendation in the Inter- 
national Teamster. 

"Accordingly, the Board again recommends that the following mater- 
fal be published in the September issue: Orders of Recommendation No. 15 
through No. 20, including the Supplemental Orders to No. 16 and No. 19, 
the various memoranda of Member Wells concerning the issuance of these 
orders and the rules governing the conduct of local union nomination meet- 
ings and elections of officers which form a part of Order of Recommendation 
No. 20. 

"It is also recommended that the September issue not be printed, 
assembled and/or mailed to'the membership until this material has been 
Ancluded in it. 

"Tt should be noted that Mr. Bergan of the General Counsel's 
office was informed of the subject matter of Order of Recommendation No. 
18 at the Board's meeting of August 14, 1958, and that the recommendation 
was issued on August 18, 1958. 

"Tt should also be noted that prior to August 20, 1958, Mr. 
McCarthy and Mr. Bergan informed the Executive Assistant of the Board 
that although the usual deadline date for submission of material for each 


monthly issue is the 20th day of the preceding month, the deadline date for 2 
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the September issue would be seven to ten days after August 20. 

"In the event that this recommendation is not complied with, it 
4s the intention of Chairman O'Donoghue to consult with Judge Letts con- 
cerning the matter. 

"Very truly yours, Martin F. O'Donoghue, Chairman.” 

THE WITNESS: Again on September 2nd, 1958, I addressed a letter 
to Mr. Hoffa, and I ask that it be received as Monitors’ Exhibit No. 53. 

THE WITNESS: It reads as follows: “Dear Mr. Hoffa: in reply 
| to your letter of August 27th, 158, with respect to the publication of the 
| Board's Orders of Recommendation in the International Teamster, the Board 
of Monitors recommends that you fully comply with the Order of Recommenda- 
Ttaen No. 18 concerning this matter. 

“Please refer to my letters of August 27th and 28th, 1958. With- 
out waiving its right to insist on.full compliance with Order of Recommenda- 
' tion No. 18, the Board of Monitors, in accordance with your request, has 
designated its Executive Assistant, Mr. Florian Bartosic, to meet with an 
International representative to discuss the publication of the Board's 
| Orders of Recommendation in the International Brotherhood = in the Inter- 
national Teamster. 

"Mr, Bartosic will immediately. contact your office concerning 
this matter." 

After that Order on September 3rd, Mr. Hoffa appointed Mr. Bergan 
and Mr. McCarthy to meet with Mr. Bartosic. And they did meet. Our memoran- 
dum date shows it was on September llth. And in order to get the facts in, 


|. Mr. Bergan and Mr. McCarthy said that they would agree to publish the sub- 


stance of the Orders of Recommendation in the magazine. 
Mr. Bartosic came back and told me that and I said -- I disagreed. 
I said we don't want the substance, we want the exact Orders of Recommenda- 
tion published, that they should be published to the membership. 
Thereafter, I received one other letter on this,) two subsequent 
letters from the International, one dated September the second, from Mr. 


Hoffa, addressed to me, and I ask that it be received as Monitors’ ee SOG 
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: THE WITNESS: And it reads as follows: "Dear Mr. O'Donoghue: 

: This is in reply to your letter of August 28th, 1958, in which you recom- 
mend that the September issue of the International Brotherhood of Teamster 
not be printed, assembled or mailed until certain material designated by 

: you has been included. 

“your letter was apparently in response to my letter of August 


27th in which I advised that the publication deadline would render com- 


pliance with the Order of Recommendation No. 18 impossible in September. 
"As you are aware the International Teamster is the sole link 
: between the International and its general membership, and, as such, ex- 
i perience has demonstrated the advisability of keeping the mailing date as 
uniform as possible each month. 

"Pull compliance with your request would have necessitated the 
printing of at least an additional 3300 to 3500 words. In terms of pages 
in the magazine, this would require a minimum of 3-1/2 more pages. To 
accomplish either an addition or substitution of 3-1/2 pages at that late 
stage would have been prohibitively expensive and would have materially 
delayed the publication of the magazine. Our magazine normally runs to 
32 pages. This month, however, additional material will enlarge the issue 
to 40 pages. 

"Pages are generally added only in multiples of eight, since the 
presses at Ransdell normally print the Teamster by double sheet. The 
addition of four pages is possible but it requires a more costly printing 
arrangement. 

"you can readily see how important this cost factor becomes when 
you realize that 1,300,000 magazines are usually printed, The substitution 
of material already approved for publication raises additional problems. 

"our Public Relations Staff attempts to balance the contents of 
the journal so that each member will find in it items of interest. This 
process takes 2 considerable amount of the time of the magazine's staff. 
It is simply not possible to delete 10 to 15 percent of the approved proof, 
the amount equivalent to 3300 to 3500 words, and maintain a proper balance. 
Some deleted items would have to be inserted elsewhere, thus creating almost 
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an insoluble problem. 
"The Teamster was printed on Friday, Saturday, August 29th and 
| 30th. The delay of almost ten days before the publication|and the incidence 
| of the Labor Day week end has already caused some delay in|membership re- 
' ceipt of the magazine. I cannot sanction a further delay. 
"Please be advised that the International does not intend to 
| evade its proper responsibilities under the Consent Order,|nor does it intend 
to avoid compliance with the Monitors’ Orders of Recommendation issued there- 
' under, but immediate compliance with Order of Recommendation 18 is not pos- 
sible, 
"as I stated before, we are ready to discuss the|insertion of any 
| material you desire in the October issue." 
~ = = | 
THE WITNESS: Now, may it please the Court, going to the next 
order of recommendation, No. 19, it deals with the filing of charges against 
Glenn W. Smith and H. L. Boling, Secretary-Treasurer of Local No. 515. 
(Mon. Ex. #4). 
THE WITNESS: From James R. Hoffa, to Martin F. O'Donoghue, on 
the stationery of the International Brotherhood of Teamsters. 
"Dear Mr. O'Donoghue: 
"Receipt is acknowledged of order of recommendation No. 19 and 
the supplement thereto, relating to Glenn W. Smith and H. L. Boling, 
officers of Local No. 515 in Chattanooga. 
"On August 5th I was advised that charges within) the local were 
| preferred against Smith and Boling, alleging violations of| Article XVIII, 
Sections 6(h) and 6(10). I was also advised that the trial of these 
individuals would be held on Monday, August 25th. Upon receipt of this 
telegram I instructed the local union to proceed in accordance with the 
International Constitution. These actions were all taken prior to the 
| receipt of order of recommendation No. 19. 
"On Monday, August 25, I assumed original jurisdiction under the 
provisions of Article XVIII, Section 10. I am suspending Smith and Boling 
forthwith in accordance with your recommendation. Charges) will be pre- 
ferred within the next several days. You will be promptly advised of these 
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charges as soon as they are filed." 

Then, in accordance with the other letter that has been in evidence © 
here -- they were suspended according to the order of recommendation and the 
charges have been filed, and I believe a hearing was set some time around 
August 28. 

Now, may I just point out here with respect to this Order 19, 
first. We requested in paragraph 3 that the General President make 2 
thorough investigation into the Southern Conference of Teamsters about the 
$13,500 that they loaned to Local 515, and part of this $13,500 went into 
the total sum of $20,000 that was allegedly paid to fix this criminal case. 
So far I have received no report from the General President as to a general 
investigation made. into that. 

Secondly, we also! instructed General President Hoffa to. send Price- 
Waterhouse into Local 515 to go over the books and records during the period 
of ‘time that this $20,000. was paid. | So far there has been no compliance 
with that. Smith and Boling, it is true, have been suspended, and charges 
have been filed. But there! should also be an immediate investigation into 
the Southern Conference of Teamsters to see af those individuals kmew or: 
had knowledge of why this money was loaned sarc what it was being paid for, 
and the thorough investigation made into that as well as into the books and 
records of 515 during this particular period of time, 


We have had no report of compliance on those, and we are awaiting 


those, and that is one of the reasons why this matter is here. 

I would also like to introduce into evidence here a copy of a 
complaint that was filed in the Chancery Court of Hamilton County, Ten- 
nessee, by Smith and Boling, against the International Brotherhood of 
Teamsters. It is Petition for Temporary Restraining Order and an Injunction, 
together with a copy of a rule to show cause, which is attached. And I 
request that it be made as Monitors' Exhibit No. 58. 

THE WITNESS: Every order of recommendation recently that we 
have issued, either court suits have been filed or the officers of the local 
union to whom it is issued come into my office and threaten me with law- 
suits of all kinds, of what they are going to do to the Board of Monitors. 
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THE COURT: Wait just a minute. 
THE CLERK: This its 62 here, Your Honor. 
THE WITNESS: All right. This will be 63. 


THE COURT: 63. 

THE WITNESS: Board of Monitors' Exhibit No. 63. 

THE COURT: Monitors’ Exhibit 63 will be received, 

THE WITNESS: ‘It is dated October 24, a letter addressed to Mr. 
Hoffa, from Martin F. O'Donoghue, Chairman of the Board of Monitors, and 
it also has a copy of the rules governing local union nomination meeting 
and elections, and the letter speaks for itself. 

"Dear Mr. Hoffa: 

lection rules have “been redrafted to incorporate 
certain suggestions of the Honest Ballot Assotiation. A copy of this new 
draft is enclosed. I look forward to discussing with you these election 
rules and the release of trusted locals next Friday, October 31st." 

Now, I wish to just state this, and I think it 4s evident: At 
this meeting of the Executive. Board, October 16, Mr. Hoffa took the position, 
evidently concurred in by his General Executive Board, unfortunately there 
hasn't been a meeting prior to that with these election rules. He took the 
position -- 

MR. WILLIAMS: Excuse me. You mean September 16th? 

THE WITNESS: September 16th, thank you. September 16th, that 
there couldn't be any promulgation of temporary election rules for trusted 
locals, or even for local unions, until there had been an| entire draft of 
model by-laws. Later on in the hearing -- and I think the record -- the. 
Board of Monitors Exhibit 61 -- will show that he did not feel that even. if 
the General President promulgated by-laws that the locals| would have to 
adopt them. 

There are two things I want to call to the court's attention, and 
I am asking instructions with respect to these temporary mutes: 

1. That since trusted locals under the Court order are to be 
released in conjunction with the Board of Monitors and the General Executive 
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' Board, that there be authority in the General Executive Board to promulgate 
temporary rules of nomination and elections for these trusted locals, and 


that these rules, after conference with the Committee appointed by the 


International Brotherhood of Teamsters, if any they think are unreasonable 


or unconstitutional, that they then be referred back to the Court for the 
Court's opinion. But the Board of Monitors feels -- and I will go into 

the trustee matter, locals, right after lunch -- the Board of Monitors feels 
that it is necessary that these rules of nomination and election for trusted 
locals be promulgated and effectuated before there are any release of trusted 
locals out of trusteeship. And there also with every trusted local be an 
audit of the finances of that local, if there hasn't been a certified audit 
by any particular order prior to the release, so that we will have an accu- 
rate report of what the financing has been, what auditing has gone into those 


trusted locals while they were under International supervision. 


Now, also I.want to/make a correction in ny testimony with respect 
to the statement I made in that conference with Mr. Bergan and Mr. McCarthy 
and Mr. Bartosic. Mr. Bartosic tells me that it was Mr. McCarthy and Mr. Bergan 
merely said that they would suggest and would make a recommendation that the 
digest of the orders be printed in the journal; and not that they had actually 
recommended it. And I was in error on that. 

I would like to refer to this October issue of the journal, your 
Honor. ‘They didn't print any of these orders but, rather, made special effort 
to attack me, write an article involving my chairmanship and Mr. Schmidt's, and 
that. 

XK HK 

Mr. Tierney took the mxtter up with the Department of Justice and 
he tells me that the Department of Justice will release all the records of 107 
which the comiittee now has in my custody. And I would’be authorized to turn 
them over to you, Mr. Williams, and it would be in your custody for 107 to use 
them during this hearing, whatever phase they want, and upon the conclusion of 
the hearing they are to be returned, and that is perfectly agreeable, and the 
Department of Justice will notify Mr. Harold Woods, the United States District 
Attorney in Philadelphia and you and I can work with him to get these records 
released is that is holding up the injunction in Philadelphia. 

Going to exhibit order of recommendation No. 21, which deals with 
the illegal merger of Local Union 183, Fairbanks, Alaska, with Local Union 959, 
Anchorage. ‘his was issued on September 5th, 1958, and provides as follows: 
(See Mon. Ex. 20) | 

HHH | 

May it please the Court, there is a matter that arose in this second 
amended petition which has caused a great deal of, well, confusion. And that 
is the applicability of the old section of the constitution dealing with good 
standing, under the 1952 constitution, namely, where a man was under check-off 
and the employer didn't pay his check-off dues by the first of the month, the 
International takes the position, and at present Mr. Hoffa does, that they are 
in bad standing, even though there is a check-off and the employer is supposed 


to get the dues on it before the first of the month. 
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Now, they have a provision in the constitution which provides that 
you mst de in good standing for a period of at least two years prior to the 
ante of domination. ‘That takes us back, since the constitution only became 
effective January 31st, '57, the prior two years will take us back under the 
old constitution. 

MR. WILLIAMS: '58. 

THE WITNESS: ‘5G. Very good. "Fifty-eight, it will take us back 
through the old constitution of 1952. Now, when this amended petition -- we 
have requested the Court to interpret this particular section and more parti- 
cularly we reise the question with respect to two orders that we have attached 
to the petition; namely, it is Order of Recommendation No. 23, Eligibility of 
Nominees for Office in Local Union No. 377- And I want to read this. (Mon. 
Ex #24) 

HHH 

THE WITNESS: Very good. I would like to read this into the record 
and state that Exhibit No. 27, which is attached to the second amended petition, 
on pagé 4 of the March issue of the Teamster, and I checked and found out that 
this was mailed out between the dates of March Sth and March 7th, 1958, to the 
membership by checking with Ransdell. This reads as follows: 

"Members Take Notice. 
"The new Constitution adopted at the Miami convention in 

September 1957 .and now in effect provides, in part, as follows: 

"1A7) members paying dues to local unions mst pay them on 
or before the first business day of the current month, in 
advance. Where membership dues are being checked off by the 
employer, pursuant to properly executed checkoff authoriza- 
tion, it shall be the obligation of the member to make one 
payment of one month's dues in advance to insure his good 
standing. ‘Thereafter, he shall remain in good standing for 
each consecutive month for which the monthly check-off is 
made. Any member failing to pay his dues at such time shall 
not be in good standing.' 

‘Wembers to be in good standing, mst comply with this 
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"It is particularly applicable to those members who want 
to run for office, far the Constitution requires that candidates 
must be in good standing." 
You will note, may it please the Court, that in jthe first sentence 
it says "now in effect." ‘This section of the constitution was in effect. It came 
into effect on Jamary 3lst by the first paragraph of the Court order. It was 
in effect on February lst and went into effect, without any promulgation, and 
all members were in default under it. When this was even promilgated, if they 
called this legal promilgation, the members were already in default, because 
this didn't set any future date of application, it didn’t give reasonable time 
of promulgation. I would have been in default if I was a member because I hadn't 
peid my dues on February lst. 
x eH H* 
MR. WILLIAMS: Tt is the March issue, of 1958. And I ‘thirtk in one of 
the exhibits here -- so that this will be clear, your Honor, because I think that 
this is very vital. One of the exhibits which went in this morning, at Mr. 
O'Donoghue's request, is Exhibit No. 26, and in that exhibit it says, referring 
to people who are on the check-off, if he was on check-off he is considered eli- 
gible if his dues were properly checked off for a period of two years prior to 
nomination or up to April 1, 1958, even though received late by the local union. 
So that this was not put into effect, Mr. Orionogins; @s you can see 
from your own exhibit, until April 1, 1958. 
THE WITNESS: ‘That sentence, Mr. Williams, you are not referring to 
the application of this particular sentence here. You are going back on the 
check-off as you construe the old section of the constitution. 
MR. WILLIAMS: But the point of this whole letter, which was an opinion 
of mine written to Chairman Cayton -- 
THE WITNESS: I am going to read that into the record. 
MR. . WILLIAMS: Would you please read it in. Because the whole thrust 
of this was the new constitution which your Honor put into effect by the consent 
decree of January lst should be construed liberally to permit good standing and 
it would not be effective until April 1, unti} there had been dissemination to 


the whole membership through The Teamster. S7 oe 
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Now, I will take up this Order of Recommendation No. 20. This 
! deals with the election rules and Order of Recommendation No. 20, dated 
~ August 19, 1958, re: Rules governing the conduct of local union nomination 
| meeting and election of officers, appointment of committees to confer with 
' Monitors concerning the rules. 
| The Board of Monitors recommends: 
1. General President James R. Hoffa, by August 27, 1958, pro- 
| mulgate for adoption by all local union executive boards the attached 
FRules for the Conduct of Local Union Nomination Meetings and Election of 
i Officers." 

And, second, by September 15, 1958, the executive boards of all 
local unions, including those under trusteeship, adopt these rules in ac- 
cordance with the provisions of Article XXI, Section 5, of the International 
Constitution. 

It is the intention of the Board of Monitors that these rules will 
remain temporarily in effect until such time as the Monitors recommend the 
adoption of model provisions for inclusion in local union by-laws. The — 
Board of Monitors also recommends that by August 27, 1958, General President 
Hoffa appoint a committee to confer with the Monitors and their staff con- 
cerning these rules and model provisions for inclusion im local wnion by- 
laws. 

It is requested that the General President notify the Board of 
Monitors by August 29, 1958,: concerning the promulgation of the rules and 
the appointment of the committee, and that the General President forward 
to the Board by September 20, 1958, copies of letters from all local execu- 
tive boards concerning adoption of these rules. 

Now, may it please the Court, these rules are not too lengthy. 

I am going to read them. 

THE WITNESS: After I read that I would like to give some testi- 
mony concerning it. 

"Rules governing the conduct of local union nomination meeting 
and election of officers: 


"1, At least one month prior to the nomination meeting, a meeting 


shall be conducted for the purpose of voting upon rules for the air 2 


473 


"notices of the Local are posted. 


the election not inconsistent with the International Constitution and these 


( 


rules, and for the purpose of electing an Election Committee to supervise 
the conduct of the election. The Election Committee shall be composed of 
a chairman and four members, none of whom shall be a candidate im the 

election. 


"Oo, At least twenty (20) days prior to the nomination meeting 


| 
a list of those members eligible for nomination shall be posted at the 


local's office and at barns, warehouses and other places of employment where 


"3, No person who has been convicted of bribery , extortion, 
robbery, embezzlement, grand larceny, arson, the obstruction of justice, 
| burglary, or conspiracy to commit any of such crimes, shall be eligible to 
' mm for office, unless one year has elapsed subsequent to the restoration 
/ of his right to vote in elections held under the laws of the State of his 
legal residence. 
"h. Notices of the time and place of the meeting to elect the 
' Blection Committee, the nomination meeting, and the election shall be posted 
at the Local Union's office, at barns and warehouses and other places of 
| employment where notices of the local are posted. Such notices shall also 
i be sent by mail to members of the local union whose addresses are available. 
"5S, If the eligibility of a member to run for office is contested, 
the question shall be decided by the Election Committee within 48 hours. 
The decision of the Election Committee may be appealed to the General Presi- 
dent who shall decide such an appeal within seventy-two (72) hours. The 
Board of Monitors shall be notified of all such appeals and shall make 
recommendations to the General President concerning them. 
"6, Nominations may be made by any member in good standing who 
attends the nomination meeting. A motion to close nominations shall not be 
in order until a reasonable opportunity has been afforded for all nomina- 
tions. | 
"7, Every member in good standing shall have the right to vote. 
THE WITNESS: "8. A list of the names and addresses of all 
members eligible to vote in the election shall be compiled no later than 
the day of the nomination meeting. This list shall be posted at the Local's 
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office and shail be immediately revised to reflect any changes in eligibi- 
lity that occur after the day of the nomination meeting. No later than 
‘the day following the nomination meeting, a copy of the list of the names 
and addresses of members then eligible to vote shall be furnished to all 


candidates. 


"9, No candidate shall make use of union funds or facilities for 
nis election campaign except bn terms of complete equality with all other 
‘candidates. 

"19, Arrangements for the election shall be made and the balloting 
i ghall be conducted by the Honest Ballot Association or the American Arbi- 
tration Association in those areas where either of these organizations has 
facilities to do so. 

! "11, Absentee voting by mail may be authorized by majority vote 

of the membership. Absentee voting shall be conducted with proper safe- 

| guards by a2 neutral outside agency, where practicable, or the Election 

- Committee. 

"12, Each candidate shall have the right to be present himself 
7 or have one observer present at all times during the election, ine luding 

¥ when the votes are cast and when they are tabulated, provided that such 

observer shall be a member of the Local Union. 

"13. All nominations and election records, including the minutes 
of nomination meetings and ballots cast,. shall be impounded immediately and 
shall be preserved for a period of at least one year. 

"14, Candidates and their observers may challenge the eligibility 
of voters, and all challenged ballots shall be impounded. Challenges shall 
be investigated by the Election Committee only if the challenged ballots 
are sufficient in number to'affect the result of the election. 

"15. Protests concerning the eligibility of voters, and the conduct 
and validity of the election shall be promptly decided by the Election 
Committee. The decision of the Election Committee may be appealed to the 
General President who shall promptly decide such an appeal. The Board of 
Monitors shall be notified of all such appeals and shall make recommendations 
to the General President concerning them. Pending the resolution of such 
protests by the Election Committee and the General President, there shall 


be no induction of officers. 


"16. These rules, which are intended to supplement the provisions 
of the International Constitution and By-Laws concerning safeguards for 
democratically conducted nomination meetings and elections, shall be effec- 
tive September 15, 1958. 


- - - 


Under date of September 10, 1958, I received the following letter 


| 
from Mr. Hoffa -- the order went out on August 19th. We had asked for him 


to appoint a committee and to meet with us by August 27th. 
This is Board of Monitors' Exhibit No. 60: Martin F. O'Donoghue , 

‘from James R. Hoffa; re: Order of Recommendation No. 20. 
"Dear Mr. O'Donoghue: 

"In your Order of Recommendation No. 20 you have set forth certain 
‘rules and regulations and requested that I promulgate them to all local 
‘unions and recommend their adoption. I have reviewed these; rules and I am 
of the opinion that some of them are in violation of our Constitution and 
that others are unworkable in large local unions. However, before I take 
‘any action I intend to discuss these rules with our general) executive 
ipoard. AS soon as the Board has had an opportunity to discuss these rules, 
la committee composed of myself, Thomas E. Flynn and Harold J. Gibbons, will 
be available to meet with the Board of Monitors concerning the adoption of 
these rules. 

"yours very truly; 
“James R. Hoffa, General President." 

s Now, we received this on September 12th, and it was on the 16th 
that we met with the General Executive Board, and I would like to introduce 

| 4nto evidence the entire transcript that the International jgave me of that 
‘meeting before the General Executive Board. And I ask that it be received 


? 


as Board of Monitors! Exhibit No. 61. 


And on September 10, the same date as the other, I received this 


letter from Mr. Hoffa. 


"Dear Mr. O'Donoghue: 
"This is in reply to your letter of August 20, 1958, in which you 


oto 


| enclosed a draft of provisions which are under consideration by the Board 


' of Monitors for inclusion in model local union by-laws. 

"Proposal No. 2. Under this proposal a member would not be de- 

| prived of his membership rights until he had been in arrears for three 

' months. The proposal, of course, applies only where there is no check-off 
agreement. Again, this proposal varies with Article X, Section 5(c) of 
the Constitution. It is our belief that in order to enjoy the right to 

- vote or the right to attend meetings, if challenged, a member must be in 
good standing. In order to remain in good standing a member must have his 
dues paid up. 

"Proposals 3 and 4: These proposals both deal with the payment 
of dues under a check-off agreement and may be considered together. Under 
: the new provisions in the 1957 Constitution, members under a check-off must 
pay one month's dues in advance in order to insure good standing. This 
Constitutional provision, Article X, Section 5(¢) is not made dependent 
upon the check-off -- when the check-off agreement was concluded. 

"tn addition, this payment of one month's dues in advance does 
not necessarily protect any employee if his employer is more than one month 
delinquent. Finally, the amendment of this Constitution by the last Con- 
vention can in no way be construed to absolve a member of an arrearage 
which occurred prior to the adoption of this new Constitutional provision. 

"very truly yours, 

"James R. Hoffa." 


Now, that has been received, I believe, as Monitors! Exhibit No. 


THE CLERK: 61. 

THE COURT: It has been received. 

THE WITNESS: Monitors! Exhibit 62. 

THE WITNESS: I would also like to introduce in evidence as Board 
of Monitors! Exhibit No. 62, a letter to Mr. Hoffa, with a re-draft of the 


temporary rules of election, which is attached. May that be known as “677 


THE WITNESS: Your Honor, in oral argument I will go through this 
promulgation. Besides the mere promilgation. By virtue of the Court's order 
putting into effect the '57 Constitution, I submit that inasmich as it was a 
disqualifying feature that besides the publication there should have been a 
period of time given these men, possibly three months, to comply, to put it 
into effect we will say around about May 1st, 1958, ordered every local union 
to read it at every local union meeting, posted on the boards,| and those under 
check-off -~ because it was a penalty to those under check-off, that they had 
to pay one month's extra dues -- that there wasn't sufficient promlgation, 
even assuming, arguendo, that it went into effect on April lst. If I. were 
going to publish an article against the membership and say it was to go into 
effect on April lst, become effective, I would have stated that in the article. 
I wouldn't have stated "now in effect." But, however, that is a point of argu- 
ment. . | 

First, Iwill read the letter which is attached to our petition, known 
as Exhibit No. 26, and which Mr. Williams here, and I thoroughly agree with his 
interpretation, interpreted the '52 constitution that where a man was under 
check-off and his dues were not paid by the employer by the first day of the 
month he remained in good standing, because the employer became the agent of 
the union to get the dues in on time. We are advised that Mr. Hoffa does not 
adopt that opinion. And that is one of the questions that is before the Court 
in this particular matter. Mr. Williams' letter which is attached to the peti- 
tion known as Exhibit 26 reads as follows: 

“April 30, 1958. 

"Honorable Nathan Cayton, Chairman, 

"Dear Judge Cayton: 

"During our conversation of last Thursday, you suggested 
that I write to the Board of Monitors setting forth my inter- 
pretation of the provisions of the new International Constitution 
relating to eligibility for office, with particular reference to 
the requirement of 'good standing.' | 

"The pertinent provisions of the International Constitution 


are as follows: 
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“Article II, Section 4. To be eligible for election to 

any office of a Local Union or the International Union & 

member mst be in continuous good standing for a period of 

two years prior to nomination for said office and mst have 
worked at the craft as a member for a total period of two 
years. 

"Article X, Section 5(c). All members paying dues to local 

unions mst pay them on or before the first business day of 

the current month, in advance. Where membership dues are 
being checked off by the employer pursuant to properly exe- 
cuted check off authorization, it shall be the obligation 

of the member to make one payment of one month's dues in 

advance td insure his good standing. ‘Thereafter, he shall 

remain in! good standing for each consecutive month for which 
the monthly check off is made. Any member failing to pay his 
dues at such time shall not be in good standing. 

"As you are aware, the provisions of the old Constitution 
relating to good standing are being very liberally interpreted, 
particularly for application to trusteed locals in order to facilitate 
the nomination and election of officers as a step toward the restora= 
tion of local autonomy. Under this liberal interpretation, ifa 
member was not under 'check off,' he must have paid his dues on or 
before the first business day of the current month, in advance, for 
@ period of two years prior to the nomination. If, however, he was 
on ‘check off, '| he is considered eligible if his dues were properly 
checked off for a period of two years prior to nomination or up to 
April 1, 1958, even though received late by the local union. In 
effect, for the purposes of 'check off,' the employer is being con- 
sidered as the agent of the union and not that of the employee.” 

MR. WILLIAMS: May I interrupt you there for a moment. So that 

we will understand each other, your Honor, the April 1 date was selected with 
particularity as a date by which promulgation would have been made of the new 


provision in the constitution through the March issue. That was the reason 


for selecting. <7 | 
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THE WITNESS: You don't say that here, though. You don't put 
that in your notice. That is all the members had, your notice. | If you meant 
this to be April 1 -- the effect of that, the constitution went into effect 
Jamary 31, '58. Actually went into effect. They were in default on the 
next day, February 1. They were in default on March 1. You publish in here 
4+ is "now in effect." You haven't said, and you didn't say in| promilgation, 
that this law becomes effective under the date of April 1, 1958, 

MR. WILLIAMS: Because the constitution, your Honor, became 
effective on January 31, 1958, and that provision was in effect] but in order 
to construe it most liberally, to allow as many people as possible who could 
possibly qualify for nomination to office under a construction of the constitu- 
tion which had never been given heretofore but which was given /for the first time 
by the administration which went in in January, we set the April 1 date and, in 
so far as any decisions have been made, everybody who was under the check-off, 
who comported with this liberal interpretation up through April 1, has been held 
to be eligible for office. | 
I think we are talking about semantics, becauge I always under- 
stood you to agree with me. 
THE WITNESS: Wait just a minute. I agree absolutely with your 
construction of the ‘52 constitution. Mr. Bartosic tells me that Mr. Hoffa 
does not agree with your interpretation and has so ruled. 
MR. WILLIAMS: Every decision that has been made to my knowledge, 
and I think I know them all, have construed this '52 constitution exactly as it 
is construed here. And this has applicability, of course, to trusteed locals. 
THE WITNESS: As long as we can get that as 4 matter of record 
and we get the construction under this provision, very good. 
HH KK 
"Under the language of the new Constitution, |there is less 
room for such 4 liberal interpretation. A member not on ‘check 

off! mst pay his dues on or before the first business day of the 

current month, in advance, for a period of two years prior to nomi- 

nation; and a member on ‘check off! mist make payment of one month's 
dues in advance to insure his good standing. Thus, a member on 


‘check off! who fails to make payment of one month's dues in advance 


org 
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is considred not in good standing if his dues are transmitted to 
to the Local Union after the first business day of the current 
month. 

"Despite the precise language of the new Comtitution, there 
may, in my opinion, be circumstances in a given case which would 
excuse a member whose dues are received by the Local Union later 
than the first business day of the current month. While, of course, 
each case mist be decided on its own facts, the following situations 
are illustrated of those in which late payment of dues might be 
excused: 

"(1) Where dues are properly checked off in a timely 

manner and arrive late in the office of the local Union 
through the employer's delinquency." 
Summa cum laude. Very good. 

"2) Where illness makes it impossible for a member to 

pay his dues in advance. 

"In summary, while every effort will be made to provide for the 
most widespread eligibility, the provisions of the new Constitution 
must be followed. Consequently, only under such extenuating circun- 
stances will a member be considered in good standing and eligible 
for office notwithstanding tardy payment of monthly dues." 

Now, that was Mr. Williams', that is Exhibit 26 which is 

attached to the petition. 

Now I.want to read order of recommendation mmber -- I want to 
read this letter which Exhibit 25, and which poses a very good problem on this 
whole question. It is a letter from local 100 of Cincinnati, Ohio. It is to 
the Board of Monitors, to Martin F. O'Donoghue, dated October 23, 1958. 

"In re: Eligibility for Office - Local 100, Cincinnati, Ohio. 
"Dear Sir: 

"Local 100 hereby appeals to the Board of Monitors fram a 
ruling of the General President of the International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Helpers of America re- 
garding the application of Amended Article X, Section 5(c) of the 
International Constitution. The facts giving rise to this appeal 
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are as follows: 

"For many years, pursuant to clauses similar to Article X, 
Section 5(c) of the 1952 Constitution of the International Brother- 
hood, Local 100 had considered that employees on check-off were deemed 
to remain ‘in good standing’ even though their dues might: not be re- 
ceived in the office of the Local by the first of the mbnth by reason 
of. the employer's delay in transmission. 

“In September of 1948, in order that there could be no question 
about eligibility under these circumstances, Local 100 amended Article 
VI, Section 4 of its 1943 by-laws to includé the following: 

. ‘Any member whose dues are paid by the check-off system 
shall be considered in good standing.if, due to conditions 
beyond his control, his dues are not in the Union| office, 
before the first day of each month:' 
“The International Brotherhood concurred in this practice and 

amendment and said by-laws were approved on August 8, 1949, by John F. 
English, acting for Daniel J. Tobin, General President.| We attach 
hereto copy of the 1943 and 1948 by-laws, marked Exhibits A and B 
respectively. 
"Again, in August 1553, Local" -- now this is after the '52 
constitution -- “Local 100 amended certain portions of its by-laws 
' but retained in Article VI, Section 4 the aforementioned provision 
regarding check-off. These by-laws were again approved /by General 
President Dave Beck on October 1, 1953. <A copy of the 1953 by-laws 
are attached hereto.as Exhibit C. 
"In accordance with the foregoing, Local 100 has consistently 
declared members eligible for office whose checked-off dues may not 
have been received by the first of the month because of |conditions 
beyond their control. 
"In September, 1957, the International Constitutidn was amended 
to provide that members on check-off would be required to make pay- 
ment of one month's dues in advance in order to retain their ‘good 


standing. ' s22 
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"As you are aware, the District Court of the District of 
Columbia enjoined placing into effect any actions of the 1957 
International Convention, including the Amended Constitution. 

This injunction remained in effect until on or about Jamary. 31, 
1958, when an alleged settlement was entered into by the establish- 
ment of the Board of Monitors. ‘Thus, the Amended International Con- 
stitution did not go into effect util January 31, 1958. At no 
‘time prior to on or about March 17, 1958 did the International 
Brotherhood make any effort to promulgate the aforementioned con- 
stitutional amendment regarding check-off dues. On that latter 
mentioned date, said International did direct an undated mimeo- 
graphed letter to all local wnions regarding spid Amendment, copy 
of which is reproduced in Exhibit D, attached hereto. © 

"Upon receipt of the aforementioned letter,” -- Now I might 

state, just parenthetically, that letter is exactly what is printed here, right 
here in the March issue. It didn’t say anything about April lst. 

“Upon receipt of the aforementioned letter, Local 100 imme- 
diately took steps! to advise its members of the Amendment in order 
that they would be able to comply with same and retain their good 
standing. It reproduced said letter in poster form (a sample of 
which is attached as Exhibit D), and on or about April 2, 1958, .and 
thereafter placed these posters on bulletin boards in the barns and 
shops within the jurisdiction of Local 100. 

-"Since the aforementioned notice by Local 100 on or about 
April 2, 1958,.the majority of the members complied with the Amend- 
ment and did deposit one month's dues in advance. Thereafter, the 
question arose whether these members who had complied within a 
reasonable time after notification were eligible for office. 

"on September 19, 1958, an opinion was requested from the 
General President as to the application of the Amendment. A copy 
of this request is attached hereto as Exhibit E. In response thereto, 
the General President. by letter dated October 1, 1958 rendered an 
opinion which is attached hereto as Exhibit F. It was the opinion 
of the General President that under the 1952 Constitution as well 


‘as the new Constitution, such persons would not have been considered 
‘in good standing.' It.is from this opinion that this appeal is taken. 
"Tt is the position of Local 100 that in accordance with the 1952 
Constitution the members on check-off would be considered in good 
standing. That Constitution provided that dues ‘mst be paid on or 
before the first business day of the current month in advance.' The 
check-off provisions of the Collective Bargaining Agreements resulted 
in-the employers being the agents of the Local for the collection of 
such dues. Since the employers did deduct the dues ¢ ) the 
members would be in good standing. ‘This interpretation |of the Inter- 
national Constitution received the approval of General Presidents 
Tobin and Beck when they approved the by-laws of Local 100, as afore- 
mentioned. 
“as to the 1957 Constitution, it is the position of local 100 
that due process of law requires that the check-off amendment of said 
Constitution not be given retroactive effect, but only. be considered 
in effect after a reasonable time after its promulgation on about 
April 2,.1958; and that all members who complied therewith within 
ninety days of said promulgation shall be considered to|have remained 
in comtimuious good standing. 
"Tt should also be noted that a ruling contrary to that re- 
quested herein would result in a very substantial mjority of the 
members of the Local being prohibited from running for office in the 
Local. 
"We therefore request that the opinion of the General President 
be reversed. 
"Respectfully submitted, 
"Truck Drivers, Chauffeurs and Helpers local Union No. 100." 
Now, the Board of Monitors under date of October 29, 1958, made Order 
of Recommendation No. 26. And ‘I am going to read that into the record. 
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The Order of Recommendation No. 26. 

"Eligibility for Office in Local Union No. 100, Cincinnati, 
Chto. 

he The Board of Monitors has received. a letter from the 
Secretary-Treasurer of Iocal Union No. 100, dated October 23, 1958, 
a. copy of which is attached, requesting that an opinion of the General 
President be reversed, and that all members of the local who com 
plied with the requigements of the *check-off amendment’ of the 
1957 International Constitution within a reasonable time of its 
promigation be declared to have been in comtimous good standing 
and thus eligible to run in the coming local election. The facts 
of this case are set forth fully in the letter from Local 100, and 
apparently.are undisputed. 

">, The advance payment requirement of the 1957 Constitution 
was not promilgated in Local 100 until April 2, 1958, at which time 
notices were posted informing the members of this requirement. 

"3. The Board of Monitors is in complete agreement with the 
interpretation by the International's General Counsel, expressed in 
a letter to former Chairman Cayton, dated April 30, 1958, to the 
effect that under Article X, Section 5(c) of the 1952 International 
Constitution, a member on check-off would be ‘considered eligible 
if his dues were properly checked off, even though received late 
by. the Local Union. ' Past and present by-laws of Local 100, which 
were approved by former General Presidents Daniel J. Tobin and Dave 
Beck, also provided that a member on check-off would be considered 
in good standing. 

", ‘The local union proposes that all members who have been 
on check-off and who made one month's advance payment of dues within 
ninety days of the promilgation of the notice on April 2, 1958 should 
be considered eligible in the coming election. 

"5. The Board of Monitors recommends that the General Presi- 
aent grant the request of Local 100, and allow them to adopt the 
reasonable solution they have suggested for this vexing problem. 


Since the nomination meeting in Local 100 is scheduled for Tuesday, 


November 4, it is further recommended that the ruling of the General 
President be commmicated to Local 100 by Monday, November 3. 
"ertin F. O'Donoghue, Chairman. 


| 
“Member Wells dissents in part from the issuance of this 


Order for the reasons expressed in his memorandum with respect to 
the issuance of Order of Recommendation No. 23." 
I just have one more exhibit. May this be received 4s Board. 
of Monitors’ Exhibit No. 67 
HH HK 
THE WITNESS: I. want to also, your Honor, read a very interesting 
interpretation by Mr. Hoffa of the present section, Article X, Section 5(c). I 
read it in my letter. It is the Board of Monitors! Exhibit No. 62. | Mr. Hoffa 
even interprets Section 5(c), Article X, of the present constitution, even if I 
pay one month's dues in advance, and my, employer didn't pay the first month's 
dues and then didn't pay the second mouth's dues, I would still be ineligible. 
Even though there is a written check-off. And he expresses that in these words 
in this letter. 
HH HK 
THE WITNESS: He says this is it. I.will read it slowly. 
this constitutional provision, Article X, Section 5(c), hs not 
made dependent upon when the check-off agreement was concluded. 
In addition, this payment of one month's dues in advance does not 
necessarily protect any employee if his employer is more jthan one 
month delinguent. Finally, the amendment of this constitution by 
the last convention can in no way be construed to absolve a member 
of an arrearage which occurred prior to the adoption of this new 
constitutional provision." 
May it please ‘the Court, that concludes my presentation of 
the matters that we have here for compliance. 


Ce ed 


if « . TESTIMONY OF RAYMOND: W. BERGAN 


RAYMOND BERGAN, SWORN 
c 
DIRECT EXAMINATION BY MR. WILLIAMS: 
Sa ee 
> Q Before we get into that case, Mr, Bergan, you are a member of 
‘the Bar of the District of Columbia, are you not? 

A .- Yes, sir. . 

Q: And you ‘pave worked! in-liaison with the Board of Monitors, re- 
wessnting the International Brotherhood of Teamsters, have you? 

Yes, sir, since about the 15th of April. 

Q Has that been throughout the time when Mr. O’Donoghue has been 
Chairman of the board? , 
| A Yes, sir; it predated by, perhaps a month or thirty-five days 
pis appointment: as ch&irman. 

Ae Last fall, when the call went out to the 1957 teamsters con- 
rention in Miami, Local 183 in Fairbanks, Alaska, and Local 959, in 
Anchorage, Alaska, were both under trusteeship. Local 183 an Fairbanks 
selected a gentleman named Robert Dixon as its delegate to the International 
‘convention in Miami. Thereupon =- and I am going ‘to have to preface this 
by saying that I am going to-try and give. you the facts as they were 
ultimately found. There was a great.deal of confusion along the line as 
to what actually did happen. But 7A an going to give you the facts that 
were ultimately found by the International's appellate panel when they 
went to hear the case. 

When Mr. Dixon went to Miami as a delegate for Local 183, a 
telegram was received in the campaign headquarters in Miami of Mr. Hagerty, 
pho was another individual contending for the office of general president 
of the union. He was running against Mr. Hoffa and Mr. Lee and perhaps 
fone cor two other candidates at the time. The telegram protested the 
|credentials..of ‘Mr. Dixon and stated that his credentials were not proper 
and that he was not selected in accordance with the constitution of the 


‘International Brotherhood of Teamsters. e229 
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As your Honor is aware, in Miami at that time there was’& great 


/ 


geal of difficulty and notoriety with regard to contested credentials. 


he newspapers picked up this telegram which had been sent contesting Mr. 
Dixon's credentials, and it was put on the wire. I believe it was the 
AJP. wire, but in any event it was put on the news wire. It ultimately 
reached Alaska and the offices of the Fairbanks News Miner, which is a 
daily newspaper in Fairbanks. “A reporter for the Fairbanks Daily News 
Miner called one or more of the five individuals who are involved in this 
complaint and wanted to know what the situation was. 
At this point it becomes rather difficult to determine wit: 
aActuzlly happened but the upshot of it was that a meeting was held in the 
home of one of these five individuals at which a reporter was present. 
And certain affairs of the local union were there discussed. Resulting 
ceettoaeely from this action, and perhaps based on certain aie oolaeeer 
if you will, and discord which had been a part of that local union for 
some period of months, charges were preferred against Mr. Benson, Mr. 
Martin, Mr. Cserepes, Mr. Spivak, and Mr. Gilbert, within the union, under 
the disciplinary procedure which is provided for in Article XVIII of the 
Union Constitution. They were tried and they were expelled from their 
local -union. 
+ | -With particular reference to Mr. Gilbert, in all candor, we 
st say that Mr. Gilbert was tried in absentia. He was in Wisconsin at 
the time the trial was held. He did not appear. Needless to|say, he did 
mot appearin Fairbanks for the trial. 
‘After their expulsion by the local union, these five individuals vi 
addressed a complaint, or a series of complaints, to the Boart of Monitors 
then under the chairmanship of Judge Cayton. And I am not actually sure 
of the date but it goes back to perhaps early March or -- well, I can 
check on it. The February 16th is the letter on the first complaint that 
was received from one or more of these individuals by the -old) Cayton 
d, the Board of Monitors. 
At that point the International became interested as we were in 
he practice of meeting with the Cayton Board frequently and discussing 
matters of joint interest. We subsequently had a considerable. ameunt of 
difficulty in finding out just what actuallydid happen. There were Ss 2B 
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several versions of what had happened, both in Miami and in Fairbanks. 

In any event, the case was appealed by these individuals to Joint 
Council 28 in Seattle, which is the next step in the teamsters' .intraunion 
‘appellate process. The Joint Council reversed the decision as to Mr. 


Gilbert > Who was the individual who had been tried in absentia, and re- 


versed the decision as to oné other of the individuals because there was 


no showing that he had been connected with the meeting that was held with 
the newspaper reporter. 

MR. O'DONOGHUE: Spivak. 

Spivak. That is right, sir. However, it affirmed the expulsion 


It was just about at that stage, as I recall, when Order of Re- 
Pcommendation No. 1 dated the 2nd of June was received from the Board of 
ei ceee ‘And, in essence, it requested that the Joint Council hold a 
‘prompt and immediate hearing on the appeal. Well, actually the Joint 
Council had held it a day or two earlier but no one had received notifi- 
cation of it as yet. It also required or requested that the complete 
‘file on the matter, both the local union, and the Joint Council, and what- 
Per was available at the International union, be provided for the Board 
Of Monitors. 

* That was Order of Recommendation Ne. 1 dated the 2nd of June. 
It was followed up by a letter from Mr. O'Donoghue to Mr. Williams dated 

| the 17th of June in which he again requested the general president's 
office to turn aver to the Board of Monitors the complete file and records 
as then available, and my pencil notation on the bottom of this letter 
indicates that that was done. It was hand-delivered on the afternoon of 
the 18th of June. 

So, in essence, Order of Recommendation No. 1 contained two 
primary matters. First, that the Joint Council hold an immediate hear- 
ting on the appeal. This had in fact been done and it was delay in 
communication which necessitated the fact that neither the Board of Monitors 

x the International Union nor its general counsel knew about it. And, 
> that the entire file as presently constituted be delivered to the 
Board of Monitors, and that was done. 
Was that followed by another recommendation from the Board =. uy 


of Monitors, Mr. Bergan? 
That -- 
With respect to this case? 
With respect to this case, yes, sir. That was followed almost 
immediately, June 4, to be precise, by what was later called Order of Re- 
commendation No. 3. 
2 I must point out at this point that there is no Order of Re- 
{commendation No. 2. We go from Order -- I am correct I believe -- we go 
from Order of Recommendation No. 1. 
THE court: Is that correct? 
MR. O'DONOGHUE: That is correct. 
A, To Order of Recommendation No. 3. Now, Order of Recommendation 
No. 3 dealt with the same subject matter. 


“ 


Q Did it deal with all five of the individuals, or jonly three of 


then? 
) (A No, sir. It did deal with all five of the individuals. 

I think, if your Honor please, I should read this in its entirety 
rather than try to summarize what it says because it contains three or four 
paragraphs. 

THE COURT: You may do so. 


‘ A It ig dated June 4th and it is again with reference to Local 
183 in Fairbanks, Alaska. 


"Paragraph 1. The Board of Monitors has reasonable doubt of 
the validity of the expulsion of Benson, Martin, Csere » Spivak 
and Gilbert by Local Dnion 183 of Fairbanks, Alaska, and that such 
expulsion may be reprisals in violation of paragraphs 3 and 13 of 
the Consent Decree. 

"Accordingly, further supplementing our order of Sune 2 of 
1958, we are requesting the General President of the International 

Union to order a stay of enforcement of the order of expulsion Against 

the above-named individuals and order Local Union 183 that, pending 

a final review of these expulsion orders by the Board of Monitors, 

Benson., Martin, Cserepes, Spivak and Gilbert are to be reinstated 

to good standing membership (all past dues must be paid by these 
indivAduals) and the expulsion orders are stayed until the Board S34 
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ef Monitors rules on the final merits of the case. 

"2. The General President shall also order Local Union 183 of 
Fairbanks, Alaska, to notify the Alaska Ready-Mix Company that Michael 
Cserepes is in good standing and can be referred for work pending 
appeal and that the union will give him clearance for all job referrals 
and job employment opportunities until the Board of Monitors passes 
on his appeal. Local 183 shall, likewise, clear Benson, Martin, Spivak 
and Gilbert for job referrals. 

"3. Local 183 shall notify the Alaska Ready-Mix Company by 
letter of the clearance of Michael Cserepes for job referral and 
Local 183, by letter, shall notify Cserepes, Martin, Henson, Spivak 
and Gilbert that they are reinstated to good standing membership 
pending the decision of the Board of Monitors. A copy of the letter 
from Local Union 183 to the Alaska Ready-Mix Company and copies of 
the letters by the local union to the five above-mentioned men, notify- 
ing them of their reinstatement pending decision by the Board 9f Monitors, 
should be filed with the Board of Monitors no later than Friday, June 
13, 1958, while the Board of Monitors is in session next week." 

So, in essence, the Order of Recommendation recommended, re- 
quested that the general president recommend and request that the local 
union in Fairbanks reinstate the members who had been expelled pending a 
final determination of their rights on appeal. 

Now, your Honor, we had some difficulty with this Order of 

commendation. And the reason I say that we had some difficulty was 
because, in my own mind, I read the International Constitution, and still 
do, to require the member to serve out his penalty pending the final appeal 
Dn the matter. 
| I am having some difficulty finding it in the big book. I can 


find it a little bit easier in the small one because I have it marked. 


It is Article XVIII, Section 2 (b), which states that pending 
appeal the decision appealed from shall remain in full force and 


Now, we ultimately agreed with the Board of Monitors' re- 
mendation in this case, and we did so because we had some doubt in 


es 
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minds whether this could pogsibly have been a reprisal within the 


| meaning of paragraph 13 of your consent order, since this whole matter had 
arisen out of the challenging of the delegate's credentials from Local 
Union 183. 
So, on the 13th of June, President Hoffa sent a \telegram to Mr. 
, | Jesse Carr, who is the secretary-treasurer of Teamsters Lodal 959 in Anchorage. 


I should point out at this point that between the convention last 


fall and the time that this matter arose with the Board of Monitors and with 


, the International Union, Local Union 183 and Local Union 959 had merged and 
they had taken the number of the larger local union, Local |Union 959 in 
| Anchorage, so that the telegram was sent to the secretary-treasurer of Local 
| Union 959 of which all of these appellants were members at |the time of the 
middle of the summer. The telegram went: 
"We are in receipt of Joint Council 28's decision on the matter of 
appeal of A. D. Benson J. Michael Cserepes, and William Y. Martin. 
This matter is now on appeal to the General Executive Board. Pending 
a decision by the board I am ordering that all penalties against these 
individuals be suspended and that they be restored to full membership 
immediately. In addition, you are requested to notify Alaska Ready- 
Mix Company that Cserepes is in good standing and may be referred for 
work. Benson and Martin are also to be cleared for job referral. 
Please advise by return air mail of action taken, sending copy of 
your letter to Alaska Ready-Mix Company. The panel of the General 
Executive Board will hear this appeal before June 25th. You will 
be promptly advised of the time and place of hearing." 
'And it is signed James R. Hoffa, General President. 


| 
a Pursuant to the procedure outlined in the International constitution 


/for hearing appeals in disciplinary matters, a panel was appointed by the 

general president to hear the appeal of these individuals. 
The panel went to Fairbanks to hear the case and] the case was 

heard on the 15th of July. 

iThe recommendations of this panel, which will be presented to the next <5 

iGeneral Executive Board when it meets. There is no point in reading theJoL 


entire report, but the recommendation is only one sentence and it reads: 
"It is the recommendation of this panel that the decision of 
Joint Council 28 be reversed and that the charges filed against these 
appellants be dismissed." 

MR. O'DONOGHUE: I think that is almost stated in our report to 
the Court as of July 3lst or August lst. All those prior orders, there is no 
question. The only orders not in compliance are the ones that I testified to. 

(By Mr. Williams) Now, with respect, Mr. Bergan, to the next 
recommendation, which is called an order by Mr. O*Donoghue, which was received 
by the International, Order of Recommendation. 

A This is Order of Recommendation No. 4. It is dated June 15th and 
it is with reference to Local Union 107 in Philadelphia. 

During the course of this meeting with the Board of Monitors, 
it became apparent to me that the monitors were going to insist, and indeed 
were insisting at that time; that the local union be placed under trustee- 

* ship, because the revelations and the testimony and the refusal to testify 
by the individuals who had appeared before the Senate Select Committee. 
It was the thought at that time that the president would exercise -- let 
me back up a step, and say that it was the suggestion of the Board of 
Monitors at that time that the president would exercise his emergency 

power under the constitution and put the local union in trusteeship 
prior to a hearing, as he has a right to do under the constitution when 
the local situation is so imminently dangerously that it would affect 
the International Union or the local union in a certain way. It was 
pointed out by several of the participants at that meeting that this 
was 2 procedure that the International Union used only rarely, and it 
was the contention of counsel for the International Union that since 
many of the officers of the local union had exercised their rights under 
the Fifth Amendment before the Congressional Committee that there had 
been in effect no explanation of what their stand would be, and that 


prior to any imposition of trusteeship upon the local union, that the 533 


individual officers and the members concerned should be given an 532 
ed 


@ @ 
opportunity to state their position and defenge to the charges which had been _ 
filed or were about to be filed against them. 

As a result of that meeting, and certain pealiamincy discussions 
which had preceded that meeting, Order of Recommendation No. 4 was issued 
shortly after. Perhaps two or three days after that meeting. And I won't 


read the order. It went into evidence this morning. But in essence, or 


in summary, it recommended and requested that a panel be appointed to 


; conduct a hearing to determine whether trusteeship should be imposed upon 


| 
Local Union 107 and that the panel should contain one public member of suit- 


| able stature. Mr. O'Donoghue in his order, or the Board of Monitors in 


their recommendation, suggested two possible individuals. We finally agreed 


| that the-pub! member on the panel would be F. Joseph Donohue, a member of 


: the Bar of this C ot, former Commissioner of the District |of Columbia, who 
ot 


/agreed to serve as tha public member on this panel to hear |charges leveled 
\ 


| against 107 and determing whether the union should be placed in trusteeship. 


Q Prior to this time had there been any instance which you or your 


; associate counsel had been able ‘to find wherein a non-member or a non-lawyer 


*\ had sat on such panels. Would you identify Mr. Trainor?” 


> tion. He is House member. 


, affiliated with the International Teamsters had served on a panel trying a 


member or an officer? 
A This was the first instance that we knew of in which a complete 


outsider had sat on a panel. Now, there are instances, frequent instances, 


| in which International counsel have sat on the panels and I am informed 


that the economist or the statistician, Mr. Weiss, has on occasion sat on 

International panels. But we have to this day not been able to find an 

instance in which a complete outsider sat upon a Teamster hearing panel. 
Q Mr. O'Donoghue referred to instances where Mr. Gerard Trainor 


A That is quite correct. Mr. Trainor sits on counsel's recommenda— 


Q Sits as legal panel?” 
A Well, he sits as member of the panel, yes. 
At that point, it was discovered, or at least at that point it was 
|brought to my attention that the bonding company that had fidelity bond 
,coverage on Mr. Cohen and Mr. Grace, the officers, the secretary-treasurer 5 74 
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and the president of Local Union 107, had canceled their fidelity bond 
shortly after the hearings of the Senate Select Committee, and that Mr. 
Cohen and Mr. Grace were at that point without a bond. 

Now, that gets into Order of Recommendation No. 5. So perhaps 
we can just leave that and come hack to it and stay with this Philadelphia 
situation at the present time. 

Q Let me ask you: (During Mr. O'Donoghue's testimony he said that 
Mr. Cohen and Mr. Grace were not covered by a fidelity bond until the blanket 
coverage was imposed on all the officers of locals throughout the country by 
a blanket policy that went into effect a couple of months later. What 
is the fact on that? 

A Mr. Cohen and Mr: Grace both secured, through the good offices of 
the general secretary-treasurer and the comptroller of the International 
Union, surety bond coverage on the 27th of June. 

Q How soon was that after you had first learned thzt their fide- 
lity bonds had been in the first instance canceled? 

A I would say that it was a matter of perhaps a week or ten days. 

Q Is it a fact that they were not covered by a fidelity bond for 
a period of so long as two months? 


A No, sir, that is not a fact. 


Q When did the blanket coverage policy for all officers of locals, 


throughout the country in the International Union, go into effect? 

A I can't give you right offhand the precise date but I would say 
it was about the 15th of September. 

Will you go on with the 107 story. 

A On September 2nd, the survey which Price Waterhouse had made of 
the books and records of 107 in the hands of the Senate Select Committee 
was transmitted to the International Brotherhood of Teamsters by Mr. 
O'Donoghue. I believe a copy of the letter of transmittal and a copy of 
the Price Waterhouse report both went into evidence this morning. I read 
the copy. I read the Price Waterhouse report. I also had read the thir- 
teen volumes of testimony before the McClellan Committee and Mr. O'Donoghue’s 
or the survey that was prepared by the staff of the Board of Monitors, the 

_ 
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summary of the McClellan Committee charges. Frankly, I was disturbed by 


e @ 
| the fact that the three did not read alike. There were, I felt, basic in- 
consistencies between the three. And I did not think that it was possible 
| that a panel hearing based on these factors, the Price-Waterhouse report, 
, the Senate Committee hearing, could properly be conducted as long as, at 
| least as long as in my opinion, that they were poles apart in what their 
| final determination and conclusions were. 

To that end, with that in mind, the panel was sent to Philadelphia 
on the llth, or was scheduled to be sent. to Philadelphia on the 11th of 
September. Thursday, September 11, 1958. And Mr. Cohen, Mr. Grace were ad- 
| vised by letter dated September 8 that this panel was coming to make 2 prelimi- 
| nary survey of the situation. There was a three-day interval between the 
| letter of September 8 and the letter of September 11. In that interval the 
Court of Common Pleas in Philadelphia and obtained a preliminary injunction, 
| or, at that stage it was a show-cause order, to why the International Union 
and the members of the panel should not be enjoined from holding the panel, 
or holding the investigation into the affairs of their local. 

Very roughly, they break down into two classes:| one, that the 
action of the president of the International Union, or that the action of 
the International Union is taking, is being taken solely because he was 
recommended or requested to take such action by the Board of Monitors and 
that the Board of Monitors and the general president had prejudged the 
case in that they had determined that trusteeship would be imposed upon 
the local union. In other words, that the hearing was just a formal 
trial prior to a hanging, i-essence is what it was. The second basic 
allegation was that since September 26, 1957, almost nine omnes all of 
the relevant books and records of the local had-been in the hands of the 
Senate Select Committee or the Bureau of Internal Revenue or the Treasury 
Department, or some other Government agency. 

Coungel for the International appeared in Philadelphia on be- 
half of the International at the hearing on this nel iminacy injunction. 
However, ultimately, on the 22nd day of September, a preliminary injunction 


was issued in the case, forestalling the International Union from 


conducting, at least temporarily, any further hearings on 'the Sacerars Vp 


matter of 107. 535 x 
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Q You know that Mr. Edward Carey of this Bar was selected by the 
- International to file a lawsuit to get these books back so that we could 
enced with our business, of 10@? 
A Yes, sir. 
Q Now is it necessary that charges be filed under the constitution 
< to put a local trusteeship? 
| A The constitution of the International is silent on the necessity 
| for charges against a local union before it is placed under trusteeship. 
_ And it has been the constant practice within the International that the 
‘ only thing prior, the only preliminary step, to putting a local union under 
- trusteeship has been a hearing, at which all interested members of the 
“local are given an opportunity to appear and present their reasons why it 
‘ ghould be placed under trusteeship, why it should not be. And other Inter- 
" wational officers in the area are given an opportunity to state what should 
be the disposition of that local union, whether it should be placed under 
trusteeship or whether it should retain its autonomy. 
Q Would you read that section from the constitution, if you have 
! it available. 
Now, Mr. O'Donoghue called the Court's attention to a letter 
which, I believe, was dated September 8 which went out over Mr. Hoffa's 
‘ signature, which was offered in evidence. Do you have a copy of that 
letter? 
A The letter of September 8 to Mr. Cohen. 
Q Do you recall what exhibit that letter bears? 
A I am sorry, I don't. The date is September 8. 
It would be one of the early exhibits that came early in Mr. O'Donoghue's 
, testimony. 
Q Exhibit 31. Willi you say who prepared that letter, Mr. Bergan. 


A That letter was prepared jointly by Mr. Joe Connor of the Inter- 


Q And would you tell the Court the purpose you had in mind when 


| you prepared that letter. 63) 
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A Well, as I indicated, I was disturbed, as an attorney, with the 
differences between the Price-Waterhouse report and the hearings before the 
‘Senate Select Committee. This letter was merely to indicate to the indivi- 
‘duals in Philadelphia, individuals concerned, trusteeship proceedings in 


a 


. 'Philadelphia, that the panel was going to go there to conduct what might 


properly be called a pretrial hearing, for want of a better) phrase, to see 


what, in effect, what the lay of the land was. There is no; provision for . 


ithat. No specific provision for that in the constitution. |That, ofcourse, 


is true. But the 107 situation and the interest of the Board of Monitors 
,/in the 107 situation made it a very, I think, peculiar and different 


situation. 


As a matter of fact the injunction which was granted in Philadel- 
iphia was not granted on the ground of any denial of any due) process as a 
result of that letter, it was granted because there were not any books for 
ithe defendants to use in the case; isn't that so? 
| A It is hard to say precisely why the injunction was granted. 
iThere were two grounds alleged in the complaint for granting an injunction. 
‘One of them was the absence of the books and records and the other one was 
iin effect the general president was not exercising a freehand; that he was 


|\being dictated to by the Board of Monitors. 
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TRANSCRIPT OF PROCEEDINGS 
Nov. 7, 1958. 


Testimony of Raymond Bergan 


Putting it very briefly, Order of Recommendation No. 5 
was that the International Union enforce the specific provision 
in Article X, Section 8 of the constitution which relates to surety 
bond coverage. 

xk ee * 

With respect to the Philadelphia officers? The monitors 
drew to our attention the fact that the officers of Local Union 107 
had had their bonds canceled shortly after their testimony, their 
appearance before the Senate Select Committee, and they asked that 
within a week or ten days that the officers of the Local, particu- 
larly secretary-treasurer Cohen and President Grace, either post a 
suitable bond or make arrangements to post cash collateral in the 
matter. 

. I made arrangements -- I took part in making the arrange- 
ments -- to have suitable cash collateral in the amount of $25,000 
each posted by these two individuals, along with that and at the 
same time Mr. Mullenholz; who was the comptroller of the Interna- 
tional, was using his efforts to have the individuals bonded by a 
recognized bonding company. Both efforts reached fruition at just 
about the same time and within a week or ten days after the monitors 
had made the recommendation with regard to the Philadelphia individu- 
als, they were both covered with a surety bond in the amount of 
$25,000. 

eee * * 
‘What action was taken with respect to blanket coverage 
of all officers of the International Union and the local level? 
A We discovered, after the monitors had called this 
particular section to our attention, that the records at the Inter- 
national with regard to surety bond coverage were incomplete. So 


the first step was to send a bulletin to each local union asking 


that local union to provide the International office with a copy of S37, 


a Uo 


all bonds presently in effect covering the officers or 

of that local union. That bulletin went out over the s 

John English, the general secretary-treasurer, on the 1 
** * * * 

It is on the stationery of the International 
of Teamsters, the office of John F. English, the Genera 
Treasurer, and it is dated June 13th, 1958, 

"Reference is had to-Article 10, Section 8 (a 
ternational Constitution, which concerns surety bond co 
local union secretary-treasurers, business representati 
others handling funds or property of the local union. 
above those individuals in your local union who are pre 


by a surety bond and of which there is some evidence in 


the employees 
ignature of 


8th of June. 


Brotherhood 


1 Secretary— 


It is headed "Bulletin." 


) of our In- 
verage of 

ves and all 
Over and 
sently covered 


this office, 


would you please send to this office at your earliest convenience a 


copy of all bonds that are presently in effect in your 

"It is imperative that the bond copies be in 
not later than June 30, 1958." 

** ee * 

A On the same day, June 13th, another bull 
office of the General -Secretary-Treasurer was sent to lj 
This particular bulletin was sent to those local unions 
there was no record at the International of any bond co 
first bulletin had been sent to those locals for which 
evidence that the International Union -- it may have be 
local covered. This second bulletin went to all those 
which there was no record for bond coverage at the Inté 
too, is dated the 13th of June. 
other one. 

Ce ee 


This is also on the stationery of the Interna 


therhood of Teamsters, the office of John F. English, t 


local union. 


this office 


etin from the 
ocal unions, 
for which 
verage. This 
there was some 
en out of 

date or it may have indicated that there was only one person in the 
local unions for 


rnational. It, 


It was sent at the same time. as the 


tional Bro- 


he General 


Secretary-Treasurer, dated June 13, 1958, and headed. "Bulletin", 


"In reviewing our files we do not find evidence that your . 
local union is in compliance with Article X, Section 8 


ND 


(a), of the a 


International Constitution. This section has reference to a surety 


‘bond which the local union secretary-treasurer, business represen- 
tative, and all others handling funds and property of the local 
union must procure. Lack of a copy of an existing bond in this office 
does not necessarily indicate that the above-listed individuals are 
not covered by a suitable’ surety bond since it is entirely possible 
that such coverage was obtained locally without a copy of the bond 
being sent to this office. 

"Inasmuch as compliance with the constitution is compul- 
sory, may I ask that you submit to this office at your earliest con- 
venience a copy of such surety bond or bonds that are in force. It 


is imperative that compliance with this request be not later than 


June 30, 1958." 


And again it is signed John F. English, General Secretary- 


Treasurer. 
xe ee * 

Following that, for a period of several weeks, local union 
bonds began arriving at the International office in large quantities. 
The bulletins were mailed to the local unions on the 13th of June and 
between then, and, well, within the next six weeks, I and Mr. Mullen- 
holz, comptroller of the International, and Mr. Casey, one of his 
assistants, had two conferences with the Board of Monitors during 
which we indicated that we were presently making an effort to up-date 
the records at the International with regards to the surety bond 
coverage of the local unions, that this was turning into a much 
larger task than had originally been anticipated but that our pre- 
liminary survey, in the course of those four or five weeks , indicated 
that most of our local unions were in very substantial compliance with 
the section of the constitution which required surety bond coverage for 
all officers and individuals who handled money and property. 

Then in the month of -- the latter part of August, the 
early part of September, the International made arrangements with the 
General Insurors, Incorporated -- that is an insurance company in St. 
Louis, an underwriter for Lloyd's of London -- to provide general 
surety bond coverage for every person, both at the International level, 
at the level of the conferences, the councils, the local unions, and 
various joint committees for all persons who handled money or property. 
By this blanket position bond, the individuals who hold! these offices 
are covered notwithstanding the fact that the individuals may change 
from time to time. It is the position which is covered) by this 
blanket surety bond coverage. The General Executive Board meeting on 
the 4th of September approved this bond coverage. It went into effect 
jmmediately so that, from the 4th day of September 1968), every person 
who handles money or property for the International Union, for any 
of the area conferences or the joint councils or any of| the local 
unions have been covered by a surety bond in the amount! of $30,000. 

Q Does that cover International officers? 
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A It covers International officers, yes, sir. 

Q Is there anyone in the whole International who handles 
money who is not covered by this bond? 

A We tried to write this bond as broadly as possible. 

So to the extent that the English language is capable of so doing, 
there is no one within the International who handles money who is 
not covered by this bond. 

**£ ke * 

Q Now, at the same time as the recommendation came 
out with respect to fidelity bond coverage, was there a recommenda- 
tion concerning trusteed local unions? 

A There was, That is listed as Order of Recommendation 
5-A and it is dated June 17, 1958. I believe it is the same date as 
the last one. That Order of Recommendation 5-A dealt with the prob- 
lem of trusteed local unions. 

Q What was that recommendation? 

A The recommendation carried with it two parts. The 
major part of the recommendation, if I may characterize it in that 
manner, was the request from the Board of Monitors that the Interna- 
tional Union withhold, for the time being, the arrangements for any 
elections in trusteed locals prior to the return of those local unions 
to autonomy, That was done almost immediately. Since that time there 
have been no local unions released from trusteeship. 

**e£ ee * 

The monitors requested on the 17th of June that the General 
President's office withhold setting up any election dates with regard 
to other trusteed locals pending an opportunity by the Board of 
Monitors to consult with the General President and the general counsel 
relative to establishing uniform rules and regulations on the election 
procedures in trusteed locals. 

The second part of the recommendation was a request -- in 
effect, it was notification to the International Union that Mr. William 
CQ. Humphrey was being sent as a field investigator for the Board of 
Monitors to Local 245 in Springfield, Missouri, and it was a request 


that the International Union write a letter to the authorities at SUB 
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at Local 245 and tell them that Mr. Humphrey was coming and ask 
them to provide him with cooperation and any assistance| that he may 
requize in his activities. 
Q Was such a letter written? 
A The letter was written. Unfortunately, I have been 
unable to find a copy of it. 
* eK * 
Is there anything in Order of Recommendation No. 5-A with 
which the International Union, its officers, did not comply? 
A No, sir; there was never anything brought to our atten- 
tion with which we did not comply. 
* ee eK 
That would have been Recommendation No. 6; yes, sir, it was. 
It was withdrawn. 
eR ROR OE 
The next document, which is tabbed Order of Recommendation 
No. 7, is dated the 19th of June and it deals with the employment of 
an executive assistant for the Board of Monitors in addition to the 
employment on a per diem basis of Mr. Humphrey as a field examiner. 
Q Was there agreement by the International| that Mr. 
Humphrey might be employed at a per diem? 
A There was. 
Q What was the per diem to be? 
A I believe it was $75 a day plus expenses, 
Q Was there agreement by the International| that the 
Board of Monitors should hire an executive assistant? 
A There was. 
Q Was an executive assistant hired? 
A He was. 
Q Have other administrative assistants since been hired 
by the Board of Monitors with the knowledge and acquiescence of the 
International? 


JA There have been two other administrative assistants 


in addition to the executive assistant hired by the Board of eee 
py 4 


I don't use those phrases to differentiate between them but there 
have been three assistants hired by the Board of Monitors since that 
time, 

Q Can you state for the record what the annual cost 
of the personnel retained by the Board of Monitors. is? 

A The annual cost of their three administrative or 
executive assistants, plus a secretary which they employed pursuant 
to the authority, pursuant to an agreement in the month of July, 
would be in excess of $25,000 on an.annual basis. 

+ *#* * 

Q Now, directing your attention to Recommendation No. 8, 
with respect to 282 in New York. Will you tell the Court the nature 
of that recommendation, the background against which it was made, and 
what was done. 

A Local 282\is another one of the large local unions in 
the International Brotherhood of Teamsters. It is located in New York 
City and its principal executive officer is John O'Rourke, who is the 
vice president of the International Union, 

Q Do you know the size of this local? 

A I don't know the size right offhand, no, sir. I would 
assume that it is in the neghborhood of 18,000. But Mr.. Schmidt would 
probably know it better than I do, 

MR. SCHMIDT: Twelve thousand, is my number, 

Q (By Mr. Williams) Take Mr. Schmidt's figure: 

A Sometime in May, in April or May of this year, the 
membership of Local Union 282 voted at a membership meeting to hold 
meetings during the summer months. Now, there is authority in the 
International Constitution, whereby a local union, with the acquies- 
cence of its membership and the International Union, may suspend 
meetings during the months of June, July and August, during the 
summer months. In Local Union 282, the membership had voted at:a regu- 
lar meeting that they would hold meetings during the summer of 1958 
because there were several important contracts that were coming up 


for renegotiation toward the end of the summer; contracts contained 


‘apparently health and welfare coverage, and mattersof that nature cus 


which were very important to the membership of the local union. Not— 
RINE Coe 


© 
withstanding this vote of the membership, the officers of Local 282. 
advised the membership that there would be no meetings during the eee 
summer months. A group of the members of Local 282 protested to. oe 
the Board of Monitors. The Board of Monitors held a hearing in the - e 
offices of the International Brotherhood of Teamsters, |at which I 
was present. The minute of the meetings, membership meetings of ‘the. = 
local union in New York City were offered. They were. examined. ~A 2 
copy of the by-laws of Local Union 282 was examined. It became 
apparent that the membership meetings during the summer months in 
Local Union 282 had been improperly canceled. . When that became so 
obvious on the basis of the presentation that was made} Mr, Hoffa, on % 
the 12th of July, wrote the following letter to the secretary-treasurer 
of Local 282 in New York City. 
+e eee 
Q What was dois with xespect to the summer meetings of 
282 after this letter was received? : 
‘A To the best of my knowledge they were all held, 
starting with the July meeting. We have never heard that following 
the July meetings any of the summer meetings were canceled. 
x eee * 
Now, thereafter did a specific ec oumandat tice come from the 
board regarding fidelity bond coverage for 107? 
cA Yes, sir. That would be Order of Recommendation No. . 
10. 
eek * 
(By Mr. Williams) I ask you if you will read to the Court 
that recommenation. 
A This is a recommendation dated the 27th of June from 
Martin F. O'Donoghue, Chairman of the Board of Monitors, to James R. 
Hoffa, International President of the International Brotherhood ‘of 3 
Teamsters. 
"Re: Local Union 107, Philadelphia, Pennsylvania. 


"The Board of Monitors voted at a meeting held on Monday, 


June 23, that General Secretary-Treasurer John F.. English notify e ; 
Union 107 that the bond of Raymond Cohen, financial secretary-treasurer, 


ad ® 


was canceled by the Maryland Casualty Company on October 24, 1957, 
effective 35 days thereafter. 

"The records of the general office of the International 
Brotherhood of Teamsters on June 23, 1958, disclosed the Financial 
‘Secretary Cohen of Local 107 had no surety bond as provided by the 
constitution. The record reveals for the past seven months Raymond 
Cohen has fruitlessly endeavored to secure a surety bond without 
success. 

"accordingly, the Board of Monitors recommends to General 
Secretary English that Raymond Cohen, Financial Secretary-Treasurer, 
and Joseph Grace, president of Local 107, place a surety bond in the 
sum of $50,000 by Monday, June 30, or other suitable collateral as 
provided by Article X, Section 8(a), of the constitution. That if 
Raymond Cohen or Joseph Grace cannot secure surety bond by June 30, 
they are in lieu of said surety bond to place cash collateral in 
the sum of $25,000 for Raymond Cohen and cash collateral in the sum 
of $25,000 for Joseph Grace. 

"In the event that Cohen or Grace fails to place either the 
surety bond or the cash collateral, it is recommended that Article X, 
-Section 8 (b) of the constitution be strictly enforced and that they 
be automatically removed from office." 

It is signed Martin F. O'Donoghue, Chairman of the Board 
of Monitors. 

Q What was done with respect to that recommendation? 

A The recommendation is dated the 27th of June. I had 
been informed by the board sometime that week, I would say within a 
week before that probably, that the recommendation was forthcoming. 
I had in that time been working myself, with Mr. Cohen, Mr. Grace, 
and other officers in 107, to provide a cash collateral for the two 
officers in the amount of $25,000 and arrangements had been made to 
have that posted. -At the same time, as I was making these arrange- 
ments, Mr. Mullenholz, the comptroller of the International Brother- 
hood, was using ‘his good offices to attempt to secure surety bond 


coverage. AS I indicated earlier, these efforts both came to fruit- 


ion about the same time. Mr. Cohen and Mr. Grace received a surety sy) 


bond which was effective on or about 27th of June. It was two or aes 
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three days before the date set by the Board of Monitors in their 
recommendation for compliance. The bond was in the amount of 
$25,000 for each individual. 

Q Was there anything with which the International did 
not comply -- Recommendation No. 10? 

A = The International secured a $25,000 bond for each of 
the two individuals. The monitors had recommended a $50|,000 bond for 
each of the two individuals, At the present time, both of them are 
covered by the blanket bond of $30,000. 

Q Was the! $50,000 recommendation a recommendation for the 
two of them or individually? 

cA: No, I understood it as individually. I believe -- may 
I: see that Mr. Williams? I believe there is a subsequent part to that 
recommendation, if I am not mistaken. No, I am sorry. It is another 
one I was thinking of. 

MR. O'DONOGHUE: We agree to accept the $25,000. 
Mr. Bergan will remember that, for each. 
THE WITNESS: I think that is right; yes. 

Q (By Mr. Williams) To clear that up in the record, did 
you have a conversation with anyone on the board regarding the adequacy 
of the bond? 

A My memory is jogged by Mr. O'Donoghue. f believe that 
we -- they agreed that the $25,000 bond was sufficient. 

Q So that there was compliance with the recommendation 
on this matter? 

A To that extent, I believe so. 

ee KE 


MR. O'DONOGHUE: There was compliance with the order; 


that is stipulated. All the other orders, other than the 10. 
| 


Se ee 
Have you personally checked on that bond yourself with the 
representative of the surety company which wrote it? 
A I did not check personally. Mr. Mullenholz checked 


sus 
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personally yesterday.. 


S e 

MR. WILLIAMS: We can produce the bond if it is of 
interest here. 

MR. O'DONOGHUE: I think it would be very interesting. 
This is the first time I have heard this, inasmuch as Mr. Fairbanks 
and Mr. Rounds were the officers and I had Mr..Gibbons before the 
Board of Monitors and I asked him on this particular thing, before 
he left for Seattle, where there was a meeting, after Mr. Hoffa's 
acquittal in New York, around that time. This is the first time 
that this theory that this bond covered Rounds and Fairbanks; that 
it covered Gibbons there is -no question. 

* + ee * 

MR. WILLIAMS: Your Honor, we will produce the bond and 
offer it, and it is our! information from the bonding company that all 
agents of the trustee were covered at the time. The bond will speak 
for itself. If necessary, we can have somebody from the bonding 
company here. 

Q Now, what was done with respect to the election 
at 245? -Was it held? 

A The election was not held, no, sir. The election was 
canceled immediately. It was canceled by a telegram dated June 25th. 

*** * * ; 

The wire in substance ordered the cancellation of the 
election and the nominations which were a peat eatnars to the election. 

Q And that was done in accordance with the recommendation 
of the Board of Monitors? 

A Yes, sir. 

And the recommendation was followed, was it not? 


That recommendation was followed, 


Q 
A 
Q And it was likewise followed by Local 245? 
A 


The election was not held, has not been held. 
Q ‘Now, was a letter sent to Local 245 with respect to an 
audit by Price Waterhouse? 
JA Yes, sir, -As a matter of fact there were several 


letters sent in that regard. 


seq 
548: 


Will you read that letter to his Honor, Mr. ‘Bergan. es 
A ‘This is dated July 29, 1958, ur. A. J. Round, the 
Acting Secretary Treasurer of Teamsters Local Union No. 245, 
"Dear ‘Sir and Brother: : 
"This is to sdvine you that in conformance with 
our policy of cooperation with the monitors > we have 
agreed to the auditing of your ‘Local's books and 
records by Price Waterhouse. 
twe would appreciate your full cooperation with 
the auditors in this matter." 
And it is signed: "Fraternally yours, James R. Hoffa." 
} LA xe 
This is dated August 5th, 1958, and it is addressed 
to Mr. A. J. Round, Business Representative of Teamsters Local 245. 
"Dear ‘Sir and Brother: 
“The Board of Monitors has proposed that certain 
local unions ‘be audited by Price Waterhouse and -Company, 
the auditing firm employed by the monitors’ to assist 
them in making recommendations to the International 
“In accordance with this procedure’ a local repre- 
sentative of Price Waterhouse will visit your office 
shortly to initiate an audit of your books and records. 
Please show every courtesy to this. individual and pro- 
vide him with all the available information and any 
assistance he may require." a 
And it is signed: "Fraternally yours, James R. Hoffa, General Presi- 
dent." : SoAe 
x eee 
This is a telegram, date-marked Springfield, Missouri, 
-September 2, 1958. It is addressed to Harold J. Gibbons, Executive 
Vice President, International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America. It is from A. J. Round, the 
Acting ‘Secretary-Treasurer of Local Union 245 in-Springfield. It 


reads: 


"We have refused to have the books audited until a : 550 Y i 
eg 5 : ht Boas 


representative of this union has a personal interview 

with the monitors." 
And it is signed.A. J. Round, Acting Secretary and Treasurer. 
ee ek * 

Now, was there in the possession of the International, 
at this time, an audit of 245 of recent date? 

A No, sir. There was not an audit of the local union 
available at that time. There was available a monthly financial 
statements dating back perhaps two and a half or three years. 

Q Can you tell us for how long they had been sent to the 
International and how far back our records went? 

A We have these monthly financial reports dating back to 
December of 1955. I don’t know when they were received by the Inter- 
national Union. I do not -- I am sorry. I do know that they were re- 
ceived or packaged sometime during the early summer and provided for 
the Board of Monitors and the Price Waterhouse representative. 

ee ee * 

Now, as of now, Mr. Bergan, has there been to your know- 
ledge an audit of 245? 

A There has not. 

Q Will you explain that. 

A The last recommendation, the last letter from te 
general president -- 

Q Was that upon an instruction? 

A Yes, sir.’ It instructed the officers to cooperate with 
Price Waterhouse, was mailed on the llth of September. Toward the end 
of ‘September the validity of the entire consent order was -- a question 
was raised with regard to the validity of the entire consent order 
when the monitors filed their amended petition for construction. With 
that issue having been raised for decision by the Court, the general 
president did not feel it proper that he exercise his power to force 
the local union to undergo an audit by an outside agency until these 
questions were. resolved. 


*** * * 


Now, Mr. Bergan, what was the next recommendation that came 


ists": DOL 


from the Board of Monitors following the recommendation on 245? 
A The next recommendation is No. 12. And it is dated 
July 10, 1958, and it is with reference to John J. McNamara, presi- 
dent of Local Union 295 and secretary-treasurer of Lo¢al 808 in New 
York, 
Q What in substance was the recommendation made there? 
A McNamara had been convicted in the Courts of the State 
of New York of extortion shortly -- sometime in 1957. The recommenda- 
_ tion in substance was that McNamara be requested by the general presi- 
dent to take a leave of absence from his offices in the local union 
until his appeal had been decided. 
It further recommended that Price Waterhouse be hired to 
make a one-year audit of the books, the finances of Local. Union 808. 
* eke ee 
This is a telegram from James R. Hoffa, General President 


of the International Brotherhood of Teamsters, to Mr. John J. McNamara , 


Secretary Treasurer of Teamsters Local 808. And it reads -- it is 


dated August 12, 1958. And it reads: 
"In accordance with our telephone conversation of last 
night: and pursuant to the recommendations of the Board 
of Monitors, I am asking you to take a leave of absence 
as president of Local 295 and secretary-treasurer of 
Local 808 until your appeal, now pending in/|the Supreme 
Court of New York, Appellate Division, has been decided." 
It is signed James R.Hoffa, General President. 
x ek KOK * 
Exhibit 36 is a letter dated August Sth, 1958, from General 
President Hoffa to Mr. Michael Burton, Secretary Treasurer of 
Teamsters' Local 295 in New York City. It reads: 
Dear Sir and Brother: The Board of Monitors has proposed 
that certain local unions be audited by Price Waterhouse 
and Company, the auditing firm employed by the Monitors 
to assist them in making recommendations to/the Interna- 
tional. In accordance with this procedure, |a local repre- 


sentative of Price Waterhouse will:visit your office shortly 
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to initiate an!audit of your books and records. Please 
show every courtesy to this individual, and provide him 
with all available information and any assistance he may 
required, 
-And it's signed -- Fraternally yours, James R. Hoffa. 
** * * * 

Exhibit 37 is also dated August 5th, from General Presi- 
dent Hoffa to Mr. John. S. Mahoney, Secretary-Treasurer of Teamsters‘ 
Local 808, in New York City. The letter is one paragraph, and is 
exactly identical to the other one. 

** eK * 

Q Do you know if McNamara, after he received the Hoffa 
wire, took that matter up before his membership, the matter of his 
resignation? 

A McNamara -- yes, I do know he did. McNamara tendered 
his resignation to the membership of Local 808 on either the 14th or 
15th of September -- I believe it was the evening of the 14th of 
September -- and our report was that the membership had refused to 
accept his resignation. 

**# *# * * 

(By Mr. Williams) What aation was taken by the Interna- 
tional Union with respect to Recommendation No. 13? 

A It was discovered almost immediately that the funds 
of the two unions had actually be co-mingled, at least to a certain 
extent. So an alternative proposal was made by the International 
to the Board of Monitors, which they agreed to accept. The alterna- 
tive proposal was that the combined Locals would continue to operate, 
and that if, at a later date, the Locals were separated, that we 
would be able to determine by some arithmetical formula the amount 
of money which had been ‘in Local 183, less its share of operating the 
combined Local, and place that diminished amount back in the treasury. 
of Local 183, if it was ever established as a separate Local. There 
were a couple of discussions, both between Mr. Gibbons and Mr. Hoffa 
-- Mr.-Gibbons. and Mr. O'Donoghue, and myself and Mr. O'Donoghue on 


this matter. The Board of Monitors agreed to this counter proposal, 
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if you will, and Mr. Hoffa adressed a letter ‘to Mr. "Donoghue on the 


23rd of July with regard to this procedure. 
xe ex * 

“What was the next recommendation that came from the Board 

and when did it come, Mr. Bergan? 

A The next recommendation is dated July 25, 1958. It 
is Order of Recommendation Number 14, and it deals with the so-called 
Price-Waterhouse report. iF 
* eke * 

What, in substance, was that recommendation, Mr. Bergan? 

A The substance of the recommendation was |that the attached 
Price-Waterhouse report, a copy of which was attached to the Order 
of Recommendation, was to be. placed on the agenda of the next meeting 
of the General Executive Board for discussion with people from Price- 
Waterhouse and the Board of Monitors and the General -Executive Board. 

Q What, in substance, was the report of Price-Waterhouse, 
Mr. Bergan, preliminary to what I am going to ask you, |as to the 
manner in which the recommendation was handled? 

A The substance of that report was that there was a need, 
a necessity, for some kind of membership record system|at the Inter— 
national, so that the International would be able to have some record 
of membership in the various Locals in the country. 

xe ee * 

Q Do you know whether or not there have been conferences 
with Price-Waterhouse representatives participating, with the General 
Secretary-Treasurer and/or representatives of his office? 

A I know there a series of conferences prior to the. 
issuance, prior to the issuance of the Price-Waterhowe report, in 
which various systems which the International utilized were discussed 
by the representatives of that office. To my knowledge, I know only 
one meeting following the issuance of this report, and that was the 
15th, or the 16th, or the 17th of September. 

MR. O'DONOGHUE: Correct. 


* * * * * 
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Q Now, with respect to the 16th meeting, do you recall 
for what purpose that meeting was called? 

-A The Executive Board Meeting of the 16th, a specially 
called meeting, was called to discuss only two things: Do you re- 
call the West Coast Strike was in progress at that time? It was 
called to discuss that, and it was called to discuss the calling of 
a new Convention next year. 

Q Now, was it called, Mr. Bergan, after a letter from 
Mr. O'Donoghue, requesting permission to meet with the Board to dis- 
cuss this matter of the Convention? 

A Yes. 

ee kK * 

MR. WILLIAMS: I'11 stipulate for the purpose of this 
record, that we'll put this on the agenda immediately, if that's the 
thrust of your objection on this order. And, if necessary, have a 
meeting earlier to have a meeting with Price-Waterhouse on this whole 
matter. 


MR. O'DONOGHUE: That is what we have been waiting 


for, and I stated to the General Executive Board the night of Septen- 


ber 16th, 

MR. WILLIAMS: There's certainly no problem on that. 

ee ee * 

THE WITNESS: Recommendation Number 15 is entitled: The 
Procedure for Processing Orders of Recommendation. The Board of 
Monitors recommends that General President James R. Hoffa establish 
the following procedure for processing all future order of recommenda- 
tion issued by the Board'of Monitors to the International Union: 

One. A written acknowledgment of receipt of each order of 
recommendation shall be made by an International officer immediately 
upon receipt of each order; and 

Two. A detailed written report as to the extent of compli- 
ance with each order of recommendation shall be made by an Interna- 
tional officer no later than the compliance date set in each order. 

It is requested that a report concerning the adoption of this pro- 
cedure be sent to the Board of Monitors by: August 22, 1958. 
- 17- 


Q Was that done, Mr. Bergan? 
A There may have been one or two instances in which 
the letter of acknowledging acceptance was combined with the report 
on what was done, There may also have been one or two|instances very 
recently when there was no acknowledgment of receipt. Other than that, 
it has been complied with, to my knowledge. I would say it was an 
oversight in the recent week or two, that the last twojor three, I 
don't believe, have been acknowledged. 
Q Do you recall, Mr. Bergan, and maybe wejcan stipulate 
on this, but I will ask you whether you recall that a meeting of the 
General Executive Board was scheduled for September 3rd for a meeting 
with the Board of Monitors that was subsequently cancelled by virtue 
of the fact that Mr. Schmidt had to be on the West Coast? 

MR, O'DONOGHUE: Just a minute. Let's get our facts 
straight. You called on that date, either you or Mr. Bergan, and 
asked for a meeting of the Board of Monitors, and Mr. Schmidt left 
that afternoon at 3:30 to go to California. Then,later that after- 
noon, through a newspaperman, I heard that at this meeting that was 
called of the General Executive Board you were going to call time for 
the convention. That's when I sent my letter up to you about seven 
o'clock in the evening. You told me the date, either your or Mr. 
Bergan, the morning of September 3rd, around ten or eleven o'clock. 
There was no agreement that we would appear before any |-- 


MR. WILLIAMS: But there was an invitation, I think, to 


appear on September 3rd. 


MR. O'DONOGHUE: Conceded. We were asked on the 3rd 
to appear the night of the 3rd. 

MR. WILLIAMS: When the Board was meeting in town. 

MR. O'DONOGHUE: Right. 

MR. WILLIAMS: That meeting was never held. 

MR. O'DONOGHUE: Mr. Schmidt was en route to San 
Francisco. The Board of Monitors couldn't be there. 


** * * * 
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Q Now, in the Order of Recommendation of the Board of 
Monitors, is the International directed to retain one of three 
specified outside counsel? 

A Yes. 

Q Who are they? 

A The three names mentioned are Dean Frank Dugan of 
Georgetown University Law School; Senator Abe Murdock, former 
Sem.tor Abe Murdock, of Calvert Street, Northwest, in Washington, 
and Guy Farmer of Steptoe & Johnson, a law firm here in the city. 

Q Now, with respect, Mr. Bergan, to the Michigan Confer- 


ence Health and Welfare Fund, would you tell his Honor whether that is 


a fund over which the International Brotherhood of Teamsters has con- 


trol? 

A It is not. 

Q Would you -- 

A It is a fund administered jointly by trustees, an equal 
number of trustees from Michigan Teamster Unions and a number of 
trustees from companies which do business and have contracts with 
those Teamster Unions. It is a separate entity from the International 
Brotherhood of Teamsters, a separate entity -- it is not a subordinate 
body of the International Brotherhood of Teamsters. It is ruled 
entirely by its Board of Trustees. 

Q Are these funds in any way under the control of 
either the International ‘or the Central -States Conference or any 
local or subordinate .body of Teamsters Union, as such? 

A No. 

Q Is this a separate and independent fund created for 
health and welfare by employees and administered by four trustees? 

A I don't know the number of trustees, but it is a 
separate fund, administered jointly. 

xe ee * 

Q (By Mr. Williams) Were charges filed against Feld- 

man by the President, Hoffa? 

cA Yes, the President filed charges against Feldman. 

eek ee * 
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THE WITNESS: This is a letter, dated August 28, 1958, 


from General President Hoffa to Mr. Samuel Feldman, Business Agent of 
Local -Union 929 in Philadelphia. 
Dear Sir and Brother: At the request of| the Board of 
Monitors, and in view of the evidence before the Senate|Select Com- 
mittee, that you offered to settle a labor dispute upon| payment of 
fifty thousand dollars, I am suspending you as Business! Agent of Local 
929 until charges which will be preferred against you can be heard. 
A copy of these charges will be forwarded to you in the! near future. 
And it is signed: Fraternally yours, James R. Hoffa, 
General President. 
exe KK 
MR. WILLIAMS: Offered, your Honor, yesterday as 
Exhibit Number 12 was this letter dated September 2 to Mr. Samuel 
Feldman, care of Teamsters' Local 929, 4345 Frankford Avenue, Phila- 
delphia 24, Pennsylvania: 
Dear: Sir and Brother: -Enclosed herewith is a copy 
of the charges which I am preferring against you. 
And attached thereto were these charges,| which were 
preferred on September 2 against Feldman: 
At the insistence of the Board of Monitors, I hereby 
file charges against Samuel Feldman, Business Agent of Local 929, 
Philadelphia, under the provisions of Article 18, Section 6, para- 
graph 10 and 6, paragraph 12, in that Feldman, while a Business 
Agent of Local 929, according to the testimony before une Senate 
Select Committee, offered to settle a labor dispute between Horne and 
Hardock and various Labor Unions in the Philadelphia area for payment 
of the sum of fifty thousand dollars. And that said Feldman has been 
convicted six times upon charges alleging conspiracy, possession of 
burglary tools, attempted grand larceny, burglary, shop-lifting and 
robbery. 
Signed by the President, and submitted, as I say on Septem- 
ber 2, 1958. 
Q (By Mr. Williams) Now, was a panel selected by the 
President to try Feldman? 
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A Yes, sir. 

Q Who was on that panel? 

A The panel consisted of Vice President John O'Rourke, 
International Organizer Nicholas P. Morrissey, and one, Armond 
Carlo Magno of Pittsburgh. 

Q When was that panel selected? 


The panel was appointed on October 10th, of this year. 


A 
Q And has a (hearing been held on these charges? 
A 


Hearing was begun on October 28th, and adjourned at the 
request of both the accused and the panel, because certain Constitut- 
ional problems had been raised by Feldman. They really -- it seems 
to me they posed no problem, and they will be answered in the very 
near future and the hearing resumed. 

ee * * * 
Q Before going into that, have Bolling and Smith been 
suspended? 

They have been’ suspended. 

Have charges been preferred against them? 

Charges have been preferred. 

Has there been a hearing? 

There was a hearing. 

Q Was a suit filed against the International to enjoin 
it from conducting this hearing? 
cA Yes, sir. 
Q Did International counsel appear in Tennessee and 
resist the injunction? 
A Yes, sir. 
Q Was the International successful in resisting the in- 
junction? 
By. It was. 
Q Now, will you produce the letter of suspension that 
went out from the International to Smith and Bolling. 
A Letter of suspension -- here. 
MR. WILLIAMS: This is 44, I believe. 
THE DEPUTY CLERK: Defendant's Exhibit Number 44. 


MR. WILLIAMS: I offer, your Honor, these letters of 
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suspension that went out to Messrs. Smith and Bolling. 1 believe they 
are identical, and if the witness reads one, it will cover both, 


THE DEPUTY CLERK: Defendant's Exhibit Number 45. 


THE WITNESS: There are two letters, sir, the body of 


them identical. They are both dated August 28, 1958, and both signed 
by General President Hoffa, and they were sent to Mr. H. L. Bolling, 
Secretary-Treasurer of Teamsters' Local 515 in Chattanooga, and to 
Mr. Glenn W. Smith, President of Teamsters' Local 515. | The body of 
both letters reads: 
Dear Sir and Brother: At the request of the Board of 
Monitors, and in view of your admission that you used twenty thousand 
dollars of the Union's money in an attempt to bribe a local judge in 
a criminal case, I am forthwith suspending you from the office of 
Secretary-Treasurer until a determination is made onthe charges that 
will be preferred against you in the very near future. | A copy of 
these charges will be mailed to you as soon as they are available. 

The body of the other letter is the same, except that it 

said President instead of Secretary-Treasurer. 
ee kK * 

A We secured a delay from the Board of Monitors over 
the weekend, because there was no need to act on Friday. The trial 
at the local level was scheduled for Monday evening, and on Monday, 
the General President, by telephone, assumed jurisdiction of the 
charges against Smith and Bolling at the local level; and the juris- 
diction of the local ceased at that time. 

Q And it was on the original jurisdiction assumed by 
the President that these charges were based which were subsequently 
filed, is that correct? 

A Yes, sir. The charges at the local level had accused 
‘Smith and Bolling only of violations of certain sections of the -Con- 
stitution. 

ee ee * 
THE WITNESS: They are both from General President 
James R. Hoffa, one to Mr. H. L. Bolling, Secretary-Treasurer of 
Teamsters' Local 515, and the other to Mr. Glenn W. Smith, President 
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of Teamsters' Local 515. 


Dear Sir and Brother: Pursuant to the authority 


vested in me by the International -Constitution, I have assumed 
emergency jurisdiction over the disposition of charges filed against 
you by Brother Ralph -Eagle of Number 515, and, in addition, I have 
suspended you from the office of Secretary-Treasurer of the Local 
Union, 

These charges allege violations of article 18, Section 
6, by one gross disloyalty or conduct unbecoming a member, in that 
you participated in the use of funds of Local Union 515 to fix a 
criminal case involving officers and members of the Teamsters' Local 
Union by bribing a state judge in violation of Article 18, Section 8, 
subsection 4. 

Two. Activities which tend to bring the Local Union 
and the International Union into disrepute in that you participated 
in the use of funds of Local Union Number 515 to fix a criminal case 
involving officers and members of the Tennessee Local Union by bribing 
a state judge in violation of article 18, Section 6, subsection 10. 

I believe where I said section 8 earliers, it should 
be Section 6. 

Pursuant to the authority vested in me by the Interna- 
tional Constitution, I hereby schedule a hearing on these charges, to 
be held at ten a.m., on Tuesday, October 28th, 1958, at the Reid 
House, Chattanooga, Tennessee. 

This is your official notice of that hearing, and you 
are invited to be present and make such defense as you deem appropri- 
ate. 

I have appointed a panel who shall conduct this hear- 
ing, and make a report to me, concerning findings of fact and their 
recommendation. On the basis of that report, I will make a decision 
in this matter, which will be promptly communicated to you. 

And it is signed: Fraternally yours, James R.Hoffa. 

se ee * 
Q (By Mr. Williams) Now, the hearing was actually held 
on the 28th day of October, is that correct? 
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That's correct, sir. 

Has any opinion yet been rendered? 
No. .No opinion, 

or filed? 


No opinion or recommendation has been filed by the 


** ke * * 
Q And in Order 16, which relates to Owen Brennan, in 
a letter to the Board of Monitors, he has expressed his willingness 


to file charges forthwith? 


A. .That's correct. 


TRANSCRIPT OF PROCEEDINGS 


Nov. 10, 1958 


Testimony of - Raymond Bergan 


After the Board of Monitors had reviewed the cases that 
were ready for decision and returned and made their recommendations 
to the General Executive Board, the General Executive Board went into 
session without the Board of Monitors and proceeded te determine those 
nine or ten cases that were ready for decision! By that time it was 
six or perhaps seven o'clock in the evening. Shortly after that the 
panel recommendation on the Joint Council 13 election appeal was pre- 
pared and was submitted to the General Executive Board for decision. 

It was the feeling, as I discovered, of the executive per- 
sonnel of the International at that time that the Joint Council 13 
election appeal was not a matter for consultation with the Beard of 
Monitors, because thé ‘contestants on the appeal had agreed previously 
to be bound by whatever the General Executive Board said. Consequently -- 
Yes, the General Executive Board. Consequently, the General Exeuctive 
Board went ahead and decided the Joint Council 13 appeal. 

Now, either late in the evening or early the next morning, 
when everyone could sit back and take a somewhat more detached view 
of the situation, it was realized that this was a case which had not 
been brought to the attention of the Board of Monitors and it was 
very early the next morning that Mr. Previtant, Internationazl attorney, 
went over to see Mr. O'Donoghue and called that to his attention. 


On the llth of September Mr. Bartosic and I and Mr. McCarthy 
met with reference to setting out certain orders of recommendation to 
appear in the October issue of the magazine.’ "I met with Mr. Bartosic 
for about a half hour, I guess, and then Mr. McCarthy came in. Mr. 
McCarthy met with Mr. Bartosic. As a result of that Mr. McCarthy offered 
his opinion that from a technical point of view it might be preferabie 
to print a summary of the orders of recommendation rather than print 
the entire documents. Mr: Bartosic brought this message back to the 
Board of Monitors and the next day or perhaps that afternoon we learned 
that the board wanted the entire copy of their recommendations printed 263 
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in the magazine. So I asked Mr. McCarthy to set the material up in 
tye to see how many pages it would-actually run and he| did so and 
advised me that it would run in the neighborhood of six pages to print. 
I believe, rat that time, there were five or perhaps six| orders of 
recommendation that were to be printed. He had it set up in type 
or blocked out in whatever technical manner they do and advised me 
that it would run about six pages to print that in the magazine. 

The magazine normally runs either 32 or 40 pages. 
By the time the October issue was disseminated the amended 
petition of the Board of Monitors had been filed raising questions as 
to the validity of the whole monitor setup; it that correct? 
Yes, sir, it had. 
Now, when was that second amended petition filed, do you 
recall, Mr. Bergan? 
MR. DONOGHUE: September 30. 


Now, Mr. Bergan, was this recommendation, which was No. 20, 
related back to Order 5 which had recommended that the removal of 
locals from trusteeship be stayed until rules were promulgated for 
the conduct of trusteed local elections? 


I always assumed that the two were related, yes, sir. 


Such checks should be required only of those who indicate 


willingness to be nominated. 


When was the next order of recommendation that came from 
the board? ce 


Order of Recommendation No. 21. 


The substance of the recommendation was that the merger of 
the two locals which had taken place in early January eof 1958 be set 1) 
aside, that the local unions be re-established as separate entities, that 
a temporary trustee be appointed over the two local seen: and that Mr. 
Jessie Carr or Mr. Bob Dixon, who had been associated with the local 
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unions, both prior to and subsequent to the merger, not be named the 
trustee, that a Price-Waterhouse survey or audit of the books be made, 
and that by January of 1959, by January Ist of 1959, that two local 
unions -- I am sorry, that Local 183 -- 

MR. O'DONOGHUE: You made a statement. We had said nothing 
to do with 959. 

I am sorry. That Local 183 be restored to self-government, 
by -- following removal by trusteeship. 

Would you tell the Court what the situation was in Alaska 
as you determined it after the recommendation came. 

MR. O'DONOGUE: May it please the-Court, do you think that 
is essential for this witness to be testifying as to what the conditions 
were in Alaska, after the order issued, when we have about seven 
witnesses here who can tell of personal knowledge and not on hearsay? 

MR. WILLIAMS: I want to show what effort the International 
made, it went to, in order to explore fully the factual presentation 
that was made by the board and what motivated it, precisely what it 
has done with respect to this particular recommendation. 

This is one, your Honor, wherein a recommendation has come 
from the board which we feel would be wrong for the International to 
do what they have asked. And I think we ought to show why we feel it 
would be wrong. This is|the only one wherein we have made a challenge 
with respect to the reasonableness of it and have refused to do anything 
with respect to it. There have been others that we have challenged 
but have acted upon. 

THE COURT: Gentlemen, the Court thinks that Mr. Bergan as a 
witness should only testify to matters of which he has personal know- 
ledge or with respect to matter which are of record in the general 
office. 

(By Mr. Williams) Mr. Bergan, was.petition sent to the 


International from members of Local 183 with respect te this 


recommendation? 
Yes, sir. 
And what was the sense of the petition that was filed and 
signed by the members up there? 
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MR. O'DONOGHUE: I will stipulate that you can introduce 
that into evidence. The International sent us copies of the petition 
signed by individual members. I believe some two or three hundred of 
them, Ray, individual names. 

THE WITNESS: I haven't counted them. I think they are in 
the neighborhood of about 400. 

MR. O'DONOGHUE: In which they were in favor of a merger. 

(By Mr. Williams) Would you tell his Honor where L®cal 


Well, Local 183 was in Fairbanks, Alaska 

And where is Local 959 located? 

Local 959 is located in Anchorage, Alaska. 

Geographically, how far removed is Fairbanks from Anchorage, 
to the best of your estimate? 

About 400 miles. 

Fairbanks being north? 

Fairbanks is about 400 miles. 

What was the membership of 183 in size? 

The membership of 183 fluctuated during the summer or the 


| 
winter months. It averaged in the neighborhood of 570 or 580 perhaps. 


What was the membership of 959 before the merger? 

The membership of 959 ran anywhere from 900 to 1200. 

Where did 959 prior to the merger have offices? 

959 had one office in -- I am sorry, in Anchor: 
office. And another office in Southeast Alaska. 

. Ketchikan? 

Ketchikan, I believe. I am not certain. 

And also in Juneau? 

I don't Know whether it had one there prior to the merger. 
I don't believe it did. 

How many teamster locals were there before this merger in 
the whole Territory of Alaska? 

There were three. 

Where was the third one? 


The third one was and is on Kodiak. 


meg 
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How big is that one? 

That one is Local 500 and it has less than a hundred members 
at the present time. 

So that in the whole then Territory of Alaska there was some- 
thing less than 2,000 members of the International Brotherhood of 
Teamsters; is that correct? 

Yes, that would be correct. 

Would you tell| the Court what the nature of their work was? 
Were they over-the-road drivers, or what were they? 

MR. O'DONOGHUE: May it please the Court, I am going to 
object to that. We have| tke witnesses here. ‘We have the officers 
and four witnesses who can tell us. 

THE COURT: Sustained. 

(By Mr. Williams) At the present time, 183 is in fact 
merged into 959, is that correct? 

Yes, sir; that is correct. 

So that at the moment there is no 183? 

That is correct. 

Now, with respect, Mr. Bergan, to the second amendment to 
the Monitor's petition, which deals with the eligibility question, 
eligibility for office of the membership, was the constitution 
changed in 1957 with respect to the provisions on good standing? 

Yes. 

MR. WILLIAMS: I don't think the two constitutions have 
been offered and I think,|it is appropriate to have them in the 
record at this time. 

MR. O'DONOGHUE: No objection. 

MR. WILLIAMS: ‘Would you mark this Defendant's Exhibit 56? 

THE CLERK: Defendant's Exhibit No. 56. 


MR. WILLIAMS: |This being the. 1952 Constitution. And would 


you mark the 1957. 
THE CLERK: Defendant's Exhibit 57. 
MR. WILLIAMS: I offer them at this time. 
MR. O'DONOGHUE: No objection. 


Say oe 


THE COURT: Defendant's Exhibits 56 and 57 are received. 


(@efendant's Exhibit 56, 1952 
Constitution, and Defendant's 
Exhibit No. 57, the 1957 Constitu- 
tion, were received in evidence.) 


(By Mr. Williams) Would you tell his Honor in capsule form 


| 
the difference with respect to good standing in provisions of the 


52 and'57 constitution. 
May I have the books, please? 
(Books were handed to the witness.) 
In essence, sir, the constitution, both constitutions, both 
the '52 and the '57 constitutions, provide, in Article II, Section 4, 
that in order to be eligible for election you must have|been in what 
they call continuous good standing for a period of two years and you 
must have worked at the craft for that period. Both constitutions 
have that provision. Now, where the change was made was in Article X, 
Section 5 (c). The 1952 constitution provided that 211!members paying 
dues to local unions must pay them on or before the first business day 
of the current month in advance. Any member failing to) pay his dues at 
such time shall not be in good standing. Now, that was|the 1952 
constitution. 
The 1957 constitution, in Article X, Section 5(c), added two 
sentences to that provision and it read: 
"All members paying dues to local unions must pay them 
on or before the first business day of the current months, in 
advance" 3 
And then it added: "Where membership dues are being checked off by the 
employer pursuant to properly executed checkoff authorization, it shall 
be the obligation of the member to make one payment of one month's dues 
in advance in order:to insure his good standing. Thereafter, he shall 
remain in good standing for each consecutive month for which the check- 
off is made." 
Then it continues that any member failing to pay his dues 
at such time shall not be in good standing. 
Now, do you know, Mr. Bergan, what interpretation had been 
placed on the '52 constitution by the former president of the I.B.T., 
Mr. Beck, with respect to checkoff? 
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The interpretation given to the 1952 constitution was a very 
stringent one with respect to check-off. It was consistently the 
interpretation of the International Union whenever the question was 
precisely and specifically presented that a member who was under 2 
check-off system, his dues had to arrive at the union office on or 
before the first business day of the month. It wasn't sufficient 
that they be checked off by his employer prior at that time. That it 
was the consistent interpretation of the International under the '52 
constitution that the membership dues, notwithstanding that they were 
under the check-off system, must be received in the union office by the 
first business day of the current month. 

Now in 1958, during the release of trusteed locals, what 
interpretation did President Hoffa place on that section? Was it 
the same as Beck's or different? 

+ It differed from that made by President Beck during his 
administtation. 

Would you tell the Court how it differs. 

It differed in that for members of the union who are under 
a check-off arrangement, it was considered sufficient for them to 
maintain their good standing if their dues were check off properly, 
even though they were a few days late arriving at the business office 
of the local union. This was an interpretation given by the General 
President in order to make eligible a greater number of people in 
trusteed local unions inorder to facilitate the release of trusteed 


locals to autonomy. 


MR. O'DONOGHUE: May I inquire if that is in writing? We 


would like to see it, please. President Hoffa's interpretation as 


you just gave, I am sure it is in writing. We would like to see it. 


MR. O'DONOGHUE: That is your interpretation, which we agree 
with. I am asking for President Hoffa's. 
THE WITNESS: I think that is probably it. (Handing 


document to Mr. Williams.) 


THE CLERK: Defendant's No. 58. 

(By Mr. Williams) I hand you Defendant's No. 58 for 
identification and ask you if that is a letter written by Mr. Hoffa 
interpretating the pertinent section with respect to a trusteed local. 


Yes, sir. 


MR. WILLIAMS: I will just read the substance jof it to your 
Honor. It is a letter dated March 6, 1958, and it is sent to the 
President of the Indiana Conference of Teamsters, Mr. Gene San Soucie. 
Dear Sir and Brother: 
With further reference to our recent correspondence 
relating to the trusteeship of Local 279, Decatur, 
Illinois, this will be your authority to proceed with 
an election and restoration to local self-government of 
that local union. 
In conducting the monimations and election, you 
will apply the provisions of Article II, Section 4, and 
Article X, Section 5(c), to determine whether a member 
is in good standing. However, in the case of| members 
under checkoff, you will rule those members eligible 
if they otherwise meet the qualifications, even though 
under such checkoff their dues arrived at union head- 


questers later than the first day of the current month. 


Now, I am going to ask the next question, Mr.) Bergan, 
which I asked you previously when Mr. O'Donghue was looking at 
this document. Has that interpretation of the '52 constitution, 
good standing provision on checkoff members, been consistently 
given with respect to trusteed locals by the president of the 
International? 


To my knowledge, it has. 


And that consitution went into effect on January 31, 


Yes, sir. 


® ©@ 

Now, do you know what date has been used by the International 
as the beginning date for the effectiveness of the new provision on 
checkoff dues? 

The International has been using an April lst date, which 
is the first day of the month following the publication in the March 


issue of the Teamster magazine. 


(By Mr. Williams) -Do you know, Mr. Bergan, whether or not 
there has been any arrangement for 2 convention or call for a convention? 

I know there have been certain arrangements made insofar as 
time and place and procedure. But I do not believe the call has gone 


out yet. 


‘Do you know what the time and place is? 


It is between the 15th and the 20th of March in Chicago. 
Those aren't precise dates but it's in that area. 

THE COURT: When was that fixed? 

THE WITNESS: I am not sure, your Honor. I would say within 
the last month. I can't pinpoint it any more precisely than that, 
though . : 


CROSS-EXAMINATION BY MR.O' DONOGHUE : 

I notice in your testimony you stated that you did not 
interpret the constitution of the International Brotherhood of 
Teamsters where there could be a stay of the expulsion order pending 
the appeal, isn't that correct? 

Yes, sir, that is essentially correct. I said that the 
constitution, as I read it, required the penalty to go into effect 
pending appeal. 

And as chairman of the Board of Monitors in discussing 
that with you, I stated to you that I SHONgRE that there was power 
in the General President to issue a stay. of the order of execution 
with regard to the expulsion of these five men, didn't I? 

Yes, sir. 

And you and Mr. Williams ultimately agreed with that, 
didn't you? : 

We agreed with that, yes sir. 


Now, there is a policy in the International where an officer 
would be convicted of 2a crime that that section will not be enforced 
until he exhausts his appeal in court; that is correct, isn't it? 

That is my understanding. 

And I argued with you that I thought that it! was only right 
and proper also that the members have the right of stay on their 
expulsion orders, didn't I? 

Yes, sir. 

And did it turn out in the after-events that| these five men 
were not rightfully expelled? 

It did indeed, yes, sir. 

Let us go to this 107's case. With respect to 107, do you 
recall the day when you and Mr. Williams and my good friend Mr. 
Chaffetz, appeared before the Board of Monitors? You recall that? 

Yes, sir; very well. 

And we reviewed all the facts of 107, didn't 

We did. 

The Board of Monitors, the majority of us, at least 
Mr. Schmidt, myself, were in favor of an immediate trustee being 
appointed under the emergency powers, weren't we? 

I think that was your original position, yes, sir. 

And I think we discussed it, oh, for about two hours, from 
the ten o'clock until we adjourned for lunch? 

We discussed it for quite some time. 

And at any rate, Mr. Williams, in his very capable way, 


argued that at least we should issue a notice of hearing or file 


charges and have a hearing on the question as to whether a trustee 


should be appointed? 
That is correct. 
In discussing that question with Mr. Williams I suggested 
that there be a public member placed upon the panel that would hear 
the charges. Right? 
Right. 
And didn't we also discuss the constitutionality or legality 


of appointing a third outside member? 
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I believe we did. 

That section of the constitution says that the panel shall 
consist of at least one -- let me read it. I think it is Article V, 
Section 10. It is Article XI, Section 5(a). I think the section said, 
and the words dealing with the appointment of this outside member, the 
sentence reads as follows: 

"In the case of all hearings conducted pursuant to or 
after the establishment of a trustee the General Presi- 
dent shall designate a panel comprised of at least one 
International Vice President and one disinterested member 
of the International Brotherhood of Teamsters from the 
area involved." 

We discussed that, didn't we? 

Yes, sir. 

And it was agreed that there could be legally and constitution- 
ally a public member appointed, by you, Mr. Williams and Mr. Chaffetz, 
and the Board of Monitors? 

I don't recall whether we agreed to that or not, Mr. O'Donoghue . 
I know we certainly agreed thatit would be a desirable practice, if such 
were possible. I don't recall whether -- We agreed to do it. I don't 
recall we agreed it was consitutional. 

You wouldn't agree to do it if you didn't think it was legal, 
would you? 

We agreed to do the restoration in Alaska because we felt 
that the possibility of a reprisal existed and that the reprisal 
section of the consent order may have taken precedence over the part 
of the constitution which required a penalty to go into effect 
immediately. To that extent we agreed to something that was uncon- 
stitutional. I think our problem with regard to this section on 107 
was, as Mr. Wells was pointing out, that this was something that as 
far as he knew, and he had more experience with the Teamsters Union 
than either Mr. Williams or myself, that as far as he knew this was 
@ practice which had never taken place in the past. We untimately 


agreed to do it. 
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It was agreed that this was the first time it had ever been 
suggested? 
You are right. We did agree that you could read this section 

of the constitution in such a way as to make that.permissible. That . 


is correct. 


And it was understood, Mr. Bergan, that Mr. Williams would 


so recommend this to General President Hoffa? 
I think so, yes, sir. 
And we came to that understanding and agreement. That is, 
the majority of the Board of Monitors and Mr. Williams came to that 
understanding and agreement, isn't that correct? 


I think that is right, yes sir. 


And it was agreed that the Board of Monitors would get 
Price-Waterhouse to go in and get the Senate records and make a 
report back? 

Right. 


Without going into that question -- we will come to that 
later -- I am asking you if it was not agreed between the Board of 
Monitors, the general counsel and yourself, that there would be 
charges filed against this local based upon the matter and material 
that was in the Senate Committee's report. to us, plus Price-Waterhouse's 
report also after going into the record? 
I don't recall, but I think it probably was. I won't 
dispute you, if you say it was. I think it probably was. 
The first sentence of Recommendation No. 4 says that charges 
would be preferred against Local 107 to take it under trusteeship 
and that the trustee proceedings would be instituted pursuant to 
Section 5 of the International's constitution and a hearing would be 
conducted on the charges to ascertain whether or not trusteeship 
should be imposed. Right? 
Right, sir. 
That is our order that we sent out, Recommendation No. 4? 
Right. 


Your office received it, didn't you? 574 
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Yes, sir. 
You received it? 
Yes, sir. 


Did you ever repudiate and say there was no such agreement 


I don't believe so, no sir. 


Did you read the memoranda that I sent over to your office 


under date of July 9th? 


Yes, sir. 


There are also cases that dealt too, did it not, with the 
appointment of a trustee? 

I think probably so. I don't recall. 

When you appoint, as a lawyer, when you appoint a trustee 
of a local union, there is a suspension of the autonomy of that local 
union, isn't that correct? 

Yes, indeed. 

And there must be due process? 

Yes. 

And that means notice of charges and a hearing? 

Well -- 

I won't press that any further. 


I am just not equipped to discuss that matter with you, sir. 


Do you remember in the discussion that we had that particular 
morning before the Board of Monitors we raised this question about 
the Fifth Amendment -- 

Yes, sir. 


Right. Remember we discussed the law of trustees, that the 
first duty of a trustee is his duty to account and he should answer 
questions put to him when he is asked what happened to certain union 
funds, didn't we? 

Yes, sir; we did indeed. 
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@ @ 
And that I also raised the question that I thought it was the 
duty of these union officers to answer the questions as to what happened 
to these checks which had been alleged to be forged; isn't that right? 
That is right. 
Now, didn't I also say that they may get away with the Fifth 
Amendment before the Senate Committee but.they wouldn't get away with 
the Fifth Amendment when they came before a panel that ies set up to 
inquire into this by the International, didn't I? 
You did. 


Now, you have read Price-Waterhouse report, haven't you? 


Yes, sir, I have. 
In the first three or four pages of that report they go into 
this very distinction and also quote how Mr. Carroll, the attorney for 
the local, said that these men if they were put before)a panel of the 
union possibly would not invoke the Fifth Amendment; isn't that correct? 
I recall that. 
Now, and Price-Waterhouse, I think, stated that this report 
should be read in line with that distinction, that when this evidence 
went before a panel where a member would be compelled to answer the 
questions and could invoke the Fifth, that you must evazluate this 
report in line with that; isn't that right? 
That is in there. 


With respect to the first one on page 5, it stated that there 
were 23 checks totaling some $4,986,27 which were forgeries. The checks 
were made payable to Mr. Grace. ‘And an F.B.I. agent testified that 
these were forgeries. Mr. Grace was called to the stand and he in- 
voked the Fifth Amendment. Don't you think that that should be a 

subject of a charge to put under trusteeship to find out if those 
forgeries, if the money was actually used for that purpose since there 
was forgeries? 

Could be. 

Now, there is also another sapere on page number 6. There 
was some 9 checks paid to Ben Lapensohn, and when Mr. Hartsough was 
called to the phone and it was marked for personal services they asked 


Mr. Hartsough to explazin,. for which purposes of the union these checks 
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were paid. And 2 invoked the Fifth 2. “Bon't you 
think that that should also be the basis of a charge? 

Could well be. 

To put in trusteeship? 


It could well be a basis. 


Didn't the evidence also reveal Food Fair gave the 
opportunity to Mr. Lapensohn to purchase 500 shares of Dan River 
Mills at 10,000 when in truth and fact it had a value of 15,000? 

I don't recall'ithe figures but there was testimony in 
that line; yes. 

Didn't Food Fair also give to Cohen and to Lapenshon the 
right to purchase a thousand shares of Food Fair at a dollar 2a share 
when it was on the market at $4.00? 

I think there was probably testimony to that effect. I 
am not familiar at this time with the McClellan Committee testimony. 


But I do recall that area. 


Wasn't there testimony in the record before the Senate 
Select Committee that Food Fair had been given certain benefits by 
being permitted to drop unlimited number of drops - - of over even 
200 a week, when the A & P and American Stores and the other food 
stores didn't have it? 

There was testimony to that effect. There was also 
testimony, as I recall, to indicate that that had been a practice of 
some time; and was part of a contract and might not have been the 
underhanded or sinister practice that it purported to be. There was 
testimony on both sides. That is all I was trying to say. 


“Don't you think that matter was a subject of charges? 


It was certainly the subject of investigation. 
Wasn't it also the subject of charges to be put against 
that local, to have these officers explain that? 
It could have been. 
Don't you think in your judgment as a lawyer that it should 
have been? 
The Food Fair matter, I am not sure of, sir. The other 577 


-matters - - The Food Fair matters, I am not sure. 
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Let's go through these other forgeries. There was also 
evidence up at the Senate Select Committee which Price-Waterhouse 


reports which was not put in evidence which showed that one Jerome 


Friedman, 2 broker, had 16 checks made payable to him by Local 107 

in the sum of $10,000. These were all forgeries, the files of the 
Senate Select Committee show. Friedman said he never got the money 
and there are statements to that effect. Don't you think that should 
have been the basis of a2 charge to put this local union on notice 

for trusteeship? . 

It could well have been. 

Don't you think it should have been, Mr. Bergan? 

Mr. O'Donoghue, I am not going to quibble with) you about 
this. Certainly there is a lot in the Price-Waterhouse report that 
indicates that things were not what they should have been at Local 
107. What I meant to indicate last week was that the Senate -- I 
don't mean to indicate that the Price-Waterhouse report is a whitewash 
of 107, It is not. What I did mean to indicate was that the testi- 
mony before the McClellan Committee and the Price-Waterhouse report 
when set side by side on the particular areas. which ‘eer cover, that 
the testimony before the YcClellan Committee, it seemed |to me, fell 


far short of what the actual findings by Price-Waterhouse. 


However, there were other matters that Price-Waterhouse 


acts that were wrong and improper and illegal, isn't that 


That's correct. 

Now, I just want to go over those with you. More 
particularly, I'll just state what these foregeries were, at present. 
Do you recall there was & check made payable to Dave Kanner of March 16, 
1956, in the sum of one thousand dollars, and it was testified by an 
F.B.I. agent thatit was 2 forgery; further, the evidence will show 
that this check was cashed in the Local Union's office; the check was 
signed by Mr. Grace and Mr. Cohen; it. was a—forgery and it was cashed 
py the Local Union's office. That's ® serious thing, is it not? 

I think so, 


It's also a dishonest act, wouldn't you say? 

Qn somebody’s part. 

And it is also mismanagement: by union officials in doing 
things like that? 

It would seem to be. 

Isn't that -- 

Mr. O'Donoghue, I don’t mean to interrupt, but this isn't 
the place to try the 107 problem. It seems to me -- 

MR. WILLIAMS: When we get the books eae: we are ready to 
go on 107, if that’s the thrust of the question. 

MR. O'BONOGHUE: We have agreed, Mr. Williams, when we get 
the books back from the Senate Committee, you will file charges and have 
a hearing. We agreed to that. 

MR. WILLIAMS: You asked me today in open Court if we would 
when we got the records back, and I said so -- it's in the record. 

MR. O'DONOGHUE: Fine. Fine. 

THE WITNESS: I understand that to be the basis of the 
objection of the officials of 107, one of the two major objections. 

Well, just this question to you, Mr. Bergan: You notice 
it is in the minutes of the Board of Monitors, I think they are 
dated July 2ist, 1958, in which it is said that the Chairman would 
use his good offices to get the books and records from the Senate 

_. Select Committee? 
I recall that; yes, sir. 


When you wrote that letter, as you said, you prepared, 
or Mr. Conway, on September 9th, and you sent it to them -- that 
Mr. Hoffa signed -—- telling them that there was going to be an 
investigation or a hearing in Philadelphia, did you know at that 
time that there wouldn't be any hearing since 107 would object, 
because they didn't have the books and records? 


I'm sorry, I lost you there. 


When you wrote that letter for Mr. Hoffa to sign -- 


Yes. 


‘On septen 9, did-you know at that @.. that 107 would 


object to the hearing because they didn't have the books and records? 
No, sir; I did not. 
Why didn't you call me and tell me as Chairman of the Board 
of Monitors that you were sending this panel out to conduct such a 
hearing without filing charges? 
Oh, I can't tell you why we didn't. I don't know. This 
was a very hurried period, as you recall. It was the end of the Senate 
Select Committee's processing of the charges against the Teamsters. 
Frankly, I can't tell you why we did, or why we didn't. 
All right. We'll go to this next case, now, that you have 
testified -- 
I think -- I'm sorry -- I didn't mean to interrupt -- I 
think that I would be the first one to admit that I have made a very, 
very bad mistake, if the thrust of the objection, of 107, was as to 
the propriety of this type of hearing panel, and I'll still agree that 


perhaps it might have been a somewhat inartistic way to) do it. 


Now, let's go on -- you know I testified with) regard to this 
question of a surety bond of Mr. Cohen, and in my direct testimony I 
think I said that Mr. Cohen didn't have a fidelity bond for some six 
or seven months? 

I think that's correct. 

That's a true estimate? 

I think so; yes, sir. His bond was cancelled shortly 
after his appearance before the Senate Select Committee. I can't 
give you the date, but it was the end, I'd say, of last year sometime. 

I think you are in error, Mr. Bergan. I think our Order 
Number Ten will show that the American Surety Company cancelled his 
pond on October 25, 1957, effective thirty-five dats after receipt. 
So, from approximately November the 7th, 1957 -- 

Excuse me -~ December 7th. 

December 7th? 

The end of last year. 

Yes. Last year -- Mr. Cohen didn't have a fidelity bond, and 
he didn't testify until April of 1958? 
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You are . I'm sorry. @ 


And his bond wasn't put up until after we completed our 
order that it be put up? 

That's correct. 

Just as an aside, don't you think that the mere fact that 
this officer, Secretary-Treasurer of 2 15,000 member Local, didn't 
have a bond, was also evidence of such negligence under Article 6, 
Section 5, that it would be the basis also for a charge of trusteeship? 

Not necessarily; no, I don't think so. 

You will agree me? 

I agree that he should have been bonded in an interval -- 
certainly -- 

And even if he didn't have it at that time, it is even 


ground for expulsion from membership under the Constitution, Article 


10, Section 11, isn't it? 

Article 8, isn't it? I guess you're right; it's Article 
10. (consulting papers.) It is certainly grounds for revecation of 
charter; I'm not sure what ground it is against an individual. 

Mr. Cohen, by the way, became an Internationazl trustee, 
effective January 31, 1958, didn't he? 

That's correct. 

Now, there's one other thing in this Order of Recommendation 
Number four -- 

Pardon me a moment -- 

Yes. 

Go back on that surety bond coverage. I don't see anything 
in Article 10, Section 8, which makes that grounds for revocation of 
membership. It is certainly grounds for revocation of charter. 

It is ground for revocation of the charter fer failure to 
comply? 

Right . 

Therefore, wouldn't it be proper to use it as a basis 
for their putting it under trusteeship? 


Well, not & you could simplify the problem by, getting hin 


a bond, which we did when it was brought to our attention. 

Did you, as Associate General Counsel of this International, 
go to the American Surety Company, and find out why they had to cancel 
Cohen's bond? 

I never did, no. 

Did you think it was necessary? 

No. 

Didn't you think it necessary to have found that out -- 
why they cancelled his bond? 

I think the important thing, in the circumstances, is to 
get him bonded. I think -- 

Let me put this question to you -- 

Surely. 

When he did get bonded -- sometime in 1958 -- 

June 27th. 

June 27th. Didn't he pay three times the normal average 
premium? 

I don't know. Mr. Mullenholz, I'm sure, could tell you 
that, because he, I think, arranged his bond. 

I understand that the International has taken one blanket 
bond that covers every officer throughout the International 
jurisdiction, is that right? 

That's correct. 

Did you check to see whether or not the General Insurance 
Company of St. Louis, which is the bonding company, is licensed to 
operate in every state in the union? Plus Hawaii and Alaske. 

I didn't check, no, sir. 

Well, will you please take the Constitution, Article 10. 
Said section reads as follows: Section 8(2): 

Said bond must be precured from 2 recognized 
bonding company, authorized to do business in the 
state where the Local Union is situated, 2 copy of 
which should be kept on file at the general office. 


Bo you know whether they were able to do business in every 
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I don't ® personally. I think tn Proper 


Is it the intent -- 

I would say, parenthetically, if I might; Now, 
that you point this out to us, if we have not checked it, we will, 
which is illustrative of how we can get along if we can sit down 
and talk things over. 

Well, before you took the bond out, you never teld us that 
you were going to take this bond out with the General Insurance 
ef St. Louis, did you? 

I never did, no. 


MR. O'DONOGHUE: It's 2 great deal of our business. 


Article 10, Section 8 (a), isn't it the intent and meaning 
ef that section, that individual bonds should be secured by each 
officer, in order that there would be financial integrity of that 
officer, so that he could get a bond, wasn't it -- 

Oh, I don't think so -- 

Didn't the Constitution provide that each officer should 
get a bond? 

It does. I think it uses that language. We considered 
that difficulty. Mr. Mullenholz raised the problem with me specific- 
ally before we went into the blanket bond coverage. As I read this 
section, the purport of this section is that an officer be bonded as 
2 protection against loss, not necessarily a protection or a certi- 
fication of the type of character of the person who is covered. And 
I think the important thing is that these individuals be covered by 
some kind of 2 bond, as they are in this case, to a higher extent 
than in 211 likelihood most of them have been covered before. 

Now, just one thing more on Order Number Four, and I'll 
leave it, and we'll go to more fertile fields. You will notice 
this: That we requested in here that the International Union should 
immediately notify the bonding company that has now current and in 
operation a fidelity bond. covering the officer or officers ef Local 
107, in view of the disclosure made by the Senate Committee -- this 


was sent out, I believe, June 13, right? 


Yes, sir. : 583 
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When and at what time and what day, did 107 netify the 
bonding company? 

If you'll give me a moment, I'll check that. 

Well, it was around Angust 17th wasn't it? 

I think it was sometime in August, yes. 

About two months after the order was issued? 

I can get you the precise date if you want to wait 2 moment. 

Do you have the letter where they notified the bonding 
company? 

No, I haven't; I have a telegram from President Hoffa to 
107, instructing them to notify the bonding company. 

Do you know whether they ever did? 

I don't. 

Huh? 

I don't know whether they did. 

Do you know if they filed a proof of loss? 

I don't know whether they took any further st 

Okay. 

I know that you agreed at one point that that provision 
of the order would be satisfactorily met if the Local Union would 
take those steps. 

All right. It would be -- 

I can't tell you of my own knowledge whether |they did or 
did not after receipt of that telegram. 


Did you take any steps to find out? 


= did not. 


(By Mr. O'Donoghue) Mr. Bergan, with respect to Local 245, 
in your answer, in this particular case on page nine of the answer, 
Order of Recommendation Number 11, it reads as follows: 

Thereupon, apparently the telegram attached as Exhibit 
11 te the Monitors’ Petition was received from the Acting Secretary 
of Local 245. That's the telegram in which he said -- 


Telegram to you? 


We aren't going to let you have an 2. until one of us 


meet with you -- yes. Then you say: This is 2 matter that has not 
heretofore been brought to the attention of the International Union 
or its counsel, but one which would appear to be readily resolved. 

I was -- 

Go ahead. 

That sentence is in error as I discovered the end ef last 
week. A duplicate telegram was apparently sent to the International 
that we had no knowledge of until sometime last week when we went 
through the file. 

Until after you filed the answer. That would be Defendant's 
Exhibit 31 -- Round sent the same thing to Gibbons? 

Right. 

Mr. Gibbons didn't call you and tell you that he received 
this telegram? 

Nobody called me with regard to that. 

I'm referring to Defendant's Exhibit 31: He didn't call 
you after he received it? 

If that's the telegram, no. 

Yes. Now, did you know that he had written Defendant's 
Exhibit 32, 2 carbon copy of the letter dated September 11th? 

I never saw that letter either until last week. I think 


it shows his heart's in the right place. 


5 (By Mr. O'Donoghue) You knew Mr. Bergan, that we wanted 
Price-Waterhouse to go in there and make the audit on those books, 
the Board of Monitors, right? 

I was aware of that. 

Bo you recall me telling you that, from the report they 
filed, of about $95,000.00 income, that over half of it, over 
$50,000.00 of it, went in salaries and expenses? 

I recall that; yes, sir. 

And I also -- strike that. The Board of Monitors also 
wanted this examination of these beoks and records to alse set up 
eligibility lists prior to an election at that time, right? 
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We anders Wea that that was one of ah, emcee 


At the same time, while that was going on, we g21lse had an 
order out to send Price-Waterhouse inte Lecal 808 and Lecal 295, 
didn't we? 

That's correct. 


Now, Lecal 245 of Springfield is a trusteed local, is that 


Correct. 
Under the direct supervision ef Mr. Hoffa? 
Correct. 


With the Executive Assistant, Mr. Gibbons, as trustee, 


Right. 

295 in New York was likewise a trusteed Local 
direct supervision of Mr. Hoffa, correct? 

Right. 

McNamara was President of that Local, wasn't he? 

He held an office; I'm not sure that it was President -- 
probably was. 

He was President. 9808 was a fully autonomous, independent 
Local, and we wanted an audit made of those books, didn't we? 

You did. 

Now, we issued an order for the audit of these books and 
records, isn't that correct? 

Correct. 

Now, the Constitution give ample power to the General 
President or the General Secretary-Treasurer to audit the books 
and records of a fully autonomous Local, right? 

I think so. 

In section -- Article 10 of Section 11, and sub-sections 
(2), (b), (c) and (ad), there’s no question about that, is there? 

There's no question in my mind but what the President 
of Secretary-Treasurer can order the audit ef any local Union at 
any time -- the books. 

Either fully autonomous or trusteed? 


I don't think it makes any difference. 
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Any astro Bee -- right. Now) you m1 Price-Waterhouse 
sent a man from St. Louis, Missouri, inte Springfield, Missouri, to 
Local 245 to make that audit after it had been agreed upen, isn’t 
that correct? 

I learned that, yes. 

Price-Waterhouse had two men waiting for three or four 
days up in the City of New York to audit the books and recerds of 
295 and Local 808? 

Right. 

And they were given evasive answers each time they tried 
to get in? 

I heard that from Mr. Bartosic. I think, Mr. O'Donoghue, 
that those are three things the International had not done -- that 
we conceded that. 

MR. WILLIAMS: In the interest of the accuracy of this | 
record, Mr. Schmidt said’ the other day, your Honor, that he would! 
get the books of 295 and 808 from the Bistrict Attorney for New York 
County where they are now quartered. And, as soon as he gets then, 
I don't see the problem; we agreed that we would take the necessary 
action when the books are a2vafilable. 

MR. O'DONOGHUE: Well, may the record be straightened up; 
The 808 records and books were always in their office, of 808. 
295's were in District Attorney Hogan's office, but 808's were 
always in their particular office. And, to my knowledge -—- are 
they in the District Attorney's effice? 

MR. SCHMIDT: They came into the District Attorney's 
afterward. In other words, this is the second time the 808 records 
are in the District Attorney's office -- right now. 

MR. O'DONOGHUE: But, Mr. Williams -- 

MR. WILLIAMS: Did Price-Waterhouse go to Mr. Hogan? 

MR. O'DONOGHUE: No, they did not, because they could not 
get those of 295. But let me say this: 

Mr. Williams, I am happy te accept your agreement of you and 


General President Hoffa that we issue the order to audit the books 


of 180, 808 and 295, is that agreed? 
MR. WILLIAMS: | AS soon as the books are returned, we will 
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recommend that tmat @ done. They can go to Mr. Hogan's 


MR. O'DONOGHUE: Well now -- 

wR. WILLIAMS: We have made that recommendation, Mr. 
O'Donoghue. We'll continue to make it, andurge that that be done. 

MR. O'BONOGHUE: I think I'd like an Order from the 
Court that it be dene -- your urgings and recommendations -- 

MR. WILLIAMS: Well, you just asked me if I would or 
could, and I answered your question, and you are inferring - 

MR. O'DONOGHUE: I think you ought to be able to say it 
will be done. : 

(By Mr. O'Donoghue) . Now, one other question, |Mr. Bergan, 
with respect to Mr. McNamara being President of 295 and also 
Financial Secretary-Treasurer of Local 808, he’s an officer in 
two Local Unions, isn't that correct? 

That's correct. 

Isn't there some question of unconstitutionality of 2 man 
being an office in two Locals? 

I think there's a definite question of unconstitutionzlity 
in 2 man being an officer of two autonomous Unions. I'm just not 
so sure that the question just doesn't fit at all if one Local is 
under trusteeship. 

You just didn't resolve it? 

I don't know. You are calling for a legal opinion. One I 
am not able to give right now. I think there's a question, 2 
definite question, if there are two autonomous Local Unions involved. 
As x matter of fact, I think you raised that point, Mr. O'Donoghue, 
about Mr. O’Rerke, and the General President asked him|te step aside -- 
one of the officers in one of those Locals. 

You know that Price-Waterhouse, in its repert to the Board 
ef Monitors, stated that in making this audit and study of the books 
and records, both of the International and the Lecals,,| in their 
report stated that they wanted 2 draft 2 manual that would be used 
by the Internationzl for all Local Unions, and as 2 guide te auditors 
going over the books and. records. You know that, don't you? 

Yes, that was in one of their reports to you. 


288 


Which is filed with the Court? 
- 26- 


I assume ho it's certrinly 2 part ote the appendix to 


your initial report. 

Now, in order to accomplish that section ef the decree, 
dealing with the establishment of proper auditing procedures between 
the International and the Local, it will become necessary fer Price- 
Waterhouse te get inte certain Local. Unions, will it not? 

I don't think that’s absolutely necessary. 

Isn't it essential -- how could they prepare 2 manual if 
they can't get into the books of a Lecal Union? 

I think it would certainly be desirable for them to get in. 


(By Mr. O'Donoghue) I want to go over this question of the 
call of the convention, the call of the special meeting of the General 
Executive Board, dated September 3rd, 1958: De you recall that a 
telegram was sent to Martin F. O'Donoghue, Chairman ef the Board of 
Monitors, dated September 3rd, 1958, wired at ten twelve a.m., do 
you recall that? 

I don't knew, but -- I don't recall it, but I assume it to 


be the case. 


MR. O'DONOGHUE: It's a telegram of September 3rd, 1958, 
from James RB. Hoffa to Martin F. O'Donoghue; it has already been 
identified, and I offer it as Monitors’ Exhibit Number 70. 


MR. O'DONOGHUE: I also offer my response, 2 telegram to 
General President Hoffa, dated September 3rd, 1958, as Monitors' 
Exhibit Number 71. 


MR. O'DONOGHUE: And a letter, subsequently written that 
date, from Martin F. O’Bonoghue, Chairman, to James R. Hoff2, as 
Monitors’ Exhibit Number 72 -~ a letter dated September 3rd. 

It gees as follows: 

‘Wartin O'Denoghue, Chairman: This will advise 
you that tonight at 8:00 P.M. the General Executive Board of our 
International Union will convene in our Headquarter Building. 
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James R. Hoffa, General President" 

In response to that, I stated: 

Yqur telegram received at 11:50 AM advising that 
the General Executive Board of the International will 
convene in your Headquarters Building at 8:00 PM tonight 
arrives wit too short a notice for the convening of 
the Borzrd of Monitors to be present at the General 
Executive Board Meeting. Monitor Schmidt is| leaving for 
San Francisco at 3:20 this afternoon and will be out of 
city for approximately a week or more. It is impossible 
convene Board of Monitors to meet with General Executive 
Board. Hewever the Board is sending Executive Assistant 
Florian J. Bartosic to be present at all sessions of the 
General Executive Board in keeping with the spirit and 
intent of the Court Order and te report to the Board of 
Monitors at its next meeting on September 15, 1958. We 


would also request a copy of the minutes of the meeting 


of the General Executive Board as we have in the past and 


which has not been complied with. 


Martin F. 0'Don ue 
Chairman, Board of Monitors." 


That's Monitor's Exhibit Number 71. 
Monitor's Exhibit Number 72 is a letter which I addressed 
later that evening. It is dated September 3rd, 1958, ‘land was 
delivered by hand. It is addressed to James R. Hoffa,| General 
President, International Brotherhood of Teamsters: 
“Dear Mr. Hoffa: Late this afternoon, at approxi- 
mately 5:00 P.M., I heard from a reliable source that the 
meeting of the General Executive Board tonight would con- 
sider and vote upon the holding of 2 convention sometime 
after February, 1959. I wired you earlier today that the 
Board of Monitors could not meet with the Generazl Executive 
Board inasmuch as Mr. Schmidt was leaving for San Francisco 
at 3:20 PM, through prior commitments, to receive an honor- 
ary award. 
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win Qre Monitors' Repert to ne Letts filed on 


or about August 3, 1958, at pages 40 to 42, inclusive, 

we advised the Court that we had heard unofficially that 

the General Executive Board proposed to call a convention 

in February of 1959 and the Report, among other things 
states: 
‘A majority of the Board ef Monitors desire to 
state to ‘the Court at this time that compliance 
with various provisiens of the Consent Order 
dealing with the following subjects is a condition 
precedent to the holding of a convention; 
(1) the 2deption and publication of model by-laws 
er provisions for insertion in Lecal union by-laws; 
(2) the establishment of a reporting control system 
between the International and the local unions in 
order that the standards for good-standing member- 
ship in the lecal unions and the International will 
be uniform; (3) recommendations of amendments to 
the International Constitution; and (4) the release 
of the trusteed lecals .. .' 
"The Report further states: 
‘When the provisions of the Consent Order have been 
fully complied with, the Board of Monitors will 
promptly recommend to the Court and to the General 
Executive Board that a new convention be called.' 

"J also would like to call your attention te the Price- 
Waterhouse report which, among other things, states that, until there 
was better reporting of the good-standing membership of each individual 
member in 2 local union and that report flowing from the local union 
to the International, the Board of Moniters could not carry out the 
duties assigned under the Court Order in passing upon the credentials 
of the various delegates toe the cenventien or the number of delegates 
that each local union would be permitted to send. Finally, it should 
be noted that the International Union has failed to carry out the 
commitment, made by your General Counsel, to furnish the Monitors with 
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2 copy of the agena each Executive Board Rive, 

"J am, therefore, requesting “that the matter of the tine 
for holding ef the convention be only considered by the Generzl 
Executive Board after consultation with the Board of Meniters. The 
Board of Monitors will be happy to meet with the General Executive 
Board to consider the time for the calling of 2 convention aniong 
with other matters based on prior Orders #f Recommendation made to 
the International, under the terms of the Court Order, |that are part 
and parcel of the calling, holding and conducting of 2 proper legal 
convention. 

"Very truly yours, Martin F. O'Bonoghue, Chairman." 

THE COURT: Let me have that. 

(The Exhibit was passed to the Court.) 

(By Mr. O'Donoghue) Mr. Bergan, as an associate general 
counsel of the International, directing your attention to on or xbout 
September 3rd, had you heard anything from any official of the Inter- 
national, or any other source, that on this night of September 3rd, 
there was going to be discussion setting the time fer the holding of 
the convention? mee 

Mr. O'Donoghue, I’can't answer that question, I just 
simply don't know. We have been talking so much about! 2 convention 
since then, I am fuzzy in my mind as to when this started. I 
wouldn't want te say yes or ne. I simply couldn't tell you. 

Wasn't that the purpose fer this special call? Wasn't 
that one of the purposes of this meeting of September 3rd, te set 
the time for the crlling and holding of the convention? 

I can't tell you -- I'd haye te check the agenda fer that, 

Now, getting to this meeting of September 16th -- 

In any event, at your request, there was no discussion of 
it at that meeting. 


There was another meeting on September 16th, 1958, of the 


General Executive Board, was there not? 
That's correct. 
You were there? 
I was there. 
You were present? 


I was present. 


You know the transcript of the testimony will show that 


General President Hoffa, the General President, attended that meeting, 


did he not? 
Yes, uh-huh, yes, sir. 
And the Board of Monitors were there, were they not? 


They were there for a portion of the meeting; yes, sir. 


(By Mr. O'Donoghue) Mr. Hoffa didn't say to the Board of 
Monitors, "Look, gentlemen, we'd like to call a convention, and we'd 
like te cooperate with you people about holding a convention in 
March, did he? 

I don't believe so. I don't recall. 

You don't have any recollection that Mr. Hoffa said to the 
Monitor Board, "Look, we would like to hold a convention a5 Soon after 
the first of the year as possible or during the month of March, and 
could that be done?” Was any such question like that ever put to the 
Monitors? 

I don't think so, Mr. O'Donoghue. It's been awhile since 
I’ve read this tape. I don't recollect a question of that type. 

I did make a statement, and told him certain things had to 
be done which are somewhat similar to what I stated to the Court, 
and that they would have to be cleared away before a Convention -- 

The last paragraph -- 

Here at the end of it, too.. I also said, "You know, 
Mr. Hoffa, there are 2 series of charges against you that will 
also have to be disposed of before 2 convention --" 

I don't recall that statement. I'm sure if you say 50, 
it's in here. 

Yes. At any rate, after we went out that night, you 
passed this resolution to call a convention? 

The General Executive Board --- I didn't pass any resolution. 

I don't mean anything personally against you. 

I understand. 

At any rate, after that was done, we filed a petition to 
the Court here to construe that section of the Order with respect 
to the power of the General Exeuctive Board to call a convention 


093 


- 31 - 


before the period ®... year and without the approval of the Board 


of Monitors -- thatis what we are here for -- 


It was filed very shortly after this meeting. I believe 


that you told Mr. Hoffa that evening that you intended to file it 


either that next day or sometime in the week. 
Right. Now, well that petition was pending, 


weeks Thursday night, and at a press release, it was re 


ee two 
leased that 


the International had set a time for holding the convention in 


Chicage beginning on March 16th, or was it St. Particks' Day, the 17th? 


I think you and I both commented that it would overrun St. 


Patricks' Day. I don't know the precise date -- that's about the time. 


THE COURT: Mr. O'Donoghue, you ‘may proceed. 

MR. O'DONOGHUE: Yes, your Honor. 

May it please the Court, I just want to ask a ques- 
tion or two again, about this Local 107 case, about an ex- 
hibit that is in evidence concerning it. 

THE COURT: Counsel may do sO. 

Mr. Bergan, you prepared with Mr. Joseph Kenoway 
the letter of September 8, 1958, addressed to Raymond Cohen, . 
is that your testimony? ; 

Yes, that's correct. 

Prior to the draftsmanship of that letter, did you 
discuss this matter with Mr. Gibbons at all? 

I don't think so. 

Did you? 

I don't think Mr. Gibbons was around. 

Did you discuss it with Mr. Hoffa? 

Yes. 

And what was your discussion with Mr. Hoffa? 

I don't know precisely. We, I think we probably 
discussed the contents of the Price-Waterhouse report, gen- 
erally. , 

Did you discuss whether or not you could have filed 
‘charges as provided by Order of Recommendation Number Four? 

I'm quite sure we did not discuss that, at 

Pardon? 

At that time -- I'm sorry. 

Did you discuss with Mr. Hoffa that this section had 
always been construed|by the International, that they never filed 
‘charges, they just went in and conducted informally some sort of a . 
hearing and took a local over? 

No. 

Did you discuss that? 


No, sir. 


Did you discuss. with ur. Hotta, athe. may the 1 
had ‘construed Section 5 (a) ‘of article. or 

No. You mean -——— : Looe! 

When you were discussing with Mr. Hoffa this question 
prior to the drafting of this letter which) was to “go out, did you — 
tell Mr. Hoffa that you had an agreement with the Board of ‘Monitors — 
that ‘charges were going to he filed? : 

I don't think so. 

Did you tell Mr. Hoffa that the Order of Recommendation 
by the Board of Monitors provided for the filing of charges? 

I don't believe so, no. 
Did you tell Mr. Hoffa that the Board of: Monitors had sent 


you a legal memorandum which, in effect, states ‘that ‘under decided 


case law that there must be'a notice of ‘charges and notice of pearing 


before a local union can be placed: in. Bats peremenis 
Again, I ‘don't thiink's0\— St am plying on pe I am 
not sure, but I don't think ‘so. 
Can you tell us what you did discuss with him other than. 
the Price-Waterhouse report? 
No, sir; I don't believe I can. I\ think,if my memory is 
correct, that Mr. Hoffa told.we that the panel was scheduled to go : 
to Philadelphia on the llth,’ ‘and that” ‘the: people in Philadelphia 
had been apprised of a hearing on the ‘ith. And then--now, this is - ae 
I'm just relying on memory, and we have talked about this case fre— : 
quently in lots of contexts since then -- so I'm not absolutely sure <a 
of this — then we looked through the files of the International, age 
or had someone look through it, and realizes that someone had slipped 
up somewhere, and there had been no prior notice to |the people in 
Philadelphia. 
When was that slip-up discovered? 
That day. 
What day was this? Seas 
I think it's the date of that letter — September 8, I 


September 11, 19587 


I believe it's the 8th. That left us in a situation where 
we were sure to be enjoined if we went along that way, it seemed to 
me. 

What do you mean you were “sure to he enjoined?" 

By sending a trusteeship panel to Philadelphia. 

Yes? 

Without any warning at all. Without any hearing. You 
know, without the ten-day notice of time and place that is required 
by the Constitution. Rather than cancel the panel, that was going 
up there, I suggested this preliminary hearing, that stated -- the 
preliminary investigation of the panel -- it is stated in the letter; 
and I think that is probably the way that came ahout. I discussed 
at that time, rather than cancel the panel entirely, since the 
arrangements had been made and somebody. had slipped up somewhere, 

I don't know where -- we were unable to find record of notices to 
the people in Philadelphia. So we sent them up there to this pre- 
liminary investigation. The idea being -—- 

I'm sorry -- go ahead. 

The idea being that perhaps we could straighten out some 
of these difficulties, some of these discrepancies hetween the two 
reports. I have always thought that as far as Philadelphia was con- 
cerned, that it would be to the benefit of all if we could simplify 
this situation. And by that I mean that if there are fifty things 
that are charged, that are sufficient to put the Local -- now, this 
is just a rough example -- if there are fifty things that are charged 
to enable the International to put this Local into trusteeship, and 
any one of them are sufficient, why go ahead on the fifty charges 
if you can do it on one -- that is the sort of thing I had in mind 
‘when that letter was written. 

Don't you think, Mr. Bergan, you should have come to the 
Board of Monitors and discussed it before you sent this letter out? 

Hindsight might have dictated that, Mr. O'Donoghue. We 


Well, you admit then that you were wrong -- 


I admitted that this morning, sir. It's not the most 
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artistically is letter in the world -- ° 

Let me ask you this -- something else: You/jsaid that you 
discussed with Mr. Hoffa, and he told you that the people in Phila- 
delphia knew the panel were coming up on September the llth, is that 
correct? 

I can't recall precisely, but somebody at that meeting 
told me that the hearing had been set for -- 

Who told you? 

September 11th, and the panel knew about it). Then we 
looked through the files and discovered that there had been no 
notification. 

Who was the somebody who told you? 

I don't know. 

Of the hearing? 

I don't know. Mr. Hoffa was there, Mr. Connover was 
there; Mr. Gibbons might have been there, I'm not sure, he may 
have been. We were there for a couple of hours that afternoon on 
various matters, this was only one of them. 

You remember in my letter of July 9th, which I addressed 
in my letter, rather, of September 2nd, which I addressed to Mr. Hoffa, 
enclosing a copy of the Price-Waterhouse report, I stated in the 
concluding sentence that Mr. Hertz, the Manager of Price-Waterhouse 
was ready and willing to confer -- was that the individual whom 
Mr. Hoffa had assigned to prepare the charges? You recall that, 
don't you? 

That was in that letter; yes, sir. 

Was that discussed at all when you had this meeting with 
Mr. Hoffa that Mr. Hertz of Price-Waterhouse who would like to * 
assist in the preparation of these charges -- 

It might have been -- 

These charges -- 

I'm sorry; it may have been. Again, my recollection is 
faulty. I don't think we discussed the problem of charges at that 
time. 

You knew, of course, didn't you, that the section provided 


in the Constitution, that at least ten days' notice! of the hearingab 
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Surely. 

Must be given? 

Surely. 

2 You know, too, don't you, that before September 8th, 
when you wrote that letter that the Appellate Division of the 
State of Illinois had reversed a decision of the International in 
taking over the Local by failure to give the ten-day notice, didn't 
you? 

Yes, sir; that's why I changed this panel, for the purpose 
of the hearing. 

Yes. Now, I want to ask you: What do you mean by this 
sentence here, the first sentence of the second paragraph of this 
letter? (Reading) 

Quote: This is to advise that on Thursday, September 11, 
1958, a panel, as proposed by the Board of Monitors, will be in 
Philadelphia to conduct a preliminary investigation. 

Did we ever propose such a panel, the Board of Monitors? 

You proposed -- yes, sir -- you proposed -- 

To conduct a preliminary investigation? 

No; No. You proposed a panel to look into 107 -- 

To hear charges? 


To hear charges, that's right, sir. 


Not to conduct any preliminary investigation? 

That's right. 

Now, getting 'to the third position with respect to the 
Board of Monitors ordering the special outside counsel to investigate: 
Can you show me the section of the Constitution which makes that un- 
constitutional or improper? 

Mr. O'Donoghue, we pointed out to you a section of the 
Constitution which we thought made that improper. You wrote back 
to us; you told us that you thought that applied only to trials at 
Iocal unions. I think ‘that it applies across the board. And further, 
Mr. Beck was once tried before the General Executive Board. No counsel 


was employed in that case, the only precedent that we know of for a 
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situation of this type. 
Mr. Bergan, our order merely had the International employees' 

special counsel to assist in the investigation and the preparation 

of the case for hearing, didn't it? 


THE WITNESS: That, Mr. O'Donoghue, was the way your 
recommendation read in the second letter. I read your Order of 
Recommendation to require that counsel actively to prosecute the 
case. Now, you may not have intended it in that fashion. But 
where special counsel was first proposed, that's the way I interpreted 
that recommendation. As it stands now, of course, all that counsel-- 
and it may well have been your intention right from the beginning — 
this counsel is to do nothing but advise the charging party in the 
presentation of the charges. 

Well, would that letter which followed with the clarifi- 
cation -- it's now clear in your mind, isn't it? 

It is. 

You merely wanted the special counsel to assist in the 
investigation and preparation of the evidence? 


Yes, sir. 


And not to appear in the light of a prosecuting attorney? 


Correct. 

It is well understood throughout trade union circles that 
in the affairs, disciplinary hearings and trials, they do not permit 
outside counsel, lawyers, that is, isn't that correct? 

That's what I am told. I can't qualify as an expert. 

It's the practice, I take it, in the International Brother- 
hood of Teamsters? 

I have always understood that that was the practice. 

Yes. This section of the Constitution you refer to, 
namely, Article 18, subsection 1 (b), provides: He may select only 


a member of the local union to represent him in the presentation of 
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his defense. That's the section in which you originally based 
that particular portion of the order -- that it was unconstitutional, 
isn't that correct? 

I think so, yes, sir. 

Now, with that clarification, you no longer hold that 
ground? 

No; I'm not so sure of that. I still think it's outside 
the Constitution to require that special counsel he selected to 
aid in the prosecution of a case. I think it's within the intent _ 
conceded it doesn't say so -- I think it is within the intent. 

And -- 


The reason I say that is because I am advised that that 


is what the practice has been. 

You were present the day you and Mr. Williams -~ you were 
before the Board of Monitors the day we discussed this particular 
provision? 

Yes, sir; I don't recall when it was. I do recall -- 

I gave the reason that I thought there should be special 
counsel to investigate these charges, and independent counsel to 
evaluate them, because Mr. Williams had personally represented 
Mr. Hoffa, and Mr. Hoffa may he involved in it, and in the interest 
of the public, as Court appointed officers, we felt that there 
should be special counsel selected? 

That was essentially the reason you set forth; yes, sir. 

I don't think that there has ever been any doubt as to the reason 
that you requested outside counsel; I think that's always heen clear. 

Can you give me any section of the Constitution which 
empowers the General President or the General Executive Board to 
set up an anti-racketeering commission? 

No, but there is a section of the Constitution that 
authorizes the General President to appoint such assistants as he 
requires, and I think that the anti-racketeering commission can come 
-under that section with very little difficulty. 

By the same logic or reasoning, could the First Vice- 
President take over the duties of the General President, and invoke 
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that very aos te pe sree ‘counsel to ea" =o 
He ‘could except ‘that think you are overiooking the 
fact that it has never been. the ‘practive to. do that. I. take at 
that's as much in essence of ‘Constitutional practice —- x 

It hasn't heen the: ie p ie to appoint 2 racketeering 
commission, has it? 

The Teamsters never had one. ec eee en 

Yes. Let's take up now this Suith and: Bolling charge: 
You say that this case is ‘set for og : 

No, sir; it was heard. 

It was heard? 

It was heard on the 28th of October. 

I want to ask you: Did you ever inguire of the State 


of Tennessee for a transcript of the testimony of Smith and Bolling © 


on this particular matter? 


I never did. 


Den't you think that. tke International, as a measure of “sa 
‘caution, to see that this case was properly presented, should have . 2 ei 
secured a copy of that testimony- and presented it at the hearing? 
Perhaps they should: have. 
And with regard to this Smith and Bolling order of the 
Board of Monitors, has the General President ever ordered an inves= s 
tigation into the Southern Conference to see why they loaned the 
thirteen thousand five hundred ‘dollars to Smith and Bolling? 
I don't know, sir. : | 
We issued such an order; didn't we? 
That was in your recommendation. es 
Order ‘of Recommendation -- that's a portion of our order’ 
of Recommendation, in order that there would be 2 thorough inveatto o> 
gation as to whether or not anyone in the Southern Conference could : 
‘take union money from the Conference and pay it over to a local for 5 
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a purpose not legitimate. Did you investigate into that? 
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I didn't; no, sir. 

Did General President Hoffa? 

I don't know. 

did you alse see that General President Hoffa carried out 
the second portion of this order: To have Price-Waterhouse go in 
‘and go over the books of this local union covering the period of 
time when, as to when this twenty thousand dollars was paid? 

No, sir; and I didn't for this reason: This happened 
six or seven years 2go -- 


Six years ago -- yes. 


I think there are more important things, frankly, at the 
present time for the Brotherhood of Teamsters to be doing than to 


be reviewing the record of something that happened seven years ago -- 
I honestly do. And further -- 

Mr. Bergan, that argument was made to that Judge in 
Tennessee, wasn't it? 

It could have been, I don't know. 

And also, didn't the complaint use that argument, that 
Members Wells dissented from, that this was bringing up ancient 
things, and in going back so long -- 

Well -- 

Didn't it -- 

MR. WILLIAMS: Let the witness answer the question. 

THE WITNESS: The complaint hrought it up in a different 
‘context. The context in which the complaint brought it up was as 
an answer to the attempt by the General President to assume original 
jurisdiction. The Constitution says he can only assume original 
jurisdiction in something eminently dangerous, or' something of that 
nature, to the local union or the International. The complaint brought 
it up in the context of saying that you may nor or cannot say that 
a situation is eminently dangerous if it happened seven years ago. 
It seems to me the obvious answer to that is that when new light is 
thrown on something, such as to bring a local union or the Interna- 
tional into disrepute, that you then have a dangerous situation. 


However, I don't think that the same argument would hold all the 
-41- 
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Way across the board. I think it holds in answer) to that section 
of the Constitution, and so did the Judge in Tennessee, when he 
refused to grant the temporary injunction. 
And the Court very quickly disposed of the contention 
about going into an ancient matter, and stated: When this was 
disclosed in 1957, it was just as if it had been committed the 
day before -- and that was the basis of his reasoning? 
In that context; yes, sir. 
Yes, sir. And don't you agree, as a lawyer, that at 
any time, no matter how long ago it happened, if evidence comes 
to light wherein the courts of justice have been polluted or 
tained with a bribe, that it is the duty of every| lawyer, and it 
is the duty of every Court, and it is the duty of/every legisla- 
tive committee, to reveal it, and see that punishment is handed 
and meted out -- don't you agree? 
Yes; I can agree to that easily. 
Now, let's go to Feldman. There is also one portion 
of the Feldman order that hasn't be complied with, namely, there 
was testimony before the Senate Select Committee |where Feldman 
formed an independent union -—- 
Dewey's, I believe. 
Yes; Dewey's restaurant -- 
Something of that nature. 
And he is alleged to have received seven hundred and 
fifty dollars, and had all of these people join the union, sort 
of a paper local, as it were. We asked that that \be investigated, 
and a report given back to the Monitors -- has that been done? 
That has not been done. 
Now, with respect to this filing of suspension notice 
against Mr. Feldman, sometime around August the 28th, the suspension 
from office, the Board of Monitors never received ia copy of that, 
have they? 


I don't know. I thought they had. If they haven't, it's 


my fault. 
Until after your answer was filed -- that's the first 
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time they received that? 
That's an oversight on my part, for which I apologize. 


Mr. Bergan, I believe that you know that the Board of 
Monitors sent out a questionnaire to all the trusteed locals, on 
er about August 15th, 1957? 

Yes, Mr. Bartosic told me that. 

And we gave you a copy of the questionnaire? 

At my request, he sent me a copy; yes, sir. 

Yes, and we gave the trusteed locals ‘until September 


the 15th to answer this questionnaire to the trusteed locals, did 


we not? 

I haven't checked it that closely. I think -- if you 
say so, I'll acceptit. 

(By Mr. O'Donoghue) During that period of time, while 
this questionnaire was out, from August 15th on, we then, on or 
about August 18th, I believe, issued this order for rules of elec- 
tions, for trusteed locals and also requested that it apply likewise 
te the autonomous locals during the forthcoming fall elections, right? 

Across the board, yes, sir. 

That was Order of Recommendation Number 20? 

Correct. 

Now, in the last paragraph of that order, it says: 
(Reading) The Board of Monitors also recommends that be August 27th, 
1958, General President Hoffa appoint a committee to confer with the 
Monitors and their staff, concerning these rules and model provisions 
for inclusion in local union by-laws. Was there such a committee 
‘established by August 27th? 

By August 27th -- I think probably not. 

Yes. 

There was a first committee -—— 

Later? 

Later, yes. 

The first answer that we got from this was a ‘letter dated -—— 
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September 10th. 

September 10th, in which General President Hoffa said 
that, in substance, that he couldn't adopt them because certain 
provisions were unconstitutional and others were unworkable — 
right, in substance? 

That is correct, in substance, yes, sir. 

He didn't point out which ones were unconstitutional 
nor did he point out which ones were unworkable, isn't that right? 

That's correct. 

On September 16th -- 

However, -- 

The Board of Monitors appeared before the General Executive 
Board. Before we went up there, we had sort of an agreement in 
which we asked that an opportunity be given us by the General 
Executive Board so we could do a little bit of home work before we 
appeared, isn't that right? 

I think that's correct. 

Yes. This night we appeared, and after --|we were only to 
go up there to discuss the convention, and after we disposed of 
the matter of the convention, we were taken in the back room and 
shown a demonstration by the National Cash Register|of the National 
Cash Register receipting system, and then we came back in, and 
General President Hoffa then started to go over each rule, didn't 
he, before the General Executive Board, isn't that correct? 

I'm not sure whether it was in that sequence; you are 
right -—— those two events did happen. I'm not sure which came 
first. 

But they did happen. 

Surely. 

Our exhibit will show how it followed in sequence. 

Surely. 

And I told I wish he had given us notice that he wanted 


to discuss these rules of election? 


Yes, sir. 
You didn't know he was going to discuss the election 
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rules, did you? 

No, not to that fine -- 

You didn't — 

MR. WILLIAMS: Could you let the witness answer? 

THE WITNESS: I didn't know it was going to be discussed 
to that extent, no, sir. 

(By Mr. O'Donoghue) Mr. Williams didn't either, did he? 

I can't speak for Mr. Williams. 

You said sometime later neither Mr. Williams nor Mr. Wells 
knew it was to be discussed -- it was just brought up out of the 
clear —_ 

MR. O'DONOGHUE: Is that stipulated, Mr. Williams? 

MR. WILLIAMS: I don't know what Mr. Wells knew, Mr. 
O'Donoghue. : 

MR. O'DONOGHUE: Well, Mr. Wells has told me he didn't 
know it either, and you told me you didn't. 

MR. WILLIAMS: I told you, and you said it before 

THE COURT: Both of these gentlemen are here. 

MR. WILLIAMS: Yes. 

THE COURT: The Court will hear from you. 

MR. WILLIAMS: I said, your Honor, when Mr. O'Donoghue 
made this point on the very first day of this hearing that it was 
true that I didn't know there was going to be a discussion of these 
rules, as it turned out, for about an hour and a half, but I pointed 
ut in the record that it came as a result of Mr. O'Donoghue's invi- 
tation te discuss them, which is right in the record on the very first 
‘day. 

MR. WELLS: Likewise, if your Honor please, my memorandum, 
when the original rules were prowilgatod, suggested that there be 
prompt discussion of them with the union officials, and that had 
‘ween my consistent view all along. I understood that my colleagues 
also wanted such discussion. However, I did not have any specific 
netice that there was to he discussion on this specific evening 
zbout that matter. 

MR. Q"DONGGHUE: I'll let the record stand for itself when 
it comes to the oral argument. I did not invite discussion of the 
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rules, I was surprised that they were going to be brought up, 
and I objected to them going through at that time without prior 
notice. 

(By Mr. O'Donoghue) Now, Mr. Bergan, you knew, of course, 
from discussion that we had during this period of time that the 
Board of Monitors did not want any local union, trusteed local 
unien, released until there had been agreed upon these rules for 
‘nesting tions and election of officers, and some rules that would 
assure a democratic election, isn't that correct? 

Yes, sir; that's correct. 

Now, isn't it also true that under date of October 14th, 
the Board of Monitors addressed a letter to General President Hoffa, 
telling him that the Board of Monitors was ready to release the 
trusteed locals for election purposes? 

Yes, that's correct. 

I hand you a copy -- a thermothax copy of |a letter dated 
Octoher 14th, 1958, addressed to General President Hoffa, Is that 
the one --- is that an exact copy? 

That's the one -—- yes, sir. Uh-huh. 

MR. O'DONOGHUE: I now offer the letter dated October 14, 
1958, to James R. Hoffa, General President, as Monitors' Exhibit 
Number 74. 

MR. O'DONOGHUE: (Reading) James R. Hoffa, General 
President. Dear Mr. Hoffa: The Board of Monitors has completed 
its study of the problems relating to the release of the remaining. 
trusteed locals, and is now prepared to counsel with and make re- 
commendations to the General Executive Board as to the release of 
the individual trusteed locals. Accordingly, it is) requested and 
recommended that the International Union promptly inform the 
Monitors as to which trusteed locals the International Union is pre- 
pared to release from trusteeship. It is also requested that the. 


International Union appoint a representative to confer with the 


Monitors concerning this matter. Yours very truly, Martin F. 
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Now, Mr. Bergan, I noticed this morning when we got 
inte this question of eligibility, as construed by the International, 
in the 1952 Constitution, Article 10, Section 5(c), I take it? 
Uh-huh. 


Well, isn't it true today, that as to autonomous locals, 


General President Hoffa construes the 1952 Constitution, that if 
I'm a member under check-off, and it isn't paid by my employer 
on the first of the month, I am not eligible within the two years? 

Sure, no question about that; I said that this morning. 

Yes. So we have this method of interpretation before 
the Court as to trusteed locals Mr. Hoffa gives the construction 
ef the Constitution one way, but as to autonomous locals, he gives 
it another way, isn't that correct? 

That's correct. 

Let's go over ‘this question of Joint Council 13, this 
publication of this article that was in the paper: You were pre- 
sent before the General Executive Board, weren't you, Mr. Bergan? 

Part of the time. 


It was well understood, within the confines of this 
order, under section one of this order, everyone knew that the 
Board of Monitors must {irst pass upon any appeal and ‘make a re- 
commendation before it was decided by the General Executive Board? 

Well, it is well understood now. There was some diffi- 
culty about it at that time, as I explained this morning. All of. 
the parties had apparently agreed to be hound by what the General 
Executive Board said, so President Hoffa didn't think, apparently 
didn't think, there was necessity for advising the Board of Monitors. 
In any event, you are right --:..¢ there's no dispute. 

Well, of course, any member who take an appeal to the 
General Executive Board! is bound by the decision of the Board, 
isn't he, under the Constitution? 

Under the Constitution, but there have been a Iot of 
them in the last month writing to we Board of Monitors. 


‘Right. Wasn't an effort ‘wade te get complaints in 


this particular Joint Council 13, not to take the matter before 


the Board of Monitors? 
I have no knowledge of that one way or the other. 
Mr. Bergan, going back to this conversation that you 
had with Mr. Hoffa on September 8th, 1958, the day you) sent this 
letter up to Local 107, was there any discussion with Mr. Hoffa 
that there was going to be a suit filed up in Philadelphia by 107? 
I think possibility may have been raised but) nothing 
more than that. 
What do you mean hy that, possibility may be raised? 
I think there had heen -- now I have got chronology 
mixed up here possibly -- but I think that there may have been 
some indication from the authorities at 107 that if the International 
tried to do anything that they would go into court and try and stop 
them. I know we received something like that at a later date. 
That was the time that the business agents were over to your office, 
the month or six weeks ago perhaps. 
At this meeting, was it discussed that there was going 
to be a suit filed by 107? 
No, not specifically; no. 
But notice had already gone out that the panel was going 
to be there September 11? 
No, notice had not gone out. That was the problem. 
An understanding? 
That was the problem at that time. As I reconstructed it, 
the panel had been notified but no notice had gone out to the local. 
Had there been any other discussion with Mr, Hoffa that 
other suits would be filed against the Board of Monitors by virtue 
of certain orders? 
Well, we knew, for example, that Mr. Presser told us that 
if ‘we did such and such he was going to sue. To that extent, there 
was that discussion. 
Mr. Presser came to Washington and told Mr. Hoffa? 
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He told you, I think, too. 

But he told Mr. Hoffa that if the Board of Monitors 
construed this constitutional provision about eligibility in a 
certain way that there would be a lawsuit? 

I think that is correct, yes, sir. That was ny 
understanding. : 

You knew a lawsuit ‘was going to he filed by Smith and 
Boling too? 

No, I did not. 

Was there any discussion at the International's office 
that Smith and Boling were going to-file suit? 

there wight have been. They may have indicated the 
possibility of that. I had heard that if we attempted to exercise 
original jurisdiction that they would resist it in the courts. 

Did Mr. Hoffa invoke the constitutional provision ‘against 
either 107, Smith and Boling, or even against Presser about filing 
guits against the International without exhausting internal revenues? 

No, sir. 

Relative to this question of Mr. Hoffa's interpretation 
that I asked about this morning of the '52 constitution, have you 


ever seen a copy of this letter signed by Mr. Hoffa, dated Octoher 


Ist, 1958, addressed to Mr. Otto H. Frohe, Secretary-Treasurer, 
Teamsters Local Union 100? 

No, sir. 

Would you please read the letter. 

This was attached, wasn't it attached to your petition? 

We haven't introduced it in evidence. No, it was not. 

If it had been there, I would have seen it. But I am 
not familiar with it. It is addressed to Mr. Otto H. Froke, 
Secretary-Treasurer of Lecal 100 in Cincinnati. 

‘Dear Sir and Brother: 

"This will acknowledge receipt of your letter of 
‘recent date to John F.' English, General Secretary-Treasurer, 
relative to the provision in the International Constitution, 
Article X, Section 5 (c), on the payment of dues. 
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~The International Constitution now, specifically 1 mtates 
in Article X, Section 5 fe): aly ‘members paying dues to local — 
unions must pay then on or hafore the first business: ay of the 
current month, in advance. Where membership dues are heing checked 
‘off by the employer pursuant to properly executed checkoff ‘authori- - 
zation, it shall ke the obligation of the member to make one payment 
of ‘one month's dues in advance to insure his good standing. There- 
after, he shall remain in good standing for each consecutive month 
for which the monthly check-off is made. Any member fialing to 
pay his dues at such time shall not be in good standing.* The new 
Constitution specifically spells out what a person under check-off 
‘should do. 


Inder the old Constitution, adopted in 1952, Article X, 
Section 5 (c) states: ‘All members paying dues to local unions 


must pay them on or before the first business day of the current 
month, in advance. Any member failing to pay his dues at such tine 
‘shall not he in good standing." Under the old Constitution, the 
burden was placed on the member to make sure his dues were paid 
‘up ‘on or ‘before the first business day of the month, even though he 
was under check-off. It was the member's responsibility to make 
certain he was in good standing. — 
"If ‘any provision in local by-laws is contrary to this 
‘section of the International Constitution, the International 
Constitution shall prevail. 
"J belicve that this answers your inquiry. 
‘Praternally yours, James R. Hoffa, General President." 
You know in Lecal 1100's case they had by-laws since 
1949 approved hy the International which by-laws provided that if 
‘the member's dues came in after the first day of the month they 
still remained in good standing? Right? 
I learned that from your recommendation with regard to 
100. 
And I read from the stand where Local 100 showed how 
Dan Tobin as General President in ‘49, and Beck in'53, had 
approved their local ‘constitution. Correct? 
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Correct. 

This decision of Mr. Hoffa overturns those two con- 
stitutional opinions of Beck and Tobin? 

MR. WILLIAMS: I am sure an inadvertent misstatement of 
the record. But there is no constitutional opinion in this record 
‘by Mr. Tobin and Mr. Beck concerning the eligibility clause of 
the 1952 constitution. There-is simply approval of some by-laws 
submitted by Local 100 during the regime of Mr. Tobin and Mr. Beck, 
which is very different from constitutional opinion. I think the 
record should be corrected. 

(The last question was read hy. the reporter.) 

MR. O'DONOGHUE: I will reframe the question. 

The letter I read here from the record from Local 100 
showed that General President Tobin had approved a provision in 
Local 100's constitution providing that payment of dues coming in 
after the first of the month could he valid and legal eligibility 
and that section of the constitution would not run against and also 


that President Beck had approved the '53 constitution that if dues 
under check-off came in after the first of the month they would 
“still be in good standing. This particular letter of General 
President Hoffa dated October lst, 1958, to Local 100 sets aside 
the two approvals hy those two former general presidents of the 
1960's ‘constitution, doesn't it? 


Yes, to the extent that 100's constitution is contradic- 
tery to the International Constitution. ; 

Mr. Williams asked you this morning a question, gave 
you a question that General President Hoffa interpreted the con- 
stitution more liberally with respect to trusteed locals than did 
General President Beck and General President Tobin. After reading 
“that letter of October Ist, 1958, of General President Hoffa, do 
you still remain of that opinion? 

Yes, sir. 

MR. O'DONOGHUE: May I introduce this letter as Board of 
Monitor's Exhibit No. 757 
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BY MR. SCHMIDT: 
Were you present, Mr. Bergan, at the discussions 
within the International leading to the acquisition of the 
primary blanket position bond which I think is dated 
August 22nd but became effective August 12 of this year? 
I was present, Mr. Schwidt, during one very preliminary 
discussion . 
Do you know whether or not the International put up 
any collateral for the issuance of that bond? 
1 am not familiar with any of the financing arrange- 
ments, sir. 
Was your office, the office of the general counsel, 
requested to give legal advice as to the propriety and suit- 
‘gbhility of that bond? 
The only question that we were asked is the one I 
indicated to Mr. O'Donoghue this morning, and that is the — 
early this afternoon perhaps -- and that is the question which 
is raised by Section 8 (a), I think, of that particular article 
which says that each individual should procure his own surety 
bond. I was asked in. that ‘context whether I thought it was 
constitutionally proper for the International to secure a bond 
‘which covers the positions filled by these individuals, and I 
told them that I did. 


Prior to that time, however, 2 great number ef the officers 
had been covered by bonds previously acquired; is that correct? 

Oh, yes. 

What happened to thae bonds? 

They were 211 canceled. Local Unions instructed to secure 
return of premiums paid. If they were three-year bonds and had 
served a year, for example, local uniens were instructed to secure 
rebate. 

Was the office’ of general counsel for the Teamsters requested 
to give an opinion about the suitablility of a bond covering all of 


those offices in the same amount? 


Ne, sir. However, I can tell you this: that I have had 


at least one talk with Mr. Mulienholz since this bond went into 
effect with regard to the possibility and the feasibility of having 
this position bond coverage raised in amount for certain local unions, 
which are of the larger varieties of course. 

Do you know, for example, what the average cash balance 
for Lecal 299 or 107 would be? 

I haven't the slightest idea. 

You do know it is in excess of a niiiion dollars at times? 

I don't know. I wouldn't know where to begin to estimate 
that, Mr. Schmidt. 

- Are you familiar enough with the Teamsters subordinate bodies 
to recall that some of the local unions have treasuries of less than 
$30 ,000 andes far more than $30,000? 

I would assume that is correct, but again, they are just 
figures to me. I am not that familiar with the subordinate bodies. 
But under this blanket bond arrangement, if I understand 
it correctly, offices that have to do with union funds in the millions 
gre bonded in exactly the same way as offices that have to do with 
union treasuries of the order of $1,000 or $2,000? 

That is correct. 

You recall being at 2 Monitor's Board meeting, I think it 
was the very first meeting attended by Mr. O'Donoghue, and I asked 
Mr. Mullenholz to come down with the bond in the International's file 
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pertaining to 107? 
53° 


I recall that. It wasn’t the first one but it was certain 
during that first session. Yes. 


And you recall that Mr. Mullenholz came back and gave me 


one bond covering only Mr. Ray Cohen? 

I don't recall, no, sir, what specifically happened in that 
instance. 

Well, there were other officers of Local 107 who handled 
funds; isn't that correct? 

Yes, sir; that is correct. 

And do you recall that you never saw in the International 
files any bonds covering any officer except Mr. Cohen with respect 
to 107? 

I never saw any bonds in the International file, Mr. Schmidt. 
I don't know to this day what local unions and what offiicers in what 
local unions were bonded prior to the time that we made an attempt 
to up-date the bond information in the International's possession. 

Were you aware at the time that I called this to your 
attention that the bond covering Mr. Cohen had giventy een canceled 
by its very terms? 

I was not aware of it. 

Did I call it to your attention at that time? 

You called it to my attention I believe at that time. 

And you correctly testified before that failure to have 2 
bond does not cause automatic expulsion from membership, but isn't 
it true that the failure to have a bond means that the officers in 
question who should have 2 bond under the constitution jare deprived 
of holding office during the time that they don't have a bond? 

I am not sure of that. I think the constitution will 
speak for that area. : 

Would you look at that Section 8(a) and see if that re- 
freshes your recollection? 

What article is that, Mr. Schmidt? 

That is Article X, Section 8(2), page 40 of this book. 

I think the pagination is a little bit different. 8 (a) -- 
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It's really 8 (b). 

The first section of this first sentence reads that any 
local union, secretary-treasurer or business representative failing 
to obtain or secure or provide a suitable surety bond or suitable 
collateral satisfactory to the General Secretary-Treasurer or the 
General Executive Board shall automatically be deprived of holding 
any office for which a bond is required. 

Doesn't that mean that during the six or seven months when 
Mr. Cohen was not covered by a bond he was not really holding office 
and that union was without officers? 

Mr. Schmidt, it would appear so, certainly from the first 
sentence of this section. But I have never seen a situation in which 
this section has been called into operation. I don't know how it 
would work as a mechanical matter. I don't know who, for example, 
would run the local union if that were the case. 

This section of the constitution also requires that the 
International should maintain, if it is alert and doing its job, 

a full file of all bonds; isn't that correct? 

Yes, it does. 

Actually, the International dueing the first months of the 
monitorship, the first four or five months of the monitorship, was 
not maintaining a full file of bonds; isn't that correct? 


That is correct, and it goes back far beyond the first 


couple of months of the monitorship. 


Yes, it goes away back. But I am talking about the period 
of the monitorship. My statement was correct? 

You are correct, yes, sir. 

Now, Mr. Bergan, when I brought this to the attention of 
yourself and Mr. Mullenholz, didn't you or he or both of you together 
prepare a list of the various locals which did not have bonds in 
your files? 

We attempted to prepare such a list, yes, sir. 

How many were ion that list which didn't have bonds in the 


central offices of the International? 


I couldn't even estimate. I wouldn't have the vaguest 
idea, Mr. Schmidt. I recall there were two or three consecutive 
meetings at which we brought you interim reports on attempts to 
up-date the bond information in the file. But I am sure the list 
would speak for itself if it is still available. 

And as 2a result of my inquiry didn't Mr. Mullenholz and 


your office institute an inquiry on your own part to find out whether 


there were officers throughout the International who were not covered 
by a bond? 

The International, instituted a blanket inquiry to every 
local union to determine who was and who was not covered and in what 
amount, throughout the country. 

Isn't it true that you found eventually there was a list 
of some 75 who were not bonded, 75 officers? 

I couldn't say -- 75 officers or offices of 75 unions? 

No; 75 officers. 

I don't know. Mr. Mullenholz might recall but I don't. 

Isn't it also true that you met in connection with that 
inquiry further difficulty in that you discovered that some of these 
officers were not bondable? 

I never ran into that specifically. The International 
may have. 

To your knowledge didn't the International |run into that 
situation? 

Let me put it this way: They ran into situations in which 
the bonds of certain individuals had been revoked. [I don't know, 

I assume that would be the same type situation. Yes, we ran into 
problems, particularly in areas where a bond had been dropped, for 
example, of having the individual rebonded. 

Mr. Bergan, wasn't it because you had a number of officers 
who were unbondable that the International finally had recourse to 
the device of getting a blanket bond? 


That was certainly one reason. There is no doubt about 
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And doesn't the constitution place.upon the officer himself 
the duty to get the bond? 

I think you are reading the constitution a little too narrowly, 
Mr. Schmidt. I think the important thing under the constitution is 
that the officer be bonded, and I don’t think it makes a great deal 
of difference who get the bond for him. The constitution says that 
the officer or the business representative or whoever it may be shall 
procure a suitable surety bond. I think that is the language of the 
section. And I think that is met in substance when the bond is pro- 
cured for the office. The money is safeguarded andthat is certainly 
the purpose of the section. 

You don't think it’is relevant at all whether or not a 
particular officer is unbondable because of criminal record or because 
of misappropriation, as long as the International can get 2 blanket bond? 

In that context, no, sir. I certainly think it is relevant 
in other context. But in the context of the surety bond area, I 
don't think so, sir. 

Were any of the officers who had failed over a period of 
time to get bonds under this section ever brought up on charges to 
your knowledge? 

For the failure to have ponds? 


Yes, for their failure? 


Not to my knowledge, no, sir. 


MR, WILLIAMS: He has already said he has only been in this 
since April. You are talking from April on? 

MR. SCHMIDT: No, I am not talking from April on. He has 
testified by hearsay on a number of matters that antedate April because 
he is a good investigator and he investigated your files and the files 
of the International. And he gave us what the record showed, and I 
am therefore asking him whether is investigation covered that period, 
indeed, and the prior. 

MR. WILLIAMS: If this is relevant, then I think you ought 
to ask him first whether he conducted aS ventignt ton that antedated 
his relationship with this union to make a determination in accordance 
with the question you are asking him, namely, whether anyone was ex- 
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pelled er prevented from holding office because he had his bond revoked. 
MR. SCHMIDT: Mr. Williams, you have a full right to 

examine the witness at your pleasure. 
MR. WILLIAMS: Then I. object to the question, your Honor, 

if he refuses to ask the proper foundation questions. 
MR. SCHMIDT: Your Honor, may I be heard? 


THE COURT: Objection overruled. If the witness is able 


to answer from his personal knowledge or from the records which he 
inspected, he may do so. 
I have not made such an inquiry or an investigation of that 


nature, Mr. Schmidt. 


/Now, with respect to the election rules that were suggested 
by the Board of Monitors in Order of Recommendation No. 20 on 
August 17, 1958, have there been changes made- by the Board of 
Monitors with respect to those rules since that time? 
yes, sir; on the 24th of October the Board of Monitors for- 
warded a revised draft of rules for the conduct of elections. 


MR. WILLIAMS: Would you indicate which it is? 

MR. O'DONOGHUE: 63. 
RECROSS-EXAMINATION BY MR. O'DONOGHUE: 

Mr. Bergan, you have heard me speak about these trusteed 


Yes, sir. 
And one of the reasons why they were to be prepared, you 
have heard me state, was the fact that we wanted to get ecpecigucs from 
these trusteed locals so that we could carry out our function as 2 
Board of Monitors in conducting the election for delegates, haven’t I? 
Correct. 
And one of the reasons. why I sent Scran to New York to 
confer with the Honest Ballot Association, because the decree provides 
that the Honest Ballot Association or some other agency of like like 


will supervise the election for delegates to the convention; correct? 
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Where practicable. 
Right. And that I wanted the Honest Ballot Association, 
the American Arbitration Association, or some like agency, to have 


experience in supervising the trusteed local’s election and other 


local union elections in the interim. Correct? 
You always told us that, yes, sir. 


Noveuver-10; 1958 
Mullenholz 


Testimony of - William T- 


| pIRECT EXAMINATION BY MR. WILLIAMS: 


® 
TRANSCRIPT OF PROCEEDINGS 


Date: Nov. 12, 1958 
Pages: -560 - 715 


Testimony of William T. Mullenholz 


MR. WILLIAMS: On No. 1, I will stipulate with you here that it will be 
put on.the agenda of the General Executive Board meeting for -Price-Waterhouse to 
have full and complete consultation with the G.E.B. 


HH HK 

Would you state your full name, Mr. Mullenholz. 

William Thomas Mnilenholz. 

HH HEX 
What is your occupation? 
Comptroller of the International Brotherhood of Teamsters. 
xe EE 

As I understand it, Mr. Peterman of Price Waterhouse Company 
was the one designated by Mr. Herz, the Price Waterhouse partner here in 
Washington, D. C.,-to review 'that particular phase of the International's 
operd&tion, that is, the relationship between the local unions and the Inter- 
national. I consulted with Mr. Peterman on many occasions. Approximately, oh, 
I'd say at least 15 times, 15 different occasions, that he came into my office 
and sat with me for periods ranging from a quarter. of an hour to perhaps an hour 
or an hour and s half or two hours, relative to this relationship between the 
local unions and the International... This happened on many occasions. We had 
quite a few consultations. He asked me for recommendations as to what my opinion 
was on the type of relationship that should be developed. And we generally con- 
sulted rather freely on this. Mr. Peterman consulted not only with me; he con- 
sulted with my assistant, Mr. Casey. He had completely free access to all of the 
records in the International’ Union; and recourse to such forms and records as had 
been used: by the International in its relationship with ‘the local. unions and vice 


versa. 


MR. O'DONOGHUE: ‘hat is stipulated and agreed, and I will also stipy- 


late and agree that Mr. Herz.and Price-Waterhouse have the highest compliments to 
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Me. Mallenholz' integrity and ability. 
HH KK* 

MR..O"DONOGHUE: -May it please the Court, I will answer that. Yes, 
we are still contending at this time that the records of the International are 
not sufficient with e flow of reporting from local unions with respect to this 
record keeping. But that is only one minor ground as to why. convention should 
-not be held. We bave not even started on our whole program of going into the 
auditing procedure under Section 5 of the International and of the local -unions. 
Price-Waterhouse's report, which initial survey which the Board of Monitors 
adopted and which was reported tothe Court in our August Ist report, shows thet 
they were to cover four essential areas. First, the International. That even 
hasn"t been completed. Secondly, Joint.Councils and area Conferences, and sudit 
of that. A mammal to be established as to how that will be audited. ‘Local unions, 
we haven't even been able to get into-a local.union. We have to have Price- 
Waterhouse go into that. And their report, which is in the record here, . shows 
+o the Court how they reported to the Board of Monitors. that what auditing nro- 
cedure which they would adopt for local unions that would be uniform and a manual 
set up to guide auditors to go in and audit local unions and the flow of the re- 
ports back to the International. They suggest to us that we write them into the 
model constitution and by-laws. 

Mr. Williams isnot just going to trap me into a statement so that we 
would have a factual issue here as to-whether or not the records of the Inter- 
national even at the present time are sufficient merely to holds convention. 

The question is that there are mmerous reasons why a convention should 
not be had at this time. In our petition we cite four reasons. | First, not suf- 
ficient records of the International; there is no model constitution and by-laws; 
we haven't finished our auditing procedure; .and I think the fourth one is set 
forth at the top of this page, the release of trusteed locals. 

And first -- 

* MR..WILLIAMS: Excuse me, but I am only addressing myself to one reason, 
and if that is not a reason being urged, then I wouldn't put or over this line of 
testimony. 

But I think, if the Court please, that Mr. O'Donoghue ought to say 
whether or not the board is still comtending that the records of good standing 
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and eligibility are not sufficient for the holding of a convertion. Because 

if that is one of the reasons being urged, I would like to meet that by proof, 
Mr. O'Donoghne. If it is not, I am not going to trespass on the time of this 
Court by doing-it. But I.don't think it is germane or helpful to the Court to 
say all the other reasons that you'think for the not holding of a convention. 

We can meet those as we go in argument or otherwise. But now we are concerned 
with records. And if the board is saying that the record keeping is not suffi- 
clemt for the holding of a. convention and that is one of the reasons why. con- 
vention shouldn't be held, I would like the opportunity to meet that. If you 
are not saying that, then Iwill cheerfully agree that this line of proof is 

not relevant to the issue. 

MR. O'DONOGHUE: The records are not sufficient at-the International 
for giving the good standing of the membership of the members in local unions. 
We have stated that in our petition. That is merely one of the grounds. As I 
state to the Court, there are mmerous others. And this :flow of reporting of 
records to the International, we have no recommendation upon. It is still in 
the formative stage, because Price-Waterhouse in a measure has been thwarted 
in even being able to make/a proper audit or coming up on anything final in 
this whole picture. 

MR.. SCHMIDT: May I be heard on behalf of the plaintiffs, your Honor? 

I think I join with everything Mr. O'Donoghue has said and I also would 
like to argue that this-part of proof that Mr. Williams proffers is premature 
because under the issues raised, by the petition our auditors have not yet had 


an opportunity to study the situation fully, and for Mr. Williams to stand here 
and say with self-serving declaration that our system is the best, without having 


the monitors' experts go over that and find out whether it really is the best, 
means that he is putting in proof ahead of the time when we will raise that very 
issue. 

MR. WILLIAMS: I think you have raised the issue by your pleadings; 
because you contend in the pleadings that the record keeping at the moment on 
the question of good standing, right at page 5,.1s so inadequate that a conven- 
tion couldn"t be held at this time. And that is a very. sharp issue of fact, 
because, if the Court please, we are prepared to show that the record: keeping 
of good. standing of eligibility of this union is equal.to or superior to that 
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of any union in the country. ‘And I can offer -proof right now to show how eligi- 


bility records are kept at the local union and: how for the purpose of the con- 
vention those recordé can be sent to the International. They can be used by the. 
credentials committee by the simple device of microfilming. So 'there is abso- 
lutely no reason at the present time on this basis, on this basis -- and this is 
all we are addressing ourselyes at the moment -- for not holding a convention. 
This is all.we are talking about at the moment, the accounting procedures. 

MR. -O'DONOGHUE: Mr.-Williams, inorder that we can state this to the 
Court, you will agree that there were no records in the International of the good 
standing membership from local unions at the time Price-Waterhouse made their 
report in August and that their report is accurate on that? 

MR. . WILLIAMS: I certainly do, because, Mr. O'Donoghue, there is no 
necessity for that type of record to be kept.in the International, :beca: -- 

MR. O'DONOGHUE: ‘The auditors will get into that, that there was none. 

You now say that there are certain records in these machines which are 
kept: at a local level, that they could be microfilmed and sent in to the Inter- 
national and could be used there, yes. Now that is a proposition which they sub- 
mitted to Price-Waterhouse the one day that they mt on this issue, about 
September 18. Price-Waterhouse brought an expert down from New York and because 
of a question, that: they had voted to hold this election the night of September 16, 
we came in with our petition. And that raises this question, you see, as I am 
advised by Price-Waterhouse, that. they want to study this proposition. They want 
to be advised: -Shall.we just recommend something which will be a temporary stop- 
gap to hold a convention quickly, or do you wish us to approach this problem in 
the way of an overall keeping of permanent auditing system flowing from a local 
union to the International. Actually, there is nothing that we could even pre- 
sent to the Court, and I have not even definitely made up my mind. 

THE COURT: Gentlemen, what are we talking about? Eligibility for 
representation in the national convention? 

MR. O'DONOGHUE: That is one area of it. We are also talking about 
permanent auditing records, even to be kept by a local union under Section 5, 
and how they shall flow back into the International so as to find out how mich 
money is collected and different things like that. We are talking about -- it 
is not only convention, it is this whole broad sweep of auditing, 


THE COURT: I just wanted to make that clear in the record. 
HHH HH 


ARNOLD CARL KNOEBBER, SWORN 
DIRECT EXAMINATION BY MR. WILLIAMS: 
Would you state your full name, please 
Arnold Carl Knoebber. 
ee HEHE 
Q What is your present occupation? 
A I am manager of the accounting machine sales division of the 
National Cash Register Company in Washington. 
HHKRE*E 
A Well, I was called to the office of Mr. John F, English, 
General Secretary-Treasurer, and I was told that I would have an opportunity to 
study and suggest and design a system for record keeping at the local level end I 
was questioned very thoroughly as to ny ability, my capabilities, experience in 
unions and so forth, at which time I told Mr. English thet I had worked with a 
mumber of unions in Chicago, because I had formerly been employed in our office 
in Chicago. And he told me that this was going to be on a strictly competitive 
basis. He laid out certain requirements that he insisted be met and told me that 
he was calling in various other bookkeeping accounting machine companies. At 
that time I eppreciated the challenge and went to work on the outline of this 
system. 
*XKEE 
And it was necessary that we go to the factory, sit down with the engineers. and 
tell them the requirements of this particular system. And this machine is a 


specially designed -- I can say it has never been built for any other line of 


business, let alone any other type of union. And when we finally came up with 


all the answers thet Mr. English had asked, we again came back to Mr. English, 
who seemed rather enthused about it. He called in a Mr. McGinley, who is now 
deceased. He was a senior member of McGinley.and McGinley, a certified public 
accountant. I believe that he asked for him, from him, an opinion as to the 
accounting ability or applicability of this machine to their problem from all 
good accounting standards. At that time Mr. McGinley approved it. And then 
Mr. English called in -- 
THE COURT: Was that in writing? 
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THE WITNESS: No, sir. That was a verbal approval. 
I demonstrated the. machine to Mr. McGinley and he -- At that time 
Mr. English called in approximately 50 of the secretary-treasurers of their 
‘locals throughout the United States and a goodly portion of their general execu- 
tive boards. He asked me then to demonstrate this machine to their General Execu- 
tive Board and it met with approval, at which time we started on/an installation 
program, about four years ago. 
I have traveled all over the United States, Canada, up| and down the 
West Coast, demonstrating this machine to the various locals, to) the various 
Joint Conferences, and I can say that its acceptance has been approximately 450 
machines in as many locals, and it has met and meets all of their requirements. 
Q (By Mr.- Williams) Covering how many members? | 
A Covering, the latest count, I would say 1,100,000, that is an 
approximate figure, or about 7l per cent of their total membership. 
ee 
THE WITNESS: Your Honor, this is a bookkeeping machine. It's a 
basic machine built by the National Cash Register Company for approximately 
75 years. The machine is widely used in department stores, banks, building 
and loans, and so forth. 
However, there are certain features on this machine which had to be 
engineered and built in especially to meet the demands or requirements of the 
Teamsters Union. 
Now, each member in the local, a ledger card such as the sample which 
you have before you, is assigned, which shows the name, the address, the man's 
ledger number, his social security mmber and, as you can see, all of the other 
pertinent information. When a man becomes a member of a local or if he has been 
a@ member of a local an identification card is furnished him which shows sintlar 
information but it is signed by the secretary-treasurer. We might compare that 
to a driver's license or a registration certificate and so forth. He carries 
that with him permanently. 
Now when that man comes in to make a payment, regardless of what 
method -- it may be mail, his wife could make the payment or he |could make it 
in person -- he merely gives his mumber and a ledger card similar to this is 
withdrawn froma file and it is inserted in the mchine in this |mamer. To 


i 62g 


positively identify that thet is going to his credit, we set up his ledger mmber, 


and he maybe paying for a current month's dues, he may be paying dues that have 
been in arrears, or-he may be paying dues in advance. It makes no difference. 

We merely indicate the period that he is peying for, and then at that point ve 

set up the amount of his dues. | We tell that he is paying dues, because he has " 
the ability to pay on dues, initiation, assessment or many other types of income, 
and at that point we operate the machine by merely telling him who has received 
the money within the local. Bach one of the keys on here are assigned to one of 
the clerical help. The machine is operated. 

At thet poimt there are three records, all printed. Here is a ledger 
record, which you have a sample of before you. Here is a receipt vhich is fssued 
frome plain roll of watermarked safety paper, which is unchangeable —~ it is 
check peper -- and on thet receipt is printed today's date, the member's mmber, 
which is more positive, they feel, than his name because we do have a great simi- 
larity of names in large locals. It also shows what he has paid for and how mch 
he has paid. 

HH * HO 

Now, this receipt is given to the member right at that time because 

they feel that that immediately makes him the suditor of that account. 
. KERR 
. —_: 

His ledger card is posted at exactly the same time and all of the amounts 
introduced into this machine are added into a locked-in total. No one can get into 
this mchine, take the totals out without authority, or without this key to unlock 
this machine. If an amount is once introduced, it is locked in there and stays 
there until the end of the month. 

Essentially, without getting into the greatest of details, that is the 
system which is widely in use. This member carries this receipt with him, which 
is good for just the period he shows. If he is paying for the current month of 
November, this receipt loses its value at the end of November. If this gentleman 
were paying through next February, this receipt would be valid until next February. 
And-he receives a receipt each time he makes a payment, which is carried with him 
and, as you vill note on the very face of the receipt, the machine prints this 
wording: . "Receipt of payment mst be carried with your official member's identi- 
fication card." Tt then shows the local unit to-whom he has. made the payment; 
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because he could be a menber of '@.local in Philadelphia, but he could pay nis 
ames in Chicago just by the nature/of ‘the fact he is treveling West. And the 
receipt is also signed by the sccateanpeireaswrass His signature appears on 
there from an electrode, which is built within the machine. 
HHH HEE 

THE COURT: But where do you get it to put it in the mechine? 

"PHE WITNESS: I don't believe I quite understand you. 

THE COURT: Where do you get all this information? 

THE WITNESS: Well, when the man comes in to pay his dues, we intro- 
auce that into the machine by this. We select his ledger card. We verify that 
it is the right man and the right ledger card. We merely drop it| into the mechine 
in this manner. 

% He HEE 

THE COURT: .Well, then, what do you do when there is a check-off? 

THE WITNESS: A check~off, we handle that in exactly the same manner}; 
‘because the check-off comes in on a large list. Soy. let's assume that this check- 
off was rendered by company. "A, or ‘barn:"A,” or whatever it my be. All of the 
ledger cards of the men working in that particular company are so lined up that 
as that list comes in, we merely take the first ledger card, we drop it in the 
machine, we refer to the check-off list, to see that that man, the money has been 
deducted from his salary, and iustead of using an "A" or a."B" cashier here, we 
merely depress a check-off key, which gives us a. running total.and positive proof 
that we have posted everybody on that check-off list. 

THE COURT: As of what date? 

THE WITNESS: As of the date the check-off list is received. 

THE COURT: By the secretary-treasurer? 

THE WITNESS: Yes, sir. Yes, your Honor. 


HEHEHE 


} (By Mr. Williams) What is the approximate cost of these machines, 


Mr. Knoebber? 
A Those machines, dependant upon the mmber of totals, run in the 
vicinity of $4300 to $5200. That is before taxes. 


KEKE 
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Mr. English has asked me to go ahead with the construction of a hundred 
machines of the smaller variety, which will reguire an investment in the vicinity 
of $1800, 


CROSS-EXAMINATION BY MR. O'DONOGHUE: 

Q Mr. Knoebber, I note that in your direct examination you stated 
that you undertook this task about five years ago after a conference with Mr. 
English? 

A Yes, sir. 

Q I noted directly that you stated that this was merely to get 
records of dues paying or initiation fees in local unions? 

A That is right; to comtrol the income.in local unions. 

Q Merely to ccmtrol the income in local unions; right? 

A Right. 

Q Tt bad nothing to do with the flowing of reports from a local 
union to the International? ; 

A Yes, it does, Mr. O*Donoghue. 

Q At thet time, when you went out, it had nothing to do with 
patting in reports from the local to the International? 

A Yes. Yes, tt did. 

g Do you have a monthly report that goes into the International? 

A I believe I have a blank copy of it. Yes, I believe this is a 
current copy. 

-Q After I come into a local union and pay my dues and I.am the 
secretary-treasurer, and you punch the ledger mumber, and you punch the amount 
of the dues, you have my ledger card in the machine, don't you? 

A —- Right. 

And after you punch it, it goes upon the ledger card, doesn't it? 


Q 
A That is right. 
Q 


And then you give me back this receipt, here, which is attached 
to Defendant's 662 
A Right. 
Is there anything in that mmual transaction that goes in to the 
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A No, there is nothing. 
Q Now, at the end of the month, at the end of the month, there is 
@ sheet that each local union sends in to the International, isn't it? 
A That is right. 
@  And.all the local does is total up the mumber of members that 
have paid dues, do they not? 


The machine totals. it up for them. 


A 
Q The total is taken? 
A 


That is right. 
Q At any rate, what goes in to the International is a mumber like 
this, a local union will write 400 dues members paid by 40 cents, and that is all 
that goes in to the International? 
MR.. WILLIAMS: .Excuse me. I think we ought to put the record in 
rather than have it described. I will offer it, if you wish, as a defendant's 
exhibit. It is the best evidence of what it contains by the way of information 
to the International. 


MR. O'DONOGHUE: I will ask him questions first before we get this 


Q At any rate you state, Mr. Knoebber, that the secretary- 
treasurer would take the total off of the machine. At any rate, there is 
nothing on the report that goes in to the International that shows it is taken 
off the machine, does it? 

HHH KX 

Q (By Mr. O'Donogime) Let's just finish this up, 
The local union has a. form furnished by the International? 
Right. 
And which it sends in to the International each|month, right? 
That is right. 
And that form in a-way will show how many dues paying members -- 
Right. 
--paid dues that particular month, correct? 
That is right. 
And they put the mmber down? 
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That is right. 


From that sheet, ‘that sheet, the result may be taken from the 


A That would be the only source they would have to get it. 

g But there is nothing in the machine that controls the figure 
of the report? 

A Yes, -there is. 

Q Other than the taking off of the total by the mamal entry of 
the particular secretary-treasurer on the monthly report? 

A The machine makes a complete detail journal audit sheet of each 
and every transaction. 

g Right. 

A Which is retained in the machine. I did not take the time of 


the Court to take that out because it is of a technical nature. I would be 


happy to do so. 

Q But he could mike any particular entry that he sends in to the 
International, couldn't he? 

A He could. He could transpose that in any way he wished. 

Q As I say, nothing dealing with this report is placed in that 
particular machine? 

A That is right. ‘hat is right. 

Q Now, you handed me a monthly report, I believe, called remit- 
tance statement and supply order. Is this the one that was used, we will say, 
,@uring the year '55, if you know? 

A I do not feel that I could answer that. ‘The reason being, 
Mr. O'Donoghue, and the reason I have some of these blanks, is that I have been 
asked -- I believe this was|at your suggestion, and it had already been in the 
works -- to redesign this so that this report when it comes in to the Inter- 
national, and.it only requires cutting off a half inch of the form, will be 
placed in the machine and will be a positive lock between what has transpired 
and what is being reported. That is being worked on right now. 

-Q Just before Price-Waterhouse report went in -- let's just stay 
with this. This particular report here, if I were @ local union secretary- 
treasurer, taking this monthly report which you have given me -- which I will 
suggest that the record will show that it is Monitor's Exhibit for identification 
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THE CLERK: 76. 

Q _- 4% has here monthly per capita tax 40 cents edch. Enter 

here. The financial secretary-treasurer would put down here 400|and he would 

multiply that by 40 cents and would be sending in $1607 
That is my understanding. 


That is for the sheets that went in? 


A 
Q 
A Yes. 
Q 


Did the International, after Price-Waterhouse report come to 
them, then call you in relative to the Price-Waterhouse report? 
A I have a copy of the Price-Waterhouse report. nee is the 
large, thick mamal thet was submitted by them, yes. They did call me in. 
Q The International did call you in and give you a copy of the 
Price-Waterhouse report? 
A They allowed me to read the copy they had. 
Q And you worked, I believe, with Mr. Mullenholz on that? 
A I did, sir. 
Q Now, at the time when you undertook this survey did Mr. English 
give you a copy of the International's constitution that was in jeffect in 1952? 
A I do not believe that he did. 
Q Did he ask you to take the International's constitution and 
integrate a modern, electronic bookkeeping system that would be in conformity 
with the reports that should flow from the local union to the International? 
A Yes, he did. 
He did. Did you devise such a machine? 
I devised such a machine. 
What sections of the constitution did you go over? 
I did not go over the constitution at that time. Mr. English -- 
MR.. WILLIAMS: Let him finish his answer, please. 
A Mr. English gave me -- I was not and have not tried to inter- 
pret the constitution -- gave me three definite requirements, and I know that 
there were many discussions on those. 
Q WiLL you state those three requirements. 


A One is that an adequate, up-to-date record be kept at the local 


level to reveal the true standing of any member at all times. ‘The second one was 
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that a control be placed over all income so that the secretary-treasurer who 
was accountable for this would be adequately informed as to all income at all 
times; and third, that a member would receive positive proof of his standing at 
all times and getting away from the old fashioned dues stamps that they used to 
have where they pasted and tore them out of books and so forth. 
g So the three requirements,-that there would be a record of 

good standing membership? 

That is right. 

That had nothing to do with anything that went back to the 


Right. 

Second, these would be a control of the amount of money that 
came into the local so the secretary-treasurer would know it? 

Right. . 

That merely dealt with the local union? 

Right. 

The third one was that there would be a record or receipt given 
to the individual member? 

Right. 

That had to’ do with between the individual member and the local? 

Right. 

What did you do with the reports that went from the local to 
the International? 


A Mr. O'Donoghue, at the time we got into this, it was anticipated 


THE COURT: Answer his question, please. 
What did we do regarding that? 


Yes, -the reports going from the local to the International? 


A At that point we did nothing, because we felt that that was a 


part of the overall system which would proceed in orderly fashion as these 
machines were installed. 
Q Did you study the International's constitution? 
A I have since that time. 
Q I will hand you a copy of a 1952 International's constitution. 
And I am going to read you this section. It is Article X, Section 7 (a). 
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The local secretary-treasurer shall forward to the General 
Secretary-Treasurer the names of all members initiated dr reinstated, 
together with those who became suspended for nonpayment of dues or for 
any other cause. 

You read that section at the time you went out to the local unions, didn't you? 
A Yes. 


You knew it was there? 


Q 
A Yes. 
Q 


With respect to this monthly report sheet -- 
May I have that, please, Monitor's exhibit. 
This monthly report sheet from local unions to the International 
kmown as Monitor's Exhibit No. 76, wes that monthly report sheet then in use in 
1952? 
A Tt was in use. I can't assure you that it was in) the same form. 
I don't know. ‘There has been a reprinting of this because of necessity required 
back there. But generally in the same form, yes. 
Q The monthly report, did the monthly report that went from the 
local union to the International give the names of all members initiated or re- 
instated and did it do that? 
A This monthly report does not. And the one that 1 was familiar 
with approximately five years ago, I believe there was a supplemental list 
attached. But as a part of this report, no, I have never seen that. 
Q Nor did the report show those members who were suspended for 
nonpayment of dues or any other cause, the report, this Monitor's Exhibit 76? 
A This does not show it. 
Q Did you take that into consideration, that the constitution 
called for that and that any system that you put in should in a measure inte- 
grate this section of the constitution into those reports that would flow from 
the local to the International? 
A I was under the impression that the International.was getting 
this list, which they are getting for miling purposes. Each new member. 
Q I asked you -- we will come to that section later. 
A No, I.did not take that into consideration. 


Q You did.not take that into consideration? 
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No. 

g ‘Did “you aiso.teke into consideration the subsequent sentence 
of Article X,.Section 7(a). Also with a correct list of those who take transfer 
or withdrawal cards and shall promptly notify.the General Secretary-Treasurer 
upon the death of a member. | Did you take into consideration that would show such 
withdrawal cards, or the death of a member that would be gone and be reported 
back to the International? 

A. No, I did-not. 

g Actually, your report, your machine was designed on those speci- 
fically three purposes which you detailed for the benefit of the local union 
accounting? 

A Those were the basic. 

Q Now, you asked just a.mimite ago, you stated that -- I will ask 
you if you checked this at the International at the time that you went in, the 
auties of the General Secretary-Treasurer. 

MR.. WILLIAMS: Where are you reading from? 

MR. O'DONOGHUE: I am reading from Article XXII of the '52 
constitution, and which is the same practically as the ‘57. 

MR. WILLIAMS: What page? 

MR. O'DONOGHUE: It is on page 7h. ° 

MR. WILLIAMS: ‘That isn't the duty of the General Secretary- 
Treasurer, Mr. O'Donoghue. 

MR. O'DONOGHUE: It is called the duties of local secretary- 
treasurers, Article XXII. 

Q Now, this section says the local secretary-treasurer shall 
report to the General Secretary-Treasurer by the 10th day of each month the 
manber of men that are being carried on the books of the local union as good 
standing members, as of the first day of that month, and all new members. who 
have been initiated during the previous month and.all members who have paid up 
their back dues and again became in good standing. This report mst be made on 
the monthly report blank that is issued by the General Secretary-Treasurer. 

You read that at the time that you-went into this machine, didn't you? 

A Right. 

g And. I take it this is substantially similar to the monthly report 


sheet that the General Secretary-Treasurer ‘sent to the local unions at that time, 
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Monitor's Exhibit No. 762 

A T am not familiar with that, Mr. O'Donoghue. It/is being worked 
on et present and it is the next order of business. But I.am not familiar with 
their current reporting. 

Q ‘Me. Knoebber, isn't this substantially the same that was in 
effect in 1952? 

A Yes. 

Q Now, did you know whether or not this Section 12 of Article XXT 
was observed, or did you take it into consideration, local secretary-treasurers 
must report the names and addresses of all new members coming into the local 
union to the general office? 

A Yes, I was aware of that. 

Q Was that observed by the International? 

A I don't believe I am qualified to answer that question. 

MR. WILLIAMS: ‘This witness isn't qualified to answer any of 
these questions. And the fact is that these constitutional provisions have been 
observed and I inténd now to prove it through a qualified and competent witness, 
4f¢ his Honor permits me, because the sole purpose for offering bnts man was to 
show that records of payment showing good standing were kept at/ the local level. 
But I am going to show that these provisions were complied with| and the names 
were sent in to the General Secretary-Treasurer, as the constitution provides. 

I object to your asking him about this because he doesn't know. 
Q (By Mr. O'Donoghue) Did you go also into this section of the 
constitution, Section 13, local secretary-treasurer shall send |to the General 
Secretary-Treasurer & revised list quarterly of the names and addresses of all 
members in good standing in the local union? 
A No, Mr. O'Donoghue, I did not. 
Q You weren't interested in the reports flowing from the local 
union to the International, were you? 
A Yes, I was interested in that. 
Q Way didn't you go into thst and see what mtters came from the 
local union to the International? 
A Me. O'Donoghue, that is all part of an overall system which 


was requiring years to install. And it has taken us four years to get 71 per 
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cemt of the membership under this. system. And that is a part of it all. I 
anticipate being actively engaged, and hope I will be, for a mmber of years 
+o come yet. Because any system-as vast as this, and I have installed many, 
but this is the largest one ‘that I have ever personally undertaken. It has 
taken months of travel and everything. 
Q You had one meeting with Price-Waterhouse, I believe, didn't 

yout 

That is right; I did. 

And you demonstrated this machine? 

That is right. 

Now, on the night of September 16,.the Board of Monitors were 


taken into a back room and you demonstrated this machine to the Board of Moni- 


tors, didn't you? 

A That is right. 

Q ‘That is the! first time you have discussed, exhibited that 
machine to the Board of Monitors? 

That is right. 

Or discussed it with the Board of Monitors? 

That is right. 

the Board of Maxitors ‘made no suggestion to you, or-your company 
with respect to what modifications, additions or else they would want to make to 
this particular system, have they? 

A —-No, the only ome, Mr. O'Donoghue, I believe I called this 
reporting form to your attembion, you expressed & desire to get together with 
myself and the Price-Waterhouse. 

Q And I told you that we would be happy to meet with you and sit 
down and try to go over this entire system, didn't we? 

A ‘That is right. 

‘Now, how many local unions have this particular type of 


Approximately 450. 
Have this machine here? 
Yes. 


This particular type? 


Thet is right. 

What about the 450 local unions? 
They have no machine. 

So you haye about one half of the local unions with these 


Well, it's one half in number, yes; 71 per cent 


HHKEKE 


Q (By Mr.. Schmidt) I believe you explained fully 
this receipt? 

A That is right. 

Q I wish you would explain to his Honor the reason for the 


entries on the reverse side. of the receipt? 


A Well, the embries on the reverse side of the receipt -- there 


are no entries. ‘There are merely information on the reverse side. The receipt 
reads as follows: 


THE COURT: .Go ahead. 


5 
A If dues are paid to agent in the field or mail » the member 


should write his name on the following lines and submit this perforated stub 
with the payment. 

There is then a line for his name. 

Many of the members in distant commmities mail their payments 

in. So to assure @ proper crediting they mil in a portion of this receipt. 

In addition, it says: Dues are payable in advance on or before the first day 

of each month. Spaces below may. be used as a temporary receipt in the event 

dues are paid to an agent or steward away from the office. | 

Tt then shows the date the payment has been received by the steward, 

the amount, and the steward's initials or name. 

Tt then has a notation: Request a withdrawal card when leaving the 

craft. Notify at once any change of address. 

g Now, none of this information that would be entered on the 


reverse side would ever find its way on the tape; isn't that correct? 
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A That is correct. 

Q You referred to.the ledger mumber. Would you please explain 
whether the ledger number appears on each receipt? 

A The ledger number does appear on each receipt. As you have & 
sample before you, in the third box. 

Q And are the ledger mmbers serialized over the whole group of 
locals, or does each local have its own set serial or sequence of ledger numbers? 

A Each local has its own set serial of ledger mmbers, . sequence. 

Q So that one person belonging to 108, as another belonging to 
Local 2282 

A He could have the same ledger number. 
BY.MR.. O'DONOGHUE: 

& There is no control at the International over these ledger 
muambers in locals? 


A No. 


WILLIAM THOMAS MULLENHOLZ 
resumed the stand, having been previously duly sworn, and was examined and 
further testified as follows: 
DIRECT EXAMINATION BY MR. WILLIAMS: 
g Mr. Mullenholz, you have been sworn. 
Would you tell the Court, Mr. Mullenholz, whether or not names 
of members in locals who have been dropped are sent in to. the General Secretary- 
treasurer's office as a standard practice from the locals throughout the country? 
A sch sn Lec ib bem Gach Bice bny Soauicien “they react in 
to the International, but rather to the magazine department, to the Ransdell Printing 


Company, monthly. 


CROSS-EXAMINATION BY MR. SCHMIDT: 

Q Ie it is true, as you testified, Mr. Mullenholz, that the Ransdell 
Publishing Company, or Printing Company, gets all this mterial, is it correct to 
say that the Teamster mgazine is sent to every Teamster member in the country? 


-19- 


641 


A ‘Tt is not sent to every Teamster member, because it is not 
possible in the magazine mailing department to keep that mailing up-to-date 
because of the turn-over in the International Union. 

Q What is the discrepancy between the actual mmber of members 
and the mumber of magazines sent out? 

A Oh, roughly, I'd say about 10 per cent; 5 to 10 per cent. 

MR. SCHMIDT: That is all. 
REDIRECT. EXAMINATION BY MR. WILLIAMS: 

g What is the turn-over now, Mr. Mulienholz? 

A Based on the figures that were given to me for ‘the month of 
September, there were approximately 40,000 names dropped from the mailing list. 
There were approximately -- There were an excess of 30,000 names added, and 
approximately 1200 changes of address. 

Q What is the turn-over in the course of 8 year? 

A In the course of a year, based on that -- members that are 
dropped and who are added to the mailing list? This is a very rough guess, 
because I am not familiar with all of the figures. But, basing it on that 
one month alone, why, it would be, oh, I'd say possibly 500,000 changes a year. 

ee 
MR. WILLIAMS: I was about to prove this morning through 
Mr. Mnllenholz that accounting procedures of the subordinate bodies had been 
reviewed and are being reviewed pursuant to this decree by the General Secretary- 
Treasurer's office in conjunction with Mr. McGinley. 
MR. O'DONOGHUE: With Mr. McGinley, not with Price-Waterhouse. 
I didn't stipulate to that. I don't see the relevancy of it.| If you offered 
it, I don't see the relevancy of the fact that Mr. Mullenholz|for the past ten 
months had been working with Mr. McGinley on setting up or establishing auditing 
procedures with McGinley and Company, their certified auditor, If he says they 
have, then I will accept it. But we have not as a. Board of Monitors completed 
with Price-Waterhouse our study of local union auditing procedures to make any 


recommendation. 
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Testimony of Jesse -L. Carr 


JESSE L. CARR, SWORN 

DIRECT. EXAMINATION BY. MR.. WILLIAMS: 
Q Will you state your full name, please, Mr. Carr. 
A Jesse L. Carr. 


* * * * a * * * 


Q What is your occupation at the present time? 
A 


I am secretary-treasurer of the Teamster's Local 959. 
* * * * * * * * 
Q How long have you been an officer or agent of the 
Teamsters in Alaska? 
A Approximately six years. 
* * * * * * * * 
Q Now, how many members were there in 959 prior to 
this year? 
A Between 1500 and 2,000. 

* * * * * 

Where was 183 located? 

In: Fairbanks, Alaska. 

How far north of Anchorage is Fairbanks? 

Approximately 439 miles by road and 300 by air. 

Now, how many members were there in 1957 in the 

local, 183? 

Approximately 550. 

Now, how many members were there in the Kodiak 
local? 

A I think there were 70, 75. 
-Q What is the number of the Kodiak local? 
A Local 500. 
Q And how far from Anchorage is the Kodiak local 

situated? 


A Approximately 300 miles. 
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Q So that there were something in the neighborhood 
of 2,000 to 2,500 members in the whole Territory of..Alaska 
in '57? 

A Yes, sir. 

Q Now, what was the status of these locals? We 
they autonomies or trusteed? 

A They were under trusteeship. 

Is that true of all three? 
Yes, sir. 
Who was the trustee of these locals? 
Fred. Verschuern, Jr., in Seattle. 
Who was his agent in Alaska? 
I was. 
* * * * * * * 
Now, prior to 1958, Local 183 was servicing the 
whole northern half of the Territory of Alaska, is that correct? 
A Yes, sir. 


* * * x* * * * * 


Q (By Mr.- Williams) ‘When was the subject of merger 


of 959 and 183 first raised? 
A Well, since I have been in Alaska, it has been 
period of the last six years I have been there. 
* * * * * * * 
When was your meeting held in Anchorage? 
On December 6. 
How large was the attendance at that local? 
We had the largest attendance that we’ever had. 
THE COURT: That was not the question. Tell) him. 
Four hundred seventy-five. 
Was the question of merger voted at that meeting? 
It certainly was. 
And what was the vote? 


‘Four hundred seventy-five to nothing, unanimous. 


Q Now, with respect to 183, Mr. Carr, were you 
present at the meeting at which the merger question was 
voted upon? 

In 183? 

Yes. 

Yes, sir. 

You recall on which night that meeting was held? 
I believe it was December 12. 

Q How many members were present at the meeting on 

December 12 of 183? 
One hundred thirty-one. 
Was the question of merger voted on that night? 
Yes, sir. 
‘What was the vote? 


* * * * * * * 


THE COURT: Mr. Williams, you read it out for the record. 


MR. WILLIAMS: What page did you have it there? 

MR. O'DONOGHUE: The third page, about the 
fourth paragraph from the top. It's the second. 

MR. WILLIAMS: |The vote was called for; 114 in 
favor, 12 against, 5 not voting as the 5 new members did not 
understand what it was about. 

THE COURT: You will agree to that, Mr. O*Donoghue? 

MR. O'DONOGHUE: Yes, I do. 

* * * * * * * * 

Q (By Mr. Williams) Mr. Carr, are you familiar from 
your own knowledge as to what noti ication was given to the 
‘membership of 183 concerning the meeting and the question 
which was to be discussed? 

A Yes, sir, I an. 

Q Would you tell! the Court what notice was given and 
whether or not they were! advised that this question was going 


to be discussed, 


* * * 


A ‘The notice by the regular notice of posting the 
notices to the different companies and also by a news broad- 
cast, which I think you will have a letter there that bears 


it out, for three days over -- I think it was station KTVA, 


in Fairbanks, I think it was three days prior to the meeting 


pf December 12. 
-Q What was the notice that was given to the best 

of you -- 

MR, O'DONOGHUE: Does he have copies of it? 

THE COURT: Show it to Mr. O'Donoghue. Perhaps 

agree on it. 

JHE CLERK: Defendant's No. 70. 

MR. SCHMIDT: No objection. 

MR. WILLIAMS: I offer No. 70, your Honor. 

THE COURT: You state it. 

MR..WILLIAMS: Attention. Attention. Attention. 
It's Local No. 183. December 9, 1957. 

All members are urged to attend a special meet- 
ing at Carpenters Hall,. December 12, 1957, at 8:00 p.m., to 
discuss local autonomy, proposed merger of Local 183 and 
Local 959, and the election of officers. All members are 
urged to attend. This is a very important meeting. 

Robert J. Dixon. 

Now, you say that notice was given over the radio? 

Yes, over, I believe it was television. | 

What is the television station there? KTVF? 

Yes, sir, that is it. 

* * * * * 

BY MR. WILLIAMS: 

Q While Mr. Schmidt is looking at that, Mr. Carr, 

I want to ask you, at the 183 meeting on December 12, were 
the questions of autonomy and the questions of merger 


presented separately or were they presented together to 


the membership? 


MR. en ae minutes are the best @ sence of 


that, may it please the Court. 

MR. WILLIAMS: The minutes are not the best evidence. 
The man who was there is the best evidence of it, I think. 

THE COURT: If he was there, he may testify. 

THE WITNESS: They were presented to the membership 
separately. 

BY MR. WILLIAMS: 

Q Which one was presented first? 

A Merger. 

Q It was after merger was voted that autonomy was 
voted? 

A No, sir. I think that they were voted together. 
I might be wrong. I think that the both items were voted on 
at the same time. However, they were discussed separately. 

Q Oh, I see. 


bd * * * 


CROSS EXAMINATION 
BY MR. O'DONOGHUE: 

* * * * * * * * 

Q Now, Local 183! in Fairbanks was chartered about ten 
years ago; was it not? 

A I believe it was in 1947. I am not too sure of that. 

Q And about two years after being chartered, it was 
put under trusteeship in about 1949? 

A I am not sure of the eatec: Mr. O'Donoghue. 

Q Well, just your best recollection. It has been under 
trusteeship, Local 183 in Fairbanks, for about eight years; 
hasn't it? 

Yes, sir. 


When did you become a member of the Teamsters, what 


December 2, 1946. 
And when were you sent over into Alaska? 
I wasn’t sent there. I went up as a regular member 
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of the Teamsters Union. 
As a member of Local 959 of..Anchorage? 
Yes, sir. 
When were you appointed secretary-treasurer? 
Approximately a year ago. 
Did you attend meetings of Local 183 within the last year? 
Yes, sir. 
Were you at the January meeting of 1957? 
MR. WILLIAMS: Fifty-seven? 
BY MR. O'DONOGHUE: 

Q January 1957. 

A To be real truthful, I couldn't say. 

Q Well, let's go back through the year 1957, from 
January through December the 12th. What local union meetings 
over those twelve months of 183 did you attend? 

A During the period of 1957? 

Q Yes. 


A I would say three or four. 


Q Can you give us the months, please, for the three 


or four? 
A No, sir, I couldn't. 
Q Now, I noticed you stated to Mr.. Williams on |direct 
examination that there had been much discussion about a merger 
among the members of the Local before the vote of December 12, 1957. 
Yes, sir. 
Am I right? 
Yes, sir. 
Q At any of these three local union meetings, was the 
question of merger discussed? 
A Yes, sir. 
On the floor? 
Yes, sir. 
Did you bring the minutes of the meetings with you? 
No, sir, not all of them. 
Don't you think that was a very important matter to 
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A Well, no, sir, I do -- 


have here? 


MR. WILLIAMS: Your Honor, if counsel wanted those 
minutes, he knew how toiget them through the processes of this 
Court; or all he had to do was ask for them. I don't see 
what relevancy something that happened back in '57 has to 
what we are discussing here, which is the notice on the merger 
meeting of December 12. 

THE COURT: Gentlemen, the witness has answered, no. 

You may proceed, 

MR. O'DONOGHUE: All right. 

BY MR. O'DONOGHUE: 

Q Now, don't you think, as a local union official 
rather, an International union official, because you were 
representing the trustee of the International, with respect 
to both Local 183 and Local 959 -- that there should have been 
a vote of the’ local union authorizing a merger before you 
submitted it to the International? 

A No, sir. In this respect, if I might explain. 

Q Yes, surely, go right ahead. 

A During our discussion with. Frank Brewster in 
Seattle regarding the autonomy of Local 959, it was discussed 
that if 183 in Fairbanks didn't agree to the merger, that 
Local 959 in Anchorage would go on their own, because we had 
a better chance of gaining local autonomy than Local 183. 

Q Now, I want to ask you, getting to this question of 
the discussion of merger, can you tell me one local union 
meeting of 183 during the year 1957, to your recollection, 
what month, it was discussed on the floor? 

A During 1957? 


Q Yes. 


A I couldn't give you the month, Mr. O'Donoghue. 


Q Now, let's get to this question. You just testified 
that you had a meeting with Brewster. 


A Yes, sir. 
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Yes, sir. 
When was that meeting? 
That was in the.latter part of November. 


Q Had you been. authorized by Local 183, by the vote 


of the members, to discuss with Brewster a question of merger 


with Local 159? 

A Of 959? 

Q._.. Yes. 

A No, sir. 

Q You took it upon yourself to discuss this with 
Mr. Brewster; didn't you? 

A Yes, sir. 

Q Now, when you made this report to the International, 
dated December 6, 1957 -- that document that Mr. Williams 
just showed you -- 

MR. O'DONOGHUE: May I have it, please? 

MR. SCHMIDT: This one? 

MR. O'DONOGHUE: Yes. 

BY MR. O'DONOGHUE: 

Q  -- you didn't state in that document to Mr. Beck 
that there had been any vote of approval of both local) unions 
relative to a merger; did you? 

A No, sir, I didn't. 

Q Now, you said you discussed this with the members. 
Where would you discuss it with the members of 183? 
A On several occasions, I went up during the week, 

when they have had trouble, or during the month, without 

attending a regular meeting, that I have had members approach 
me, and also in the Anchorage area, where the Fairbanks 
members journeyed looking for work, numerous occasions. 

Q Now, Mr. Carr, let's get to this question of 
posting notices just for a minute. Did you post any notices 
at any particular place about this meeting of..December 12? 


A In Fairbanks? 
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Yes, in Fairbanks. 
No, sir, I didn't. 
Did you go out and see where they were posted? 
No, sir, I didn't. 

Q Did you give any directions to Dixon or anyone else 
to post them? 

A Yes, sir, I. did. 

Q What instructions if any did you give Dixon? 

A I told Mr.. Dixon and Mr. Leslie, who was the business 
agent in the Fairbanks area at that time, to post them at the 
regular places of employment, as we do always|/at a special 
“meeting. 

Q What are the regular places of employment, if va 
know, in the City of Fairbanks? 

A Well, the local companies, such as the Coca Cola 
plants, the -- 

Q Fuel plant? 


“Fuel, and so:-forth. 


No, sir, I didn't. 


A 

Q You didn't see whether they were pasted or not? 
A 

Q 


So of your own personal knowledge, /you don't know 
whether they were posted? 
No, sir, not the notices. 
And you couldn't testify as such under oath? 
That I had seen them posted? 
Right, of your own personal knowledge. 
That is true. 
The testimony that you can give only is that you 
gave instructions to Dixon; correct? . 

A Yes, sir. 

Q And did you also give Dixon instruction to see that 
they were also telecast over the television station, KDTF -- 
whatever the name of it is? 

A No, sir, I didn't. If I might explain this? 


Q Yes, surely. 
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A Dixon called me and asked -- the reporters -- actually, 
this was a hot issue in the Fairbanks area, and the reporters 
were bothering him. He asked me if he was to give them a 
statement; and they did; and I understand they ran it for 
three days or three nights. 

Q You told him, all right, to give it to the television 


station, so that they could telecast it? 


Yes, sir. 
You didn't hear that? 

A No, sir, I didn't. I wasn't in Fairbanks. 

Q But the only direct notice that you gave Mr. - Dixon 
about the calling of this special meeting of December 12 was 
the specific instruction that he was to post it on all the 
boards of the employers where the men were employed in the 
Fairbanks area? 

A Yes, sir. 

Q ‘That was the only direction you gave? 

A No, sir, there were other things. ._The News Miner 
Newspaper in the Fairbanks area, who has been adverse to - 
the Teamsters Union in that territory fora long time, and I 
told him to limit the amount of advertising that he was to 
give the Fairbanks News Miner. 

Q Oh, you did tell hin, then, to also advertise it in 
the paper? 

A Yes, sir. 

Q ‘What instructions did you give him as to that? 

A I didn't. I just told him to limit the amount of 
space that he would give the paper, 

Q So you told him two things: You told him to post 
the notices at the employers’ places, and then also to put 
a notice in the Daily News Miner; is that right? 

A Yes, sir. 

Q And to put it in for three days; right? 

A I don't know if it was three days. 
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“Well, you told him to put it in?- : 

A “Yes, sir. 

Q Now, I hand you a copy of the Daily, News Miner for 
Fairbanks, Alaska, Wednesday, December 11, 1957... Is that the 
notice? 

And it reads as follows: 

"Notice. Special Meeting,. Teamsters ™ 

Local No. 183, Thursday, December 12, 1957, 

8:30 p.m.,; Carpenters" Hall, 315 Fifth Avenue. 

Very important. All members attend.” 

Right? 

A Yes, sir. ea 

Q That is what was published in the Daily News Miner; 
isn't it? =e 

MR. SCHMIDT: What is the answer to that question? 
BY MR. O'DONOGHUE: | 
That is what was published in the Daily News winer? 
‘Yes, sir, it is. 

Nothing there about merger; is there? 
No, sir. 

Nothing there about election of officers; is there? 
No, sir. | 
Nothing there about local autonomy, is there? 


No, sir. 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 


Nothing there about consblladstéion! ‘with Anchorage 
Local 959? 
A No, sir. 
MR.. WILLIAMS: ©Are you putting this in? 
MR. O'DONOGHUE: ‘We will offer that as Monitors" ‘Exhibit. No. 77. 
THE CLERK: No. 77. | 
THE COURT: Monitors' Exhibit 77 will be received. 


* * a * * * * 


@ © 
BY MR. O*DONOGHUE: 

Q Don't you think it would have been proper and fair 
that you would have had a uniform announcement both in the 
newspaper and in the telecast? 

A Not in that newspaper, sir. 

Q Well, everyone reads the newspaper; don't they?. 
The members of your local union would take that newspaper and 
look at it; wouldn't they? 

A Yes, sir, they probably would. 

Q There is nothing in this notice in the Daily News 
Miner, either, bot voting on merger; is there? 

A No, sir. 

Or voting on the election of officers? 
No, sir. | 

Or voting for local autonomy? 

Ko, sir. 

Q I notice with respect to this posting on bulletin 
boards, which you introduced into evidence -— I am going to 
Wand.it to ¥ --"that ‘notice doesn't say anything that there 


is going to be voting at this special meeting on merger with 


959; does it? 

A Not about voting. 

Q Says, discussion; doesn’t it? 

A Yes, sir. 

Q If you were going to take a vote on a merger, don't 
you think in the notice that you were going to post, that 
you would specify that there is going to be voting that 
particular night on merger? 

A No, sir, not -- 

Q You don't think that would comply with the require- 
ments of a special notice for a specially-called meeting for 
a designated purpose? 

A No, sir, I wouldn't in this case, Mr. O'Donoghue. 

Q You know, if I read a notice, and I am a member of 
your Local 183, and it said: Special meeting. tonight for 
discussion of merger with Local 959 of Anchorage -- you think 
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that would be fair enought notice. for me to feel that there 


was going to be a vote on that proposition tonight? 


A Yes, sir, because there was enough talk about it 
around town. 
Q As long as you had, "discussion," that would cover 
voting also? The word "discussion" to you would also cover 
voting, notice that there was going to be a voting on a merger? 
A The discussion before the vote, yes. 
* * * * * * * x 
Q Now, I take it the two things that you gave about 
notice -- and let's be clear about it -- you gave notice to 
Dixon and to Talbot that they were to post this notice that 
I just read to you about a discussion at this special 
called meeting December 12. 
A Dixon -- 
You told them to post that? 
Yes, sir. 
In the shops in Fairbanks where the men were employes? 
Yes, sir. 
Q Then later, there was a-call from Dixon to. you, and 
you told him to put it on the telecast; right? 
A I didn't tell him to put it on the telecast. I 
told him to answer the reporter. 
Q Did you dictate to Dixon the notice, the words in 
the notice that was posted, that I just showed you, about 
discussion of a merger and a discussion of election of local 
officers and local autonomy? Did you read that to him over 
the long distance? 
A There was discussion about -- 
THE COURT: You must answer his question. - 
BY MR. O'DONOGHUE: 
Q Did you give him the wording of it and tell him: 
This is the wording of it, over long distance? 


A Not entirely, no. 


Q What do you mean, not entirely? Did you tell him 
some of it? 

A Some of it, yes. 

°Q Tell me how much you told him what to put in? 

A I told him this, to be sure that the members had 
adequate notice, and to put in that we were proposing merger, 
the election of officers, and so forth. In other words, 

I wouldn't dictate anything to the man over the telephone. 

* * * * * * * * 

Q Mr. Carr, the members of Local 183 work in other 
areas than in the City of Fairbanks; do they not? 

A Yes, sir, they do. 

Q During the winter months there remains about a 
membership of 300 out of 183 who reside in the territory, 
now the forthcoming State of Alaska; isn't that correct? 

A Three hundred fifty to four hundred. 

Q Now, isn't it true that approximately 200 or more 
members of Local 183 worked outside of the City of Fairbanks, 
up on the Dew Line, and in other areas outside of the City 
of Fairbanks? 

A Two hundred? 

Yes. 

During the month of- December? 
December, yes. 

No, sir. 

Q How many would you say worked outside the City 
of Fairbanks? 

A I would say a maximum of 50 or 55 during that 


period of the year. 


*  * x * * * * * 

Q If you tried these men in November, it was the duty 
of the local executive! board to report to the next meeting 
of the membership what action they took-on those charges? 

A They did. 


Q Yes, that is what I am saying. . This was the next 
meeting after their trial; isn't that correct? 

A Evidently, it was. 

* * * * * * * * 

Q You know, don't you, Mr. Carr, that the notice 
that Cserpes,. Spevak, Martin and Benson received, the notice 
of their expulsions, was.on the morning of December 127 

A No, sir, I didn't at that time. 

* * * * * * * * 

Q You read, did you not, the complete history of the 
trials of these five men and what action had been taken by 
the local executive board in expelling them? 

A Yes, sir. But as far as the complete history of the 
trials is concerned, I reported the final action that 
was taken against these men. 

* * * * x o% * * 

Q Did Brother Brewster, when.you met him in Seattle, 
say, 0.K., you goon back to Alaska, and I will take this 
up with Dave Beck and see if we can't put this merger through? 
Brewster told you that; didn't he? 

A If -- with qualifications. % 

Q Yes. In fact, he said: Now, you go back and you 
write a letter in to Dave Beck, and tell him all about this 
merger, how you want it. . Didn't he? 

A Yes, sir, he did. 

Q So you went back and you addressed a letter of 
December 6, setting forth all. the good points about the merger, 
before you had this meeting of December 12 of Local 183? 

A Yes, sir. 

Q Right? 

A Yes, sir. 

Q And you were in charge of Local 183 for 
Brother Verschuern? 


A Yes, sir, I was. 


Q Who was the trustee? -He was acting .as trustee of 183? 
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Yes, sir. 

And you were his agent? 

Yes, sir. 

Now, was Verschuern also at this meeting with Brewster? 
No, sir, he wasn't. 

Just you alone? 


Yes, sir. He was out of town. 


or © rP © & Oo PY 


Now, I note that you don't say anywhere in this letter 
about the merger that it had been approved by a membership 
meeting of Local 183. 
A No, sir, I didn't. 
Q You just said: 
"It is respectfully presented..." 
You state: 
"5, Local Desire. The brothers of 
both locals have repeatedly requested local 
autonomy and desire the consolidation of 
Local 183 and Local 959." 
Right? 
A They had. 
‘Q Right? 
A Yes, sir: 
Q Wouldn't it have been much better to get evidence 


of the desire of the members of Local 183, that you would 


take a referendum vote of the entire membership of Local 183? 


A Mrs O'Donoghue, if I might elaborate on that just 
a moment. Our December 6 meeting of the. Anchorage local states 
in the minutes that we would write this letter the next day, 
and if the 183 didn't come in, then we would go on our own. 
That so states in our December 6 meeting. 

Q You didn't answer my question, 

A Would you say it again, sir? I am sorry. 

-Q I am asking you: In order to have had evidence of 
the expression of the good will of the members of Local 183, 
don't you think it would have been much better to have had 
some secret ballot vote of the entire membership of 183? 
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A No, sir, because I knew their feelings. 
Oh. You never nadia vote at any meeting of the 
Local 183 at any time during the year 1957 relative to whether 
or not the membership of this local wanted to go into 
Anchorage, to merge? 
A No, sir, we didn't. 
Q Don't some of the members of Local 183 work at 
Point Barrow? 
‘Yes, sir. 
Was any notice posted up there? 
No, sir. That is 800 miles away. 
Q Well, was any effort made to determine whether| the 
members working at Point Barrow, of Local 183, wanted merger? 
A I think their petitions will show that. 
Q Prior to the meeting of December 12, was any effort 
made to notify the men at Point. Barrow to come to this meeting 
about the merger? 
A No, sir, it wasn't. 
Q Was any effort made to: get the men working at 
Barter Island? 
No, sir; that is quite a ways away, too. 
Nome is quite a ways away, too; isn't it? 
Yes, sir. 
And men of Local 183 were working there; weren't they? 
Yes, sir. 
Men were also working at Haycock; weren't they? 
Very few. 
A few. .Still, they had a right to vote; didn't they? 


Yes, sir, 


Was any effort made to give notice to them? 
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No, sir. 
Q Was any effort made to give any notice to the 


men at Galena and to post it? 


A At Galena, I-wouldn't want to .answer that. 


might have been. That is closer in. 


Any effort made to post it at. Tannana? 
At. Tannana? 

Tannana, where the men were working. 

I couldn't testify to that, sir. 

Q Now, you just testified, in answer to Mr.. Williams' 
question, that the matters of merger and local autonomy were 
submitted to the members in one package by one vote, by one motion. 

Yes, sir. 
The minutes so reflect that; don't they? 
I believe they do, yes, sir. 
I think it is on the top of Page 2, and reads as follows: 
"Brother Bob Talbot made the motion which 
was seconded by Brother Poorman as follows: 
"J move that Local 183: Fairbanks and 

Local 959 Anchorage be consolidated into one 

local to be known as Local 959 for the best 

interests of all members concerned, and that 

we be given immediate autonomy." 

That was put up; wasn't it? 

A Yes, sir. 

Q Turn to the first page. 

Now, with respect to your explaining this, the minutes 
reflect, do they not, that you stated: 

‘Brother Carr explained that we could... 

...explains further that after the meeting 

of Local 959 Anchorage, he had written a 

letter to President. Beck, asking for the 

consolidation of both locals, If the 

_membership of Local 183 votes to consolidate, 

President Beck will probably order the 

election and merger at a later date. If 


he denies the-merger, then the election of 
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officers will take place at each local 
separately. -.Actually what we are doing 
is electing officers and merging with the 
hope that autonomy will be granted. 

Brother Carr asked if there was any further 
questions on this matter." 

That happened; didn't it? 

A Yes, sir. 


Q Now, do you recall when this general executive 


board sent a panel out to Anchorage sometime in August? It 


was Mocks, Devinty and Grouder. Remember? 

A Yes, sir. | 

Q Remember when these three International representa- 
tives came to the meeting of Local 183 that night, when you 
had your membership meeting? 

A Yes, I do. 

Q A member got up by the name of Brother Bottles. .Do 
you remember him? Brother Bottles. Haven't you got a member 
by that name in Local 183? 

A I believe we have. 

Q He said: 

"ZT seconded that motion about con- 
solidating with 959, and I thought we were 
going to get local autonomy back here in 183." 

Do you remember-him saying that to Vice President Martin? 
At that meeting in August. 

A I couldn't testify it was Brother. Bottles. 

In fact, two or three members got up and said it? 

No, .sir. 

How many did? 

There was just one person. 

Who was it? 

A I don't know. I don't know if it was Bottles or 


if I have him mixed up with someone else. 
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Q He said: 

-"X thought when I made the motion we 

were getting local autonomy back, not that 

we were merging.” 

A No, sir; he didn't say that. 

Q What did he say?’ What is your best recollection? 

A ‘He said he thought it was the best way to get out 
from under trusteeship, by merging. That was the words he. used. 

Q And getting the local autonomy back? 

A. At a later date, which we told them they could at 
a later date. 

Q The name is Poorman, isn't it? Brother Poorman? 

A That sounds -- 

Q And another ‘man to the right of Brother Poorman got 
up and said the members were all confused, they thought they 
were going to get local autonomy back and not be merged with 
Local 959 when the motion was made. 

A Not to my knowledge, Mr. O'Donoghue. 

Q Now, you voted for election of officers that night, . 
too; didn't you? 

A ‘Yes, sir. 

Q And by a single ballot, you got up and you said: 
Now, look, if you fellows want to get this local autonomy 
back, you got to have a merger with 959, and you got to put 
back into office the same officers that you had before. 

Didn't you say that? 

A That is not true. 

Q Isn't that what happened? 

A No, sir. 

Q Didn't you suggest that if there were no more 
nominations, then all those officers who were in would go in? 

A No, sir. The motion was made, seconded and closed. 

Q Motion made, seconded and closed that all those 


officers who were in would stay in office? 
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@ ] 
A Yes, during the period of probably fifteen or twenty 
minutes of discussion. 
And that is what occurred? 
Yes, sir. 
No opposition? 
A No, sir, there wasn't. 
Q And, of course, you had read off the expulsion of 
the five men who had sent a telegram contesting the eligibility 
of the delegate to the convention? | 
A Oh, yes, sir. 
Q You started the meeting off with that? 
A No, sir, I didn't start it off with that. 
Q It did start off with this, didn't it" 
Brother Kough got up and. said: Can you dissolve 
local by a vote? 
A No, sir, that was later on. 
Q Look at the first page of the minutes. What does 
it say? Read it. 
A From the opening? 
Q Yes. 
A "The meeting called to order by 
Brother: Dixon,. Chairman, for the purpose 
of discussing local autonomy and consolida- 
tion of Fairbanks and Anchorage locals 
into one, also the election of officers." 
What is the first thing at the top minute entry? 
"Brother Kough asked if we can dissolve this local." 
Right. He asked that; didn't he? 
Yes. 
By vote. What was your answer? 
A My answer was this: That we weren't dissolving; 
we were merging. 
Q He told you it was the same thing; didn't he? 


A Not to my knowledge. Now, he might have. 


You told him you could dissolve. or merge the local by 
: | 
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I said we could merge and consolidate. 


Yes, 


* * * * * * * * 

Q What was the financial situation of Local 183 at 
that time? How much did it have in the way of assets and cash 
on hand? 

A I believe it had approximately: $20,000, and about 
$15,000 worth of bills that hadn't been paid during this 

“transition period of my taking over. 

* * * * * * * * 

Q And what was the financial condition of Local 959 


at that time? 


A During our merger? 


Q During the same time that this union had. $20,000 
in cash and $15,000 in -- 
A Approximately. $52,000. 
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: ROBERT. J. DIXON 
' was called asa ‘witness | ‘by and on behalf. of the Defendants! and, 


,' having > -been first suly ‘sworn,’ was examined and testified as 


| follows:: -. - 3: : aie 


DIRECT EXAMINATION 


> 


. BY. im: > WILETAMS! 


7 gs 


fe will. you, state’ ‘your. a2 name, ar Mr. Dixon? 


; Robert: J Dixon, Dei-x-o-n.. 


eee rs pel. AN Pat * 
What: ts your: occupation. at the present. time? 
“President and business agent for Teamsters Local 
are eo ok ‘* Se ok 


Did.you hold a meeting onthe 12th of December of 1957? 


"yes; “we d@id«~ 


How. large was ‘your, membership | ‘that time, Mr. Dixon? 
The menbershtyre Ot, approximately 500, zene around 


“ r ols says 


of what was your - membership composed? 


* eFlae cae. ete oe * 


Is at: -an- accirate statement that 183 covered the 
northern’ hait, of ‘alaska: jufisdictionally? 
"That “ig right, six: oats 
* Se F ee ee 
“at the’ time oF ‘Decenber 1947. 
very: few mt that ‘time. of the year. That is the 
time of the. :year ‘that ‘the majority of the construction jobs 


a 


are shut down. ** es pees 

: bo» Begs *  .* 
Q. ~ What media aid. you employ to give your members notice? 
A», --Well,: “we outed ‘notices ° Se ‘various town, city Ieee 

ca nataeceoens we had: men employed in the city; and we 

used radio iews to advertise; woruned the TV news for 


L is 3 


advertising, and once in a while the Daily News Miner. If 


it was an important meeting, we would use that. 

* * * * * * * * 

THE ‘WITNESS: If it was an important meeting, we would 
use the Daily News Miner. 

MR. O'DONOGHUE: Important, you would use the newspaper, yes. 

THE WITNESS: The News Miner. 

* * * * * * * * 

A We used the Daily News Miner, the radio station, 
and the television station, and also notices that were put 
up on our bulletin board at the hall, on the door at the hall, 
out at the various job sites in the city, and around the 
city there wherever we had men working on city contracts. 

* * * * * * * * 

Q Now, what was the substance of the message that 
was broadcast and telecast over the air with respect to the 
December 12 meeting? 

A Did you want me to read this one right here? 

Q If that is what it was, yes. 

A Yes. 

‘Here is a very important notice to 

all members of the-local Teamsters organi- 

zation. Next.:Thursday evening,.December 12, 

1957, there will be an important meeting 

at the Teamsters Hall on Fifth Avenue for the 

special consideration of local autonomy and 

consolidation of Locals 183 and 959. It is 

extremely important that all members of the 

Teamsters local be on hand for this very 

important meeting. Time again, next Thursday 

evening at 8:00 p,m,,. December 12, 1957; and 

the place, the Teamsters Hall on Fifth Avenue." 


* * * * * * * * 


Q 


of Local 183 sometime in 1949? 


Q 


CROSS. EXAMINATION 
BY MR.. O'DONOGHUE: 
Mr. Dixon, I take it you became a business agent 


September 1, I believe it was. 
Was it in trusteeship then? 
It was, 

And you were appointed a business agent by 
By George Sees. 

Who was George Sees, a former trustee? 


The first trustee that was appointed of that local. 


You have served as business agent continuously 


through that time until the night of December 12, 1957? 


A 


Right, sir. 

When you were elected president? 
Rights 

Of the merged Locals 959 and 183? 
(Witness nods assent.) 


During this period of time in 1949, factually, the 


local union held regular meetings every month; didn't it? 


A 


No. I would say during the winter months, | sir, 


that quite often we would -- the membership would not not 


to hold them during the winter months due to the severe cold. 


Q 
A 


include November, 


-Q 


December, January and February? 
Especially those months, yes. Sometimes that would 


Right. However, during the other open months, you 


had regular monthly meetings, didn't you, the membership? 


A 
Q 
A 
Q 


paid dues? 


A 


Yes, sir. 

You kep minutes? 
Right. 

You had an office where the members of Local 183 


Right. 


You had a business agent and two assistants; didn't 
of the time, assistant business agents? © 
Not most of the time. 
Were there two business agents? 
One assistant. Myself and one assistant most of the time. 
You negotiated contracts? 
‘Right. 
Your performed all the features and duties of a 
labor organization; didn't you? 

A Right. 

Q Did you secure’ certifications from the National 
Labor Relations Board? 

A Yes. 

Q Now, let’s just direct our attention to this 
meeting of December 12, 1957. I take it Mr..Carr called you 
by telephone; didn't he? 

A Yes, he did. 

Q And told you to get a notice and have a notice 
posted? 

A (Witness nods assent) 

-Q Tell the Court exactly what Mr. Carr said to you 
over the telephone about this notice of a special meeting the 
night of December 12? 

A Well, he asked me to get a notice out, and get it 
posted out where everybody could see it in the various areas; 
be sure and get a notice out, and as soon as possible; and 
which I did. 

-Q What did he tell you the notice should contain? 

A I don't recall right offhand what he did, if he 
did. He could have. I don't recall right offhand. 

.Q Did he tell you what the notice was to contain, 
certain words that you posted? 

A It is difficult for me to remember that. -He could 


have, and yet I don't remember. I would rather say, I 


don't recall just offhand what he did say. . He did mention 


the fact to get them out. 


Q I hand you this which is Defendants’ eeninde No. 


70. This is the notice that was posted; wasn't it? 
This is the language? 
A I believe this is the one. 
Q Didn't he tell you to post a notice in which you were 
to say,. "discuss local autonomy"? “Did he use those words? 
A Well, I don't think that he instructed me to do it, 
because to be very frank with you -- 
THE COURT: Keep your voice up. 
THE WITNESS: I beg your pardon? 
THE COURT: Keep your voice up. 
THE WITNESS: I don't believe he instructed me jto put any 
certain wording in there. I think his man subject was to 
post a notice, make sure that I post a notice. 
THE COURT: No, just answer his question. 
BY MR. O'DONOGHUE: 
Q Did he discuss with you to post a notice and put 
in the notice, "discuss local autonomy"? 
A I don't recall. I really don't remember. 
Q Didn't he discuss with you over the telephone: 
"J want you, Mr. -Dixon, to post a notice, 
to call this special meeting December 12, to 
discuss local autonomy, the proposed merger of 
Local 959 and 183." 
Did he say that? 
AI believe his words were that, be sure you get 
notices out; and I just forget, to be exact, how Be aria 
I would be guessing if I told you exactly what he said, be- 
cause it is too long ago to recall just exactly what he 
said on it. 
‘JHE COURT: If you can't answer the question, |say so. 
THE WITNESS: I don't believe I could answer it. 
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BY MR. O*DONOGHUE- 

You can't answer the question? 

I just don't remember. 

You don't know what he told you over the telephone? 
I don't recall. 

You don't know where you got these words to put on 


this notice? 


A That was my own. I gave those instructions to my 


office secretary. aA Sw 
Q You dictated this to your secretary? 
A Right. 
Q So you knew there was going to be.a discussion of 
local autonomy; didn't you? 
A Right. 
“Q And that is what you were going to discuss that 
night; right? 
A Right, and also election of officers. 
Q Also, .you were going to discuss the proposed 
merger of Local 959 and Local 183? 
A Right. 
THE COURT: Keep your voice up. 
THE WITNESS: Yes. 
BY MR. O'DONOGHUE: 
And also discuss the election of officers? 
Right. 
Now, did you go out and post these yourself? 
Some. of them. 
Where did you post some of them? 
A I posted some at the, I believe. at the cab companies, 
Northern Commercial. 
Q How many did you post at the cab companies, one? 
A No; there was three cab companies; posted at the 


cab companies. 


Did you post them at: each of the three cab companies? 


‘Yes, I did. 
Where: else did you post it? 
Northern Commercial, and I believe at the- Food Land 
Store and:Thrifty Market. 
swifty's Market and the. Food Land: Store. 
Thrifty Market. | 
Thrifty Market, and the three cab companies. 
I believe that is right. 
That is where you posted it? 
Yes. 
Those are the only ones that you know that were posted? 
No, there was more.-The other business agent that - 
worked with me. AGUS Ba 
Q © Did you go out with him while he posted them? 
A No, I did not. 
Q You don’t know what ‘he posted; do you? 
A No, actually, I don‘t, but I assume he posted the same thing. 
Q What else did ur. Dixon <— besides giving you instructions: 
to post where the men work i eairhanks, what other instructions 
did he give you about posting or giving notice of this special meeting? 
A Mr. Dixon, you said. _ 
Q I mean, Mr..Carr to you. ‘What else did he say to you 
oyer ‘the phone? 
A He told me to put it in the paper, the radio stations, 
and advertise it, post notices, and everything ‘else, and get 
those notices out as soon as possible. . That was mostly the 
discussion on it. 
Q Now, this was the notice that you dictated to your 


girl .to post? 


A s-Right. 
% And you also dictated the notice that went in the Daily News 
Miner paper up there in Fairbanks; didn't yout 

Did you call 1+ int 
I believe the girl called that in. 
Did you give it to the girl to. call in? 
Yes. Z 
You dictated this notice that is in the peper? 
Well, I might add thet -- 

THE COURT: No. 7°) 
BY_WR. O'DONOGHUE: 
Yes, I.dids i 

& Wey dian"t you put the same notice here that there-was going 
+o be @ discussion of local autonomy, nroposed merger of Local 183 and Local 
959. and. the election of officers, the purpose of the meeting? Why, didnt 
you put that in the paper the same as you posted? 

A ‘Well, im this peper here, labor dont use it as an advertise- 
ment, because they are opposed to organized labor and there is.no way. organized 
labor uses this paper for adyertising. So -- 

Q Me. Dinn-—- 

WR. WILLIAMS: let him finish. 

WR..O'DONOGHUE: All right. 

THE WITNESS: I did make the statement that I didn't want to put a 
pig ad in there. I just wanted s smill.ad put in thet paper, to the girl. I 
wanted. a small.ad. I.said, call in and put it in there. 

BY_MR.. O'DONOGHUE: 

4 —-And._you dictated. this to hert 

Ao mat ts rippheS—O 

@ There is also ancther ad about a Christus party, the same 
size, isn't there? 


A Same size, right Bogs iY fe 


g 
ads didn't you? 

A 

& 


this meetings did you? 


A 
& 


you always put it, in the newspaper, the Daily Miner? 
- Real important, .yes- 
Dont you think.the merger was real important? 


mergert 
A 


in thet News Miner. We never do use it. Very seldam, 


& 


You told what the Christus party was. going to be’ 


Right. 
But you aidn*t put tn here.the purpose for-wich you were calling 


Ho. 


We put a notice in there. Just put the motice in the newspaper. 
‘Way didn" you putin there there was gping to de a. yote on & 


As. I_say, we didn’t went to use-any more space. than we had ‘to 


In. fact, inthis notice, you didn't even say. there was going'to 


be 8. votes did you? The notice that. you posted. You merely seid that there-was 
going to bea discussion of local. sutonomy and of merger of Local 959 and Local 


183. 


q 


That is whet this notice says, yes. 
Doesn't. oxy sxytking bout voting. for mergers does St? 
Noy. it does note 


‘Doesn't say anything about voting for election of officers, 


Jost says discussion. 
Just says eee Local autonomy? 
To discuss. Z 
Yes. ee Exhibit Tit 
ris came fromthe KT¥F Channel 11. TY: Station. 
THd the mn give that to yout 

He gave it to the other representatives. that works with me. 
Did you give kin the substance of tha message? Did you, Mr. 


Dizon, give that to the station editor in Fairbanks, the substance: of that 


L.believe the girl gave this to him, 
You didn't 
I dont recall. Z coud tre, and yet, I.don"t remenber right 


Tow muy men work the year around in the City of Fairbankst 
Ch, about, 1505, 200, -scmevheres around. there, 
And you kaye overall membership of. about ‘500? 
Right. ; 
So--the other 350 work outside the City of Feirbanks on con~ 
struction, as you call it? 
A Yes, om construction. 
& See, Inte tae, scm oven ios ee 
were working, if you know, at Point Barrow? 
A Fifty-sevent There wasn't over about 2h, 25. 
SHH HE 
@ Now, with respect to-these petitions, I might ask you, it is 
true thet ali men are hired through your office or are employed directly. through 
your offices aren't they? ; 
A. Xo. Som are hired off the street and put on the job. 
g Bat generally, as a general rule, the call. comes in to you, 
‘amd you. dispatch the mm to the jobs? 
A  ——- Right. 
g So you operste = hiring hall out of your local; don"t yout 
A Yes, sir. 
Q Now, ian't it-teue wtth respect to this petition that is here, 
"and were dispatched ‘to a job, you handed-it to.them ani asked them to sign itt 
A That 4s not true, sir, : 
& Déan't you _haye men who came in and were. called in and were 
waiting in the. hall thet this was handed to them for signsture? 
A I might add thet.those petitions were signed in a period of 
about week or ten days; all of those petitions, signstures were on there. in 
thet period of time. 


‘Lm asking you again,. ‘Me. Dixon, is 1% not true thst these 
petitions bere that I hold in my hand were in your office. where the. men come 
+o. get dispatched for jobs? — 

A They vere there. 

2} ibeustt en es oe ee ee 

A -X.44d, but only dma period of a week's time or ‘ten days st 

@ Well, in the period of a-week’s time or ten dayst 

A Shab is right. 

Q Tou kept 2 tere aod en ‘the men came n for York, you ssid 
them-to sign it? 

A Bight. 

@ ° How many. signed 3+? 

A There was some. -- around 360-something, I believe. 

MR. O'DONOGHUE: No more. questions, 


he HHH 
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; I just have a telegram here, a thermofax copy of -a telegram 
that ‘President Hoffa sent to Otto Frobe, the secretary-treasurer 
‘of Teamsters Local 100,.Cincinnati, which is a part of the record 
of this second amended petition on the question of construction .on 
this check-off. I offer it as Monotirs' Exhibit No..77. 
xxexxxxxxxxRFxrx=x 
Iwill just read it. The International Union has received from 
the Board of Monitors a copy of your letter dated October 23rd, 1958. 
“The International Union cannot agree to the 90-day grace period since 
| such a period is not consistent with the 1957 International Constitu- 
tion, -Inasmuch as nominations are scheduled for tomorrow, November 4th, 
| 4t is suggested that if there is any doubt concerning the eligibility 
| of an individual member that that member be ruled eligible ‘subject to 
a final ruling by this office within the next 15 days. The ruling will 
be made on an individual basis after determination of the member's 
: good standing for the past 24 months. 
: xxaxxxxxrxxxxxxe 


MR. WILLIAMS: I will address myself, your Honor, only to those 


things which Mr. Schmidt concedes took place, so that there is no 


: factual dispute here. 
Your Honor, there is a company in New York called Producers 
“ pistributors Associates, or P.D.A. P.D.A. is a client of Mr. Schmidt's 
| office. During 1958 a grievance arose between P.D.A. and Local 816 of 
the Teamsters Union, and it was necessary that a formal arbitration hearing 
| be held before the New York Trucking Authority. There were two sessions 
| of that arbitration. In one of those Mr. Schmidt himself appeared and 
: represented the employer against 816. In the other his associate, Mr. 
 gawrence Smith, who is a lawyer, who is salaried, on Mr. Schmidt's 
payroll, appeared and represented the -employer. 
‘Now, there were several conferences, two or three, Mr. Schmidt says, 
‘between Mr. Schmidt himself and the secretary-treasurer of Local 816, 
one Lester Cornell, regarding this matter. 


=mEXKEEEEETIITES 


Now, in addition to the Producers Distributors Associates, the 


Ww 


‘record shows, if the Court please, that Mr. Schmidt also represented 


‘Howard Johnson Restaurants, and Mr..Schmidt began negotiations looking 


eye 


toward a contract with the Teamsters Union in New York representing 


Howard Johnson's. restaurants. That contract was never consummated. -But 


a petition to decertify the Teamsters as the representatives for this 

bargaining unit of Howard Johnsons was filed before the National 
Labor Relations Board and the record. shows that on May 16, 1958, Mr. 
Lawrence Smith -- and I want to offer this. 

MR. SCHMIDT: .No objection, 2 

MR... WILLIAMS: Mr. Lawrence Smith of the offices of Godfrey ‘Schmidt 
appeared before the National Relations Board representing Howard Johnsons 
and asked the National Labor Relations Board to decertify the Teamsters 
‘ap the collective bargaining representative of the workers of Howard 
Johnsons “Restaurant. 

xx xxxxxxxxXxRxrxe 

MR. WILLIAMS: Now, previously Mr. .Schmidt himself had entered 
into contractual negotiations with the Teamsters acting on behalf of 
Howard Johnsons but, as I say, they did not reach negotiation because a 
petition for decertification was filed and subsequently Mr. Smith of Mr. 

-- Schmidt's office appeared and represented the employer in that regard. 

Now, your Honor, again, Mr. Schmidt represents in New York Schraffts, 
the restaurant chain, and Mr. Schmidt has. testified that contract negotia—- 
tions, wages, hours, working conditions covering those subjects, were 
entered into in March or April .of 1958 between a company known as James J. 
Morrissey, .Inc., and Local 816. James J, Morrissey Inc.,| your Honor,- 
4s the trucker who is the commissary. carrier for Schraffts. He has a 
contract with Schraffts whereby they pay all wages of his drivers. and 
there is.a margin of profit provided for, so that Schrafft is not only . 
indirectly but directly affected by the contractual agreement. Mr... Schmidt 
reviewed this contract for Schraffts and had conferences (on. the contract : 
with Mr. Lester Connell of Local 816, 


xxuxxxxxuxxxxxx 


Again, your Honor, this year contractual negotiations -were entered 


into on behalf Coin Service|Company, The Coin Service Company, -your 

Honor, is a company that has offices in New Jersey and is headed by one. 

Jack Miller. Mr. Schmidt's office represented this company and they have 

been conducting negotiations for the past six months looking the 

arriving at a contract between Local 575, a Teamster local in New York, 

and the Coin Service Company of New Jersey. Lees 
ENR XXKXEREXEXXXXXX 

MR. WILLIAMS: Again, your Honor, and I am only addressing myself, 
of course, to things that have happened since the signing of the consent 
décree on January 31, 1958, Mr..Schmidt's office, through him, and through 

-his associate, Mr. Larry Smith, have represented the Independent: Sanitation 

Owners Group in New York in contractual negotiations with Local 813 in 

New York. And these negotiations have been carried on over a period of 

several months, and I have here the correspondence on that subject which 

I would like to offer as Defendants' 4, which is correspondence from 

Mr. Schmidt's office to the employer concerning the terms of the contract 

that was being negotiated between Mr. Schmidt acting for the Independent 

Sanitation Owners Group of New York and Local 813. 
xExXEEKREKEXXXXEXEE 

But, we have never been able to get into a local union and it is 
-absolutely essential if we are to carry out our duties under Section 5 

-of the decree. 

Now, I have asked the Court to interpret whether or not this section 
is mandatory; and whether or not you wish us just to make temporary 
stop-gap recommendations in'order that there can be a convention quickly 
or as quickly as the International wants it. 

Now why do I say that? I say this: Why do I ask you to say that this 
is mandatory? You see, the, respondents take the position, bane Honor 
that we shall only recommend and advise. { Now, if there are two sections 


in this order that I read to be mandatory, duties upon us, to comply 


and to order them to do, is to set up equitable standards of auditing 
- a Dates 


and reporting that would deal with a fiduciary. .We have secured 


Price-Waterhouse to. give us this information. _ Naturally, our recommendations 


of course should only be legal and.reasonable. 


KEXEERKEEKKEEEESE 
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QUESTIONS PRESENTED 
A, When members of a union, alleging "rigging" of a con- 


vention, sue to prevent the installation of the officers elected 
and the constitution adopted by that convention; and when, before 


presentation of the defense, a consent decree is entered, (1) pro- 


visionally installing the officers and the constitution, 


(2) requiring the officers to make certain reforms and to study 
the advisability of other reforms, (3) constituting a Board of 
Monitors to "counsel with and make recommendations to” the offi- 
cers with regard to specified matters, and (4) authorizing the 
officers to call a new convention after one year)and earlier than 
the expiration of their constitutional 5-year term of office, the 
monitorship to terminate upon the election of officers at such 
convention: 
Sua 1. May the decree be construed to confer upon 
the Board of Monitors the power to issue orders to 
the officers required to be obeyed, rather than 
counsel or recommendations required only to be con- 
sidered? 
2. May the decree be construed to confer upon 
the Board of Monitors powers in areas of union affairs 
other than those specified in the decree? 
3. If the answers to questions 1 and 2 above 
are in the negative, may the District Court, without 
giving the appellees the option of renewing the trial 
and presenting their defense, modify the decree to 
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confer upon the Monitors mandatory rather) than 
advisory powers, to extend their powers to areas 
of union affairs other than those specified in 
the decree, and to abrogate the authority|of the 
officers to call a new convention? 
B. Does the record sustain the various findings and con- 
clusions of the District Court to the effect that the appellants 
had violated the consent decree by “bad faith” refusals to obey 


"Orders of Recommendation™ issued by the Board of Monitors? 


C. May the District Court require appellants to act in 
violation of the union's constitution? 
D. Did the District Court properly refuse to remove 
Godfrey P. Schmidt as a member of the Board of Monitors when proof 
was adduced that, subsequent to his appointment to said Board, he 
represented employa=s in proceedings against and|in contract nego- 
tiations with locals of the union, although there was no proof 
that, in such representation, he had actually compromised the 


interests of the union or its members? 


ina, 
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QUESTIONS PRESENTED 

OPINION BELOW 

JURISDICTIONAL STATEMENT 

STATEMENT OF THE CASE 
The Suit and the Preliminary Injunction 
The Compromise and the Consent Decree 
The Undoing of the Compromise 

STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 

ARGUMENT 
I. The Order of February 9, 1959, Is an 


Erroneous and Unwarranted Construction 
of the Consent Decree. 


A. The Language of the Consent Decree 
Is Clear and It Clearly Negates the 
District Court's Construction. 


The Circumstances of the Case Negate 
Rather Than Support the District 
Court's Construction of the Consent 
Decree. 


II. The Order of February 9, 1959, Is an 
Invalid Modification of the Consent 
Decree. 


A. The District Court Had No Power 
To Modify This Consent Decree. 


B. Even If This Consent Decree Were of 
the Type Which the District Court 
Has Power to Modify, the Modification 
Appealed from was Without Basis. 


1. There Are No New and Unforeseen 
Conditions Calling for a Change. 


2. The Modification Thwarts eons 
Than Effectuates the Basic r- 
pose of the Consent Decree. 
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3. The Modification Violates 
Appellants' Rights to Due 
Process of Law. 


The Order Appealed from, to the Extent 
That It Requires. Compliance with Future 
"Reasonable and Relevant” Orders of the 
Board of Monitors, is Void for Uncertainty. 


The Order Appealed from, to the Extent 
That It Confers upon the Board of Monitors 
Power to Issue Orders Required to be Obeyed 
on Pain of Contempt, is an Invalid Delega- 
tion of Judicial Authority. 


The Principle Findings and Conclusions Upon 
Which the District Court Rested the oon 
Appealed from are Unsupported by the Record. 


A. The Record as to Union Cooperation 
with the Monitors. 


B. The Record as to Non-Compliance with 
Monitors' Orders of Recommendation. 


The Order Appealed from Requires Appellants 
to Violate the Union Constitution. 


The Denial of the Union's Petition for Re- 
moval of Mr. Schmidt from the Board or 
Monitors was Based on an Erroneous View 
of the Law. 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


JOHN F. ENGLISH, et al., 


Appellants, 


Vv. 
JOHN CUNNINGHAM, et al., 


Appellees. 
BRIEF FOR APPELLANTS 


OPINION BELOW 
The opinion of the District Court, rendered December 11, 
1958, has not been reported. It appears at pp. 164 to 176 of the 
Joint Appendix (hereinafter "J. A."). 


JURISDICTIONAL STATEMENT 

The jurisdiction of the District Court for the District of 
Columbia was invoked in the instant suit under the Act of June 25, 
1948, ¢c. 646, 62 Stat. 930, 28 U.S.C. 81332; the Act of June 23, 
1947, ¢. 120, Title III, 8301(c) - (e), 29 U.S.C. 8185(c) - (e)s 
and Rule 17(b), F-R. Civ. P. ‘The suit below, begun in September 
1947, culminated in a consent decree approved and entered on Janu- 
ary 31, 1958. J. A. 58. This appeal is from an order of Febru- 
ary 9, 1959, purporting, inter alia, to construe and modify the 
said consent decree. J. A. GL F/. : 


Oe 


This Court has jurisdiction of the appeal 


under the Act of 


October 31, 1951, c. 655, 848, 65 Stat. 726, as amended, 28 U.S.C. 
81291; or the Act of June 25, 1948, c. 646, 62 Stat. 929, as amend 


ed, 28 U.S.C. 81292.2/ 


1/7 in his order of March 3, 1959, denying a stay| of the order 
appealed from, Judge Letts gratuitously recited that the order 
did not appear to be appealable. The Court's) attention is in- 
vited, however, to the opposition filed on behalf of Judge 


Letts in Cunningham, et al. v. Letts, No. 14, 


889, an original 


action in this Court seeking a writ of prohibition or mandamus 
to prevent entry of the order here appealed from. In that 
opposition it was stated on behalf of Judge Letts, at pp. 9- 
10, that the extraordinary writs were not issuable because: 


"an appeal will lie as soon as respondent enters the 
contemplated order in modification of the original 


consent order." 


*& *& F 


"Moreover, if not reviewable under 


81291 /of 


Title 28, U.S.C.7, respondent's order would plainly 


warrant review under 81292." 


* & 


"Te appellate review that will be 


open to peti- 


tioners upon entry of respondent's order plainly pro- 


vides an adequate remedy." 


The order ultimately signed by Judge Letts and now under 
appeal is, in all material respects, the same order as was 
sought to be prohibited. 


The Chairman of the Board of Monitors, it should be noted, in 


his answer of March 16, 1959, to appellant's 
filed herein on March 4, 1959, merely refers 
tioned opinion by Judge Letts that the order 


motion for a stay 
to the aforemen- 
is nonappealable, 


but does not argue nonappealability. Nor have the Monitors 
or the appellees moved to dismiss the appeal. That the order 
is appealable, Judge Letts' gratuitous opinion to the contrary 


notwithstanding, adequately appears from the 


authorities cited 


on his behalf in his aforementioned opposition in No. 14,889. 


= 5 - 


STATEMENT OF THE CASE 
The Suit and the 
Preliminary Injunction 
The order appealed from arises from a suit) brought against 
appellants in September 1957 by thirteen members of the ree 
national Brotherhood of Teamsters (hereinafter referred to as "the 
Union") on behalf of themselves and all other members of the Union. 


The complaint alleged violations of the Union constitution by the 


defendants and sought, by way of relief, an injunction in effect 
prohibiting the conduct of any business at the Seventeenth Conven- 
tion of the Union scheduled for September 29, 1957, and the appoint- 
ment of masters or receivers to supervise election of delegates to: 
anew convention. J. A. l. 
On September 28, 1957, the District Court,) by Judge Letts, 
issued a preliminary injunction in effect prohibiting the holding 
of the 1957 convention. J. A. 31. That same day, this Court, in 
No. 14,114, stayed the effectiveness of that injunction. J. A. 34. 
A petition to vacate the stay was denied by the Chief Justice of 
the United States, sitting as Circuit Justice. J. A. 33. The 
1957 convention was thereupon held, new officers were elected, and 
a new constitution was adopted, amending in some respects the 1952 
constitution. 
The plaintiffs then amended their complaint to attack the 
proceedings at the 1957 convention, seeking to prevent the effectu- 
ation of any of its acts. J. A. 35. On October 16, 1957, appel- 
lants answered the amended complaint, denying substantially all but 
4ts formal allegations. J. A. 38. On October 23, 1957, Judge Letts 


en 


issued a new preliminary injunction in effect (1) prohibiting the 


assumption of office or the receipt of salary by any of the per- 
sons elected to office by the 1957 convention, and (2) forbidding 
the expenditure of Union funds or the application of any decision 
of the 1957 convention in contravention of the 1952 constitution. 
J. A. 51. On November 4, 1957, this Court, in No. 14,201, modi- 
fied the latter part of the injunction to provide that, during its 
pendency, the Union's officers were to be governed by the 1952 
rather than the 1957 constitution. J. A. 54. The case was then 


set for trial. 


The Compromise and the Consent Decree 

The prospect, so far as the Union and the other appellants 
were concerned, was that the will of the 1957 convention would be 
thwarted for an extended period, with the Union remaining under 
the leadership of its former General President, Dave Beck, and 
under the government of a rejected constitution. Negotiations 
were therefore entered into between counsel for appellants and 
counsel for appellees looking toward some practical compromise of 
the litigation. After twenty-two days of trial, when the plain- 
tiffs had put in their entire case and rested, but before appel- 
lants had begun to put in their defense, the parties agreed upon 
@ compromise settlement and embodied it in a consent order which 
was presented to Judge Letts for signature and adopted by him on 
January 31, 1958. J. A. 58. 
What the appellants wanted and could hope to gain by defeat- 
ing the suit was immediate installation of the Union's new officers 
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for a full five-year constitutional term and immediate effectua- 
tion of the 1957 constitution. What the appellees sought by their 
suit was to prevent the installation of the new officers and the 
effectuation of the new constitution and to bring, about a new con- 
vention and a new election procedure. 

The consent order embodied a very broad compromise of the 
controversy. The appellants obtained immediate effectuation of the 
decisions of the 1957 convention (para. 1), but Drortstons were 
made looking toward a new convention before the end of the consti- 
tutional eimeereer term (para. 8). The appellees, on the other 
hand, contented themselves with the likelihood of, an early new 
convention and with the following additional considerations: 

(1) ‘The consent order, reinforced by the usual contempt 
sanctions, forbade officers of the Union to have business or finan- 
cial interests in conflict with the interests of the Union (para. 6). 

(2) ‘The order required custodians of Union funds to adhere : 
to standards prescribed by law for fiduciaries (para. 5). 

(3) ‘The General Executive Board of the Union was, required 
to "review and where needed establish" accounting procedures for 
Union funds (para. 5). 

(4) The General Executive Board was required to “examine 
and review the status and condition of affiliated local unions 
under trusteeship to the end that trusteeships be removed and self- 
government restored with all deliberate speed consistent with the 
best interest of the membership of such locais" (para. 7). 

(5) In connection with a new convention, the General Execu- 


tive Board was required:.to recommend to the os that delegates 


On 


be elected by secret ballot and, where practicable, under the super- 
vision of such outside agencies as the Honest Ballot Association 
(para. 9). 

(6) A Board of Monitors was appointed by the court, consist- 
ing of three members: one named by each side and one jointly named 
by both. The Monitors were to be subject, as officers of the 
court, to judicial supervision and direction in the performance of 
their enumerated duties (para. 2). 

(7) ‘The Monitors, to ensure Union democracy, were to "coun- 
sel with the General Executive Board of the Union and make recom- 
mendations upon review of appeals taken pursuant to the provisions 
of the International constitution" (para. 3). 

(8) The Monitors were to draft model by-laws for locals 
not inconsistent with the Union constitution, which by-laws the 
General Executive Board was required to "recommend for adoption by 
the local unions" (para. 4). 

(9) ‘The General Executive Board, in reviewing accounting 
procedures, was required to do so "in consultation with the Board 
of Monitors" (para. 5). 

(10) ‘The Monitors, like the General Executive Board, were 
to examine and review all trusteeships and were to "counsel with 
and make recommendations to the General Executive Board" in that 
connection (para. 7). 

(11) In connection with the Credential Committee's exami- 
nation of the credentials of delegates to the new convention, the 


Monitors were "authorized to counsel with such Credentials Com- 


mittee and make recommendations to it" (para. 9). 
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(12) ‘The Monitors were authorized to "make recommendations 
after consultation with the General Executive Board for amendments 
to the International constitution for proposal lat the next Inter- 
national convention" (para. 11). 

(13) ‘The Monitors were to be. compensated for their serv- 
ices out of Union funds in amounts to be fixed by the court (para. 
10). 

(14) The General Executive Board was required to provide 
the Monitors with clerical and technical help (para. 12). 

The calling of the new convention, which was the keystone 
of the compromise, was placed by the consent order at the discre- 
tion of the General Executive Board, to be exercised at any time 
after one year from the date of the order, but |in no event later 
than 1962, the time provided in the constitution for the next 
regular convention (para. 8). ‘The Monitors were authorized "to 
recommend to the General Executive Board after /the expiration of 


one year" that a convention be called (ibid.).; Assurance to the 


plaintiffs that the General Executive Board would heed such 


recommendation, rather than keep itself in power for the full 
five-year term possible under the consent order, lay in the pro- 
vision of the order terminating the monitorship upon the holding 
of a new convention (ibid.). By the scheme of the compromise, 
the monitorship was to last at least a year, but no more than 
five years. The desire to shed the incubus of the monitorship 
was calculated to induce the General Executive Board to call a 


convention as soon as possible after the first | year. 


pes 


The purpose of putting the new convention off for a year 
was to afford an opportunity for the newly installed officers, 
with the counsel of the Monitors, to study, as they had under- 
taken to do, some of the conditions left by the former adminis- 
tration of the Union and to make such changes as they deemed 
necessary and proper. Except for the few specific obligations 
the consent decree imposed on the new officers, as above detailed, 
it did not require them to make any changes and certainly imposed 
no deadlines. What the parties believed and relied on was that a 
year's review of the conditions in the Union, with such changes as 
the officers, advised! by the Monitors, deemed necessary and proper 
to make, would assure free and fair elections .2/ That there was 
good reason for such reliance is apparent from the Report of the 
Board of Monitors for the period up to May 27, 1958, before the 
Monitors, under Mr. O'Donoghue's chairmanship, began to issue 
"orders" rather than give counsel. As that report shows, the 
General Executive Board cooperated with the Board of Monitors and 
very satisfactory progress was made .3/ For example, 41 of the 109 
trusteed locals had already been removed from trusteeship and 21 


more were in the process of restoration to self-government ./ 


2/ For one thing appellees could weil have relied on the pressure 
of public opinion to induce the officers to make necessary 
changes. Cf. Chafee, infra, p.51. For another they were 
aware that if the new elections should violate the constitu- 
tion, a new suit, founded upon evidence supplied by the Moni- 
tors from their point of great vantage, would have every 
prospect of success. 


3/ Initial Report of Board of Monitors to Judge Letts, Defend- 
ants' Exhibit 20, pp. 2-10. 


4/ Id. at 7-8. 
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Also, the charters of the so-called “paper locals", which had been 
the subject of great publicity, had been revokedee 

Other relief sought by plaintiffs in their amended complaint 
and granted them by the consent order was a prohibition of any re- 
prisals against the plaintiffs and their witnesses and affiants 
and a provision for payment of the fees and expenses of the suit 
out of Union funds (paras. 13 and 14). 

The record makes it clear beyond peradventure that the par- 
ties intended this consent order as a full compromise to settle 
and dispose of the litigation--not as a merely procedural or inter- 
-locutory step in a continuing litigation--and that this intention 7 
was fully understood by Judge Letts in approving the order. In 
presenting the order to the trial court, counsel for appellants 


described it as "a disposition of this case", bringing the case 


to "an equitable conclusion". Tr. 3721, 3722. |Mr. Schmidt, 
speaking for the appellees, said: 
"Tf the Court please, may I say in the first 
place that I join in everything that Mr.| Williams has 
stated to this court, and my colleagues will after me. 
"IT have gone over this consent order and the 
arrangements for settlement of this very! important 
licigation with great attention to every detail, and 
I think that it is as fine a settlement of as diffi- 
cult a problem as I have ever been confronted with in 
my life." Tr. 3734-35. 
Mr. Schmidt's co-counsel, Mr. Dodd, declared that he was "pleased 
with the result" and subscribed to what had been said by other 
counsel. Tr. 3736. Judge Letts, for his part, complimented coun- 


sel for "a settlement of these great issues". fr. 3738. 


Ons 
The Undoing of the Compromise 

The parties operated under this consent decree for several 
months with apparently perfect harmony. The Honorable Nathan 
Cayton, the original chairman of the Board of Monitors, in a re- 
port to Judge Letts, stated that the Monitors had received "the 
enlightened cooperation of the International Union" 2/ 

In May of 1958, Judge Cayton resigned and was replaced as 
a Monitor and as chairman of the Board of Monitors by Mr. Martin F. 
O'Donoghue. Soon thereafter, the character of the activities of 
the Board of Monitors changed sharply. At its very first meeting 
under Mr. O'Donoghue's chairmanship, the Board of Monitors, which 
had theretofore been counselling with and making recommendations 
to the General Executive Board, decided that it would thenceforward 
issue "orders or requests". These "orders or requests" were, more- 


over, to be in writing and in certain instances were to specify 


compliance cape IY A month later, apparently to minimize even 


further the possibility that the Monitors might "counsel with" the 
General Executive Board, the Board of Monitors moved its offices 
out of the Teamsters International Building to Mr. 0O'Donoghue's 
offices in the Tower Building .o/ Moreover, the Monitors began to 
expand the area of their activities far beyond the specific limits 
of the consent order, undertaking to bring about what they chose 
to call a "general house-cleaning"” of the Union. On August 25, 


67 id. at 45. 


Y/ Ia. at 13. 
8/ Ig. at ll. 
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1958, for example, the Board of Monitors with one member dissent- 
ing, issued its "Order of Recommendation No. 16" that expulsion 
proceedings be instituted against one of the Union's vice presi- 
dents "on the grounds of misappropriation, and on the grounds that 
he has violated his oath of loyalty and his oath of office, that 
he has engaged in conduct unbecoming a member and activities which 
tend to bring the Union into disrepute, and that he has committed 
acts which are inconsistent with the duties, obligations and fealty 
to members of the Union and which violate sound! trade union 
principles". J. A. 312. 
The General Executive Board of the Union, which had treated 
with "enlightened co-operation" the recommendations made by the 
Monitors when Judge Cayton had been chairman, continued to make 
every effort to comply even with the "orders of recommendation" 
promulgated under Mr. O'Donoghue's leadership. Indeed, as we shall 
show in point V of the argument, infra, the General Executive 
Board complied completely with most of the "orders of recommenda- 
tion" and complied substantially with almost all of them. To the 
extent that any "order of recommendation" was not completely fol- 
lowed, the General Executive Board stated that it considered the 
order violative of the Union constitution, beyond the Monitors’ 
authority, or grossly impractical. 
On September 17, 1958, two of the Monitors filed with the 
District Court a "Petition of the Board of Monitors for Construc- 


tion, Reformation and/or Modification of the Consent Order and 


for Instructions and Orders of Compliance". J. A. 64. On Sep- 
tember 30, 1958, a similar petition was filed by Mr. Godfrey P. 
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Schmidt (co-signer with Mr. O'Donoghue of the Monitors’ petition) 
on behalf of the plaintiffs (except plaintiff John Cunningham) . 

J. A. 99. These petitions sought to establish for the Monitors 
not only mandatory power over the Union's General Executive Board, 
put also authority to invade the area of intra-Union disciplinary 
problems. 

The petitions were heard before Judge Letts from Novem- — 
ber 5 to November 13, 1958. Evidence was given by Mr. O'Donoghue 
concerning the Union's failure to “comply” with the Monitors’ 
"orders". J. A. 477-526, passim. On behalf of the Union, evi- 
dence was introduced detailing the substantial acceptance of most 
of the “orders” and explaining the Union's failure to accede to 
some of them: that some of the "orders" were beyond the proper 
scope of the Monitors' authority, that some violated the constitu- 
tion, that the execution of some was actually forbidden by injunc- 
tions issued in other proceedings, and that some were unworkable. 
J. A. 507-4t. passin. 

On December 11, 1958, Judge, Letts issued his Memorandum 
Opinion holding that the Monitors possessed mandatory powers and 
that the scope of their authority included a “general house- 
cleaning" of the Union. J. A. 164. As we shall hereinafter show, 
this opinion, though appearing for the most part to be based on a 
construction of the consent order and specifically modifying the 


order only in one respect,2/ was a melange of construction and 


modification defying easy analysis. 


@ court. finds it neceesary to modify and amend the consent 


order by deleting therefrom the privilege (coritinued next page) 
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In the Memorandum Opinion of December 111, 1958, the Court 
also took occasion to deny appellant Union's petition, filed 
September 29, 1958 (J.A. 85), for the removal of Mr. Godfrey P. 
Schmidt as a member of the Board of Monitors on the ground of 
conflict of interest, holding that the evidence adduced in sup- 


10/ 


The Court requested Mr. O'Donoghue, as chairman of the 


port of the petition failed to demonstrate such conflict. 


Board of Monitors, to prepare findings, conclusions and an order 
consistent with the opinion and, on January 3, 1959, Mr. O'Donoghue 
presented them. The findings and conclusions thus presented were 
adopted by the Court on February 9, 1959, over jappellants! objec- 
tions and without a single change. J. A. 177, 206. At the same 
time the Court entered, after eliminating one paragraph relating 
to publication of certain material in the Union's magazine, 

Mr. O'Donoghue's proposed “Order of the Court Construing and Modi- 


2F/ 
fying Consent Decree". J. A. 280. On February 20, 1959, the 


appellants requested that the Court grant a stay of its order 
pending the determination of an appeal from it |to be taken by 
the appellants to this Court. This request was denied by the 
District Court on March 3, 1959. The next day the appellants 


9/ (continued) granted the teamsters of calling a new convention 
after one year and inserting the following provision: 


‘The time for the convention shall be subject to recom- 
mendation by the Board of Monitors to the General Execu- 
tive Board of the International, with the exact time of 
holding the convention being subject to the final 
approval of the Court.'" J. A. B=7. /P-/7e- 


10/ The facts relating to the petition for removal will be 
stated in point VII of the argument, infra. 


i) 


filed their notice of appeal to this Court from the order of Febru- 


G3 
ary 9, 1959 (J. A. Ss), and filea in this Court a motion for a 


stay of the order appealed from, which motion was heard by the 
Court on March 24, 1959, and was granted on March 31, 1959. 

The principal provisions of the order appealed from are as 
follows: 

1. It commands the appellants to "comply promptly 
and fully" with certain "Orders of Recommendation" here- 
tofore made bythe Board of Monitors in pursuance of its 
undertaking to effect a general house-cleaning of the 
Union and "with all future Board of Monitors' Orders of 
Recommendation that are reasonable and relevant to the 
basic purposes of the Consent Decree”. 

2. It modifies the consent decree to deprive the 
Union's General Executive Board of discretion as to the 
date of the next convention. 

3. It declares an interpretation of Article X, Sec- 
tion 5(c) of the 1952 constitution and the 1957 amend- 
ment thereto, orders appellants to adopt said interpreta- 
tion, and directs a procedure to be employed thereunder. 

4. Among the Monitors' "Orders of Recommendation" 
to which it commands obedience is Order of Recommenda- 
tion No. 18, which requires publication in the Union's 
magazine, "The International Teamster", of all of the 
Monitors! Orders of Recommendation beginning with No. 15. 
The estimated cost of publication of the Orders of Recom- 
mendation thus far issued, as shown by the affidavit of 
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James Ragsdale filed in support of appellants’ motion for 
a stay herein is $17,400.00. 
5. It records the denial of the petition for removal 
of Mr. Schmidt as a member of the Board of Monitors and 
orders appellant Union to have read at local union meetings 
and to publish in its magazine a statement that the court 
has found that the Union had presented no evidence to sup- 
port the petition and that the motion was wholly without 


merit. 


STATEMENT OF POINTS 
1. The order of February 9, 1959, herein appealed from, is 

based upon an erroneous and unwarranted construction of the con- 
sent decree of January 31, 1958. 
2. The order appealed from is an invalid modification of 


the consent decree. 


3. The order appealed from is void for uncertainty. 


4. The order appealed from constitutes an invalid delega- 
tion of judicial authority to the Board of Monitors. 

5. The principal findings upon which the order appealed 
from is based are not supported by the evidence,) but are rather 
in violent conflict therewith. 

6. The order appealed from is improper to the extent that 
it requires the appellants to violate the Union constitution. 

7. The order appealed from improperly denied appellant 
Union's petition for the removal of Godfrey P. Schmidt as member 
of the Board of Monitors, upon the erroneous conclusion that 
appellants had presented no evidence in support thereof. 


SG 


SUMMARY OF ARGUMENT 
The legal theory upon which the court below based the order 
of February 9, 1959, as revealed by its Memorandum Opinion of Decem- 
ber 11, 1958, is an ill-defined mixture of construction and modi- 
fication. The court first concluded, on the basis of United 
States v. Swift & Co., 286 U.S. 106 (1932), that it had authority 


to modify the consent order. But, in the very next sentence of 


the opinion, it declared: 
"Te conclusion is reached that a construction of the 
consent order requires a determination of f basic 
purpose for which the order was entered. "L J. A. 165. 
And, in the light of that purpose as the court determined it, it 
held that the Monitors' "powers are not limited . . .” and that 
the consent order placed upon them the duty and responsibility to 
do whatever was necessary to accomplish a "general house-cleaning". 
J. A. 167, 168. Then, however, the opinion appears to slide into 
a mixture of construction and modification as the basis for deci- 
sion. It states: 
"as has been indicated, the consent order is not 
to be construed by a literal reading of its provisions. 
The Monitors are officers of the Court and their powers 
are not limited by the grant of express powers. All 
other powers reasonably necessary to effect the basic 
purposes of the order are implied and available to the 
Monitors and in view of changed circumstances the in- 
herent powers of the Court are at command to achieve 
the basic purposes of the order." J. A. 168. 
This language appears to constitute a frank return to the theory 
of the Swift case--modification of the consent decree. 
Although the only modification, labeled as such, of the 


consent decree, related to the date of the new convention, the 


is here and hereinafter supplied, unless otherwise 
indicated. 
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ambiguity of the Memorandum Opinion compels us to treat the bal- 


ance of the order as based upon both construction and modification. 
We shall accordingly show in our argument that the order is wrong 
on either theory. 


I 

The clear language of the consent decree confers upon the 
Board of Monitors, for the most part, purely advisory or recom- 
mendatory functions and specifically limits the areas of Union 
affairs in which those functions may be exercised. It cannot fair- 
ly be construed to have given the Monitors command powers or author- 
ity to inject themselves into areas of Union affairs other than 
those enumerated. 

Moreover, even if it were proper to resort to the background 
of the consent decree for aid in its construction, nothing in that 
background supports a construction giving the Monitors command 
powers and unrestricted range of interference|. Such a construc- 
tion, indeed, would give the appellees more than they had sought 
by their complaint and more than they could have obtained if appel- 
lants, rather than making a compromise, had either defaulted or 
lost after putting in their defense. 


II 
If the order appealed from be looked upon as a modification 
of the consent decree, it is improper on several grounds. 
First, by the nature of the case, the decree was not within 
the District Court's power to modify, because, unlike the modifi- 
able consent decrees referred to in United States v. Swift & Co., 


ics 


286 U.S. 106, 114 (1932), which deal with "changing conduct or 
conditions", the instant consent decree embodied a compromise of 
a controversy involving "rights fully accrued upon facts so nearly 
permanent as to be substantially impervious to change... ." 
Second, if the! decree were judicially modifiable, the con- 
ditions justifying modification were absent here. Nothing that 
has happened since the decree was entered constitutes a new or un- 
foreseen condition calling for modification. To modify the decree 
as the District Court’ has done thwarts the purpose of the decree 
rather than effectuating it. And the modification is inconsistent 
with appellants! due process rights in that, without giving them a 
chance to defend themselves, it now imposes upon them restraints 
which the complaint never demanded and to which they never 


consented. 


IIt 
Even if the consent decree were construable or modifiable 
to grant the Monitors command functions and authority to act in 
all areas of Union affairs, the order appealed from, by requiring 
compliance "with all future Board of Monitors' Orders of Recom- 
mendation that are reasonable and relevant to the basic purposes 


EW 
of the consent decree" (J. A. #), is void for uncertainty. 


IV 
To the extent, moreover, that the order appealed from re- 
quires appellants to obey future orders of the Monitors, it is 
invalid as a delegation of judicial authority to the Monitors. 


Vv 
The changed condition upon which the modification of the 
consent decree is sought to be justified is that the appellants 
were guilty of "bad faith" violation of certain "Orders of Recom- 
mendation” issued by the Monitors. Although the record would sup- 
port findings that certain of the Monitors' Orders of Recommenda- 
tion were in part not complied with by appellants, it also shows 


that the Monitors' wishes were, for the most part, complied with 


and that, to the extent that there was a failure to comply, there 
were reasons and circumstances totally negating the possibility of 
"bad faith". The various findings and conclusions of the District 
Court that appellants were guilty of bad faith are, therefore, 
without record support and should be vacated. 


VI 
By paragraphs 6 and 7 of the order appealed from, the Dis- 
trict Court, incorporating by reference its Conclusions of Law 
Nos. 16 and 17, requires the appellants to take action in connec- 
tion with Article X, section 5(c) of the Union constitution. The 
required action is violative of the plain meaning of the constitu- 
tion. The interpretation of the constitution made by the District 
Court, pursuant to which the required action is ordered, is clear- 
ly incorrect. 


Vit 

In addition to the various errors committed by the District 
Court with respect to the construction and modification of the 
consent decree, as set forth in the foregoing six points, the 
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District Court erroneously denied the petition of the appellant 
Union for removal of Godfrey P. Schmidt as member of the Board of 
Monitors. In the face of undisputed evidence that Mr. Schmidt, 
while serving as a Monitor, was representing employaes in proceed- 
ings against and negotiations with locals of the appellant Union, 
the District Court held that there had been no proof of conflict 
of interest justifying his removal as Monitor. The District Court 
appears to have adopted the erroneous theory that, to justify 
removal, there must be a demonstration of actual conduct detrimen- 
tal to the interests of the Union, potential conflict of interest 
being deemed immaterial. 


ARGUMENT 
The Order of Februa. 2 Is an 
Erroneous and Unwarranted Construction 
of the Consent Decree. 

A consent decree is an agreement of the parties, under 
judicial sanction, as to how a case shall be disposed.of. The 
Ansaldo San Giorgio I, 73 F. 2d 40 (2d Cir. 1934), affirmed, 294 
U.S. 494 (1935). "It may well be conceded that as between the par- 
ties a consent decree is conclusive as to its contents and... 
is to be reviewed as written.” Star Bedding Co. v. The Englander 
Co., 239 F. 2d 537, 541 (8th Cir. 1957). Consent decrees “are to 
be read within their four corners, and especially so because they 


represent the agreement of the parties, and not the independent 


examination of the subject matter by the court.22/ They are 


12/7 As is stated in the Memorandum Opinion of December 11, 1958, 
in adopting the consent decree, “The Court was not called 
upon to weigh the evidence which had been adduced." J. A. 164. 
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binding only to the extent to which they go. Neither court nor 
party can write in them what is not there, and thus change what 
was agreed upon between the parties." American Radium Co. v. 
Hipp. Didisheim Co., 279 Fed. 601, 603 (S.D.N.Y. 1921), affirmed, 
279 Fed. 1016 (2d Cir. 1922). At one stage of |the proceedings 
below, the District Court recognized these principles, saying: 
"Gentlemen, let us put this thing in its proper 
light. This decree was not, in a true sense, the ac- 
tion of the Court. It was an agreement between the 
plaintiffs in the case and the defendants. And the 
question raised here I think must be determined by 
understanding what was within the contemplation of 
the parties when they made this agreement, and when 
Seyi prepared and brought to the Court this consent 
ecree. 
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"I must look at this more or less like enforcing 
a contract. Because it was a consent decree." J. A. 4Z9 


This consent decree as written creates a Board of Monitors 

with certain "duties as hereinafter enumerated" (para. 2). J. A. 
59. There is no way to read these enumerated duties as including 
authority to order action by the Union or to engage in a "general 
house-cleaning" operation. 
A. The e of the Consent Decree Is 


lear it Clear legates ie trict 
ourt's nstruction. 


This consent decree was the result of PORTE IAE and care- 


ful drafting by lawyers on both sides who can be presumed to have 
known the meaning of the words they used. Where they intended the 
Board of Monitors to have mandatory powers, they knew how to ex- 
press that idea and did express it. Thus, where it was intended 
that the Monitors have the power to compel the General Executive 
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Board to recommend new by-laws to the locals, the draftsmen of 
order wrote in paragraph 4: 
"Te Board of Monitors shall draft a model code 

of local union by-laws not inconsistent with the Inter- 

national constitution . . . which. . . the General 

Executive Board . 13) shall recommend for adoption by 

the local unions."13/ “J. A. 60. 
There is no ambiguity about this language. The General Executive 
Board, if the by-laws drafted by the Monitors are not inconsistent 
with the constitution, must recommend their adoption. They have 
no discretion to refuse to recommend the by-laws on the ground 
that they consider them impractical or foolish. 

By contrast, in connection with the review of appeals, the 
draftsmen wrote in paragraph 3: 


"The Board of Monitors . . . shall counsel with the 


General Executive Board . . . and make recommenda- 
tions ...." J. A. 59-60. 


Similarly, in connection with approval of delegates’ credentials 
at a new convention, they wrote in paragraph 9: 
". . . the Board of Monitors is authorized to counsel 
with /the/ Credentials Committee and make recommenda- 
tions to it." J. A. 62-63. 
Also, in paragraph 11, with regard to proposals for amending the 
constitution, they wrote: 
"The Board of Monitors ... may make recommenda- 
tions after consultation with the General Executive 
Board 2). S* oe aS. 


As to the date of the new convention, they wrote in paragraph 8: 


1 consent order did not, however, make it mandatory upon 
the locals to accede to the General Executive Board's recom- 
mendation for adoption of the by-laws drafted by the 
Monitors. . 
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"The Board of Monitors may recommend to 
Executive Board after the expiration of 


the General 
one year from 


the date of this order that a new convention and elec- 


tion be held." J. A. 62 


In the same vein, though in somewhat different 


form, they wrote 


in paragraph 5, with regard to accounting procedures: 


"The General Executive Board 


in consultation 
with the Board of Monitors shall review jand where 
needed establish accounting and financial methods, 


etc." J. A. 60 


The intent of the parties, as expressed 


by the carefully 


chosen language they used, was that, with regard to the foregoing 


matters--namely, the review of appeals, the approval of creden- 


tials, proposals for constitutional amendments, 


new convention, and the revision of accounting 


the date of the 
procedures--the 


Board of Monitors was to have authority only to counsel and recom- 


mend, but not to command. 


This becomes crystal clear by comparison 


with the language of paragraph 7 of the consent order which gives 


the Monitors both mandatory and recommendatory 
men wrote in that paragraph: 


powers. The drafts- 


“Te Board of Monitors shall examine and review the 


status and condition of locals where Tt 
maintained and shall 
tions to the General 


teeships are 


counsel with and make recommenda- 
ecutive Board looking toward 


the removal of trusteeships where removal is consistent 
with the best interest of the membership of the locals. 


J. A. 61. 
The use of both mandatory and permissive terms 
Steel Products 


What the 


be read as contradistinctive. 


United States, 71 Ct.Cl. 457 (1931). 


requires that they 
ineer Co. v. 


parties intended 


and what the paragraph means is that the Monitors are required to 


examine and review the trusteeships and, by necessary implication, 
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the General Executive Board of the Union is required to permit and 
facilitate such examination and review; but having examined and 
reviewed the trusteeship, the Monitors have no authority to termi- 
nate any of them or to order such termination, but only to seek to 
persuade the General Executive Board to terminate them. The General 
Executive Board is not required to yield to the persuasion. It 
must receive the Monitors' counsel and recommendations, but is then 
free to act in its own best judgment. This is obviously far differ- 
ent from the paragraph 4 provision, referred to above, that, when 
proposed new by-laws are prepared by the Monitors, which do not 
violate the constitution, the General Executive Board, whether it 
likes them or not, must submit them to the locals with a recommenda- 
tion for adoption. 

The language of the consent order is clear. But for the 
express requirement that the General Executive Board recommend to 
the locals for adoption the by-laws drafted by the Monitors and 
but for the implied requirement, with respect to all matters as to 
which the Monitors are given authority to counsel and recommend, 
that the General Executive Board or the Credentials Committee re- 
ceive and consider the counsel and recommendations, nothing in the 
consent order requires the Union to accede to any desire of the 
Monitors that it deems unwise or unsound. As was said in People 
of Virgin Islands v. Price, 181 F.2d 394, 396 (3d Cir. 1950) : 


“*7>) recommend is to present as one's advise or choice 
or as having one's approval. It ordinarily involves 
the idea that another has the final decision.” 14/ 


e court held that, under a statute providing that the jury 
"shall recommend whether the penalty be (continued next page) 
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In Mora County Board of Education v. Valdez, 61/N.M. 361, 300 P.2da 
943, 946 (1956), where the County Board of Education had discharged 
certain teachers and the State Board of Education passed a formal 
resolution that it "recommends to the Mora County Board of Educa- 
tion that they reconsider their decision and reinstate the teachers 
in their former positions", the court denied mandamus against the 
county board, saying that, although the state board was a superior 
authority, "a mere recommendation . . . must leave to the county 
board.a residuum of decisional power, or a field in which it may 
yet exercise its choice one way or another”. And in People v. San 
Bernardino High School District, 62 Cal. App. 67, 216 Pac. 959, 
960-61 (1923), a statute providing that the "board of supervisors 
ak shall upon recommendation of the county superintendent of 
schools" annex certain common school districts to certain high 
school districts was construed to mean that the county superintend- 
ent's "recommendation" is only a suggestion, the decision being 
left to the board of supervisors. See also Ingard v. Barker, 27 
Idaho 124, 147 Pac. 293, 297 (1915); In re Kane, 144 App. Div. 196, 
129 N.Y. Supp. 280, 285 (1911); In re Whitcomb's Estate, 86 Cal. 
265, 24 Pac. 1028 (1890); Newport Hospital v. Harvey, 49 R.I. 40, 
139 Atl. 659, 661 (1927); and People v. Woodrutt, 166 N.Y. 453, 
60 N.E. 28, 30 (1901). 
The omission from the consent order of any obligation upon 
the Union to accede to the Monitors' desires was not an oversight. 


147 (continued) death or imprisonment", it was) error for the 
trial judge to consider a recommendation of death as binding 


upon him. See also People v. > 92 Cal. App. 417, 268 Pac. 
362, 364 (1928). = é 
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It- was a studied choice, dictated to experienced labor lawyers by 
the fact that the Union is governed by a written constitution, pur- 
suant to which the affairs of the International are to be adminis- 
tered by its elected officers and by which those officers' powers 
to intervene in the affairs of locals and other subordinate bodies 


are severely er-cumsenieael The initial draft of the consent 


order, proposed by appellees' counsel, had provided for "trustees" 
empowered to "supervise the officers" of the Union, “enforce” the 
constitution, and’ “require compliance" .29/ That draft was rejected 
in favor of the present. order providing for Monitors with authority 
to "counsel" and "recommend". 

Just as clearly as the consent order limits the Monitors to 
purely recommendatory functions, so also does it limit the subject 
matter of their activity. Under paragraph 2 of the consent order, 
the Monitors have only "these duties as hereinafter enumerated”. 
The succeeding paragraphs enumerate the areas of activity of the 
Monitors as follows: 


Appeals taken pursuant to the provisions 
of the International constitution. 


By-laws of local unions. 
Accounting procedures. 
Trusteeships. 

Paragraph 8. The call of the new convention. 


This 1S so both under the-1957 constitution and the 
constitution. 


16/ Supra note 3 at 203. 


- 27 - 


Paragraph 9. Credentials of convention delegates. 

Paragraph 11. Amendments to the International constitution. 
There is no other area of the Union's affairs in which the Monitors 
are given any power to interfere, even to the extent of counselling 


or making recommendations. Nothing in the consent order gives them 


authority to undertake a "general housecleaning” of the Union. They 
have no vestige of power, for example, to force suspensions or ex- 
pulsions of local or International officers on grounds of alleged 
criminality, as they sought to do by their Orders of Recommendation 
Nos. 12, 16, 17 and 19 and as the District Court has now held they 


may do. 


In their search for power to enforce a " 


general house- 
cleaning", Messrs. O'Donoghue and Schmidt are driven to a tortured 
and untenable construction of paragraph 3 of the’ consent order. 
That paragraph reads: 


"3, The Board of Monitors /in order to insure the 
enforcement and protection of all rights of the indi- 
vidual members and the subordinate bodies) of the Inter- 
national ... , as guaranteed by the esto of the 
International constitution, in particular, 


a. The right to vote periodically for elective 
officers, 


b. The right to honest advertised elections, 


c. The right to fair and uniform qualifications 
to stand for office, 


‘d. The right to freedom to express views at 
meetings/ 


shall counsel with the General Executive Board of the 
International .. . and make recommendations upon review 
of appeals taken pursuant to provisions of the Inter- 
national constitution." J. A. 59-60. 
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By any fair reading of the provision, the bracketed portion of the 
quoted paragraph is only an expression of the purpose lying behind 
the grant of authority made by the unbracketed portion, i.e., 


authority for the Board of Monitors to counsel with and make recom- 


mendations to the Géneral Executive Board on members’ appeals from 
alleged denials of their rights. 

The bracketed language bears the same relation to the grant 
of authority as the Preamble to the Constitution of the United 
States bears to the grants of power made by the body of the Consti- 
tution. As the Supreme Court said in Jacobson v. Massachusetts, 
197 U.S. 11, 22 (1905): 

"Although the Preamble indicates the general purposes 

for which the people ordained and established the 

Constitution, it has never been regarded as the source 

of any substantive power conferred upon the Government 

of the United States, or on any of its Departments. 

Such powers embrace only those expressly granted in the 

body of the Constitution and such as may be implied from 

those so granted. Although, therefore, one of the 

declared objects of the Constitution was to secure the 

blessings of liberty to all under the sovereign juris- 

diction and authority of the United States, no power can 

be exerted to that end by the United States, unless, 

apart from the Preamble, it be found in some express 

delegation of power or in some power to be properly im- 

plied therefrom. 1 Story's Const. 8462." 

So also, in paragraph 3 of the consent order, no powers are derived 
by the Monitors from the bracketed preamble language. They are 
given only such powers as are embraced in the granting clause. 

Mr. Schmidt, in his argument below, sought to read the pre- 
amble language as granting language. This he did by the simple 


expedient of reading out of the paragraph the actual granting 
clause and he seems to have been not at all disturbed by grammati- 
cal deficiencies. He argued: 
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"Does this order, does this particular order here, give 
us the right to enter such orders as we did with Brennan, 
Feldman, and Smith and Boling down in Tennessee. I say 
it does. I say that under Section 3 of the consent de- 
cree, the Court said this: ‘The Board of Monitors, in 
order:'to insure the enforcement and protection of all 
rights -- all rights -- of the individual members, and 
the subordinate bodies as guaranteed by the provisions 
of the International constitution.! Then it says ‘in 
particular', meaning particularizing certain things.” 

Tr. 751. 
Although the provision as Mr. Schmidt quoted it cried out for a 
predicate, he saw fit to suppress it. That predicate, of course, 
is that, for the purposes indicated by the stated language, the 
Monitors shall counsel with and make recommendations to the General 
Executive Board on members' appeals. No other power is given them. 

The same deceptive reading was given to paragraph 3 of the 
consent order by Mr. O'Donoghue in this court .2/ To reinforce 
his patently fallacious construction of the paragraph, Mr. O' Donoghue 
gives the language another unnatural twist and concludes that, while 
the Monitors! authority to "make recommendations" may be tied to 
members! appeals, their authority to "counsel with" the General 


Executive Board is not. so tied and may range free through anything 


bearing any relation to the preambie.22/ Even if this tortured 


construction of the paragraph were permissible, |it is difficult to 
see how authority to "counsel with" carries vith it a power to is- 
sue enforceable commands. In a final twist of paragraph 3, for 

we know not what reason, Mr. O'Donoghue turns it completely topsy 


ee Answer and Supporting Brief of Board of Monitors in 
Opposition to Appellants' Motion for Stay, | filed March 16, 


18/ Id. at 6, footnote 5. 
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turvy, reading it as imposing an obligation on the General Execu- 
tive Board to counsel with and make recommendations to the 
Monitors !22/ 

We submit that the Court must brush aside the various wild 
constructions given to paragraph 3 of the consent order by Messrs. 
O'Donoghue and Schmidt and must give the language its natural 
reading. Under such a reading there is no warrant for the sweep- 
ing powers claimed by the Monitors. 

The language of! the consent order being clear, there being 
no evidence or claim of fraud in the inducement and the instrument 


having been drafted in|arms' length negotiations by fully compe- 


tent parties, the court may not rewrite it to mean something dif- 
ferent from what it says. Columbia Hospital v. United States 
Fidelity & Guaranty Co., 88 U.S. App. D.C. 251, 188 F.2d 654, cert. 
denied, 342 U.S. 817 (1951). 


AS + 


B. The Circumstances of the Case Negate 
Rather an Support the Distric ourt's 
onstruction o e Consen cree. 


Even if there were any ambiguity in the language of the 
consent order such as to warrant a collateral inquiry into the 
intent of the parties, there is nothing in the record to show that 
they intended the Monitors to have mandatory powers or authority 
to engage in a "general housecleaning”. Such power and authority 
in the Board of Monitors would give the appellees far more than 
they had sought by their complaint and would inflict upon the 
appellants what the compromise was designed to avoid and far more 
than they could have lost if they had made a flat confession of 
Judgment. 

The complaint sought the appointment of masters or receivers 
with powers and duties defined and circumscribed as follows: 


(a) To devise and establish, pursuant to the IBT 
Constitution, fair and sound procedures for 
elections by the members of local unions 
Z of convention delegates7. . .; 


(b) To supervise compliance with the IBT 
Constitution and the AFL-CIO Constitution 
during the intra-local balloting and during 
the National Convention; 


To confine. . .their supervision and authority 
to enforcement and lawful eee of said 
Constitution for the purposes of said National 
Convention election and the intra-local elec- 
tions which must precede that election, without 
any attempt at imposing on any member or sub- 
ordinate body of the International Organization 
the judgment or preferences of said. . .receivers 
+ + or masters in equity; . . .20/ (J. A. 27) 


207 The Monitors! representation to this Court that the complaint 
had sought "the appointment of a receiver of the International 
Union to correct the existing constitutional abuses and cor- 
rupt practices", Supra note 17 at 2, is thus clearly untrue. 
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Thus, had the appellants suffered a judgment against them as 
demanded by the complaint, whether by default, by confession or 
by going through full trial and losing, there would have been 
court-appointed officers whose powers, though mandatory, would be 
restricted solely to ‘the conduct of elections preparatory to and 
during the next convention. Those officers would have had no 
authority to inject themselves into any other Union affairs, such 
other affairs being recognized by appellees as properly resting 
within the control of the Union itself. By compromising the con- 
troversy, the parties mst necessarily have intended that the 
restrictions placed upon the appellants be something less than the 
maximum demanded in the compiaint .21/ How much less is clearly 
indicated by the consent order. The appellants accepted the imposi- 


tion of court-appointed officers, but with recommendatory rather 


than mandatory powers. Yet the court below now attributes to 
appellants an intent inot only that the Monitors should have manda- 
tory powers, but that these powers should range through the entire 
area of Union affairs, far beyond the fondest hopes of the 
appellees as expressed in their prayer for relief. 


21/ At one stage of the proceedings below, both the District Court 
and Mr. Schmidt recognized the fact. See transcript of hear- 
ing of June 26, 1958, p. 98: 

"The Court: You are assuming that this consent 
decree rests upon your obtaining all of the relief 
asked, which was not true. 

Mr. Schmidt: No, I do not think that 4s my 
assumption, your Honor. I realize that not all of 
the requests that I made were granted. As a matter 
of fact, we never would have had a ncompromise con- 
sent order had that been so. ... 
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One may search in vain for some record basis for attribut- 
ing to the parties an intent to give the Monitors mandatory powers 
and authority to perform a "general housecleaning." The District 
Court rested its construction upon an alleged tacit understanding” 
that the appellees had adduced evidence entitling them to all the 
relief they sought. Even if this were so, they would not be 
entitled to more than they had sought, which is exactly what the 
District Court's construction gives them. 
But it is clear from the record that there was in fact no 
"tacit understanding" that the evidence had proved appellants? 
liability .22/ The record shows, indeed, that the court below was 
merely making an improper inference from the compromise that the 
appellants had conceded liability. Certainly the court never found 
that the evidence pointed to liability, for, as recited in the © 
Memorandum Opinion, "The Court was not called upon to weigh the 
evidence which had been adduced." J. A. 164. Indeed, it would 
have been the grossest of improprieties to make such a finding when 
the appellants had not yet had their day in co + .22/ All that 


Assuming, contrary to the record, that same Schmidt, as counsel 


for the plaintiff below, unilaterally “understood” that he. had 
proved his case, any intent he may have had, based upon his 
unilateral understanding, could not bind appellants. As the 
court below said in connection with paragraph 14 of the consent 
decree: "Now, it has been argued that the Court should impute 
to Mr. Williams, representing these defen ts, the intention 


which rested with Mr. Schmidt's mout: icf. That ganot be 
done." TET Awe cn ge7 enem£t (PEE gos. F6. 


23/ In Fruehauf Trailer Co. v. Gilmore, 167 F.~2d 324, 330 ‘(Qoth 
Cir. 1948), it was held that no inference of negligence could 
be drawn from a consent judgment against the defendant. The 
judgment, said the court, “was not based upon any findings of 
fact or any determination on the merits. [It was not a judicial 
determination by the court of any litigated right. In entering 
it the court merely exercised an administrative function in 
recording what had been agreed to between the parties.” 
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appears from the record is that after the appellees had put in 
their case and before the appellants were called upon to put in 
their defense, the parties compromised the action. A compromise 
offer "does not ordirlarily proceed from and imply a specific belief 
that the adversary's claim is well founded, but rather a belief 
that the further prosecution of that claim, whether well founded or 
not, would in any event cause such annoyance as is preferably 
avoided by the payment of the sum offered. In short, the offer 
implies merely a desire for peace, not a concession of wrong done." 
4 Wigmore, Evidence 28 (3d ed. 1940). As the Supreme Court said 
in West v. Smith, 101 U.S. 263, 273 (1879): 

"By all or nearly all the cases the rule as estab- 

lished is. . .that an offer to do something by way 

of compromise. . . shall be excluded. These cannot 

be called admissions, as they were made to avoid 

controversy and to save the expenses of vexatious 

litigation.” 


See also Wood v. Morrissey, 31 F. Supp. 449 (W.D.La. 1940); 


Gamble-Skogmo, Inc. v. McNair Realty Co., 98 F. Supp. 4kO (D.Mont. 
1951); United States v. Stoehr, 100 F. Supp. 143 (M.D.Pa. 1951), 


affirmed, 196 F. 2a 276 (3rd Cir.), cert. denied, 344 U.S. 826 
(1952); Atlas Assurance Co., Ltd. v. The Cupid, 108 F. Supp. 590 
(D. Alaska 1952); Rule 68 F.R. Civ. P. The Court of Claims, in 


Milton S. Kronheim & Co. v. United States, 163 F. Supp. 620, 628 
(1958), explained: 


"Te reason for the refusal of the courts to infer 

an admission of liability from the mere fact of a 
compromise or settlement lies both in the policy of 
the law to encourage settlement of litigation and in 
the realization that it is often more advantageous, 
economical and desirable for a party to ‘buy his peace’ 
than to go through litigation even when his chances of 
eventually prevailing are great.” 
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Only when the compromise instrument contains an “unconditional and 
unqualified acknowledgment of liability” may it be considered as 
probative of liability. Firestone Tire and Rubber Co. v. Hillow, 
65 A.2d 338, 340 (D.C. Mun. App. 1949); see also West v. Smith, 
supra; Hawthorne v. Eckerson Co., 77 F.2d 845, 847 (2d Cir. 1935); 
and Milton S. Kronheim & Co. v. United States, supra. By making up 
out of whole cloth an inference that there was/a "tacit understand- 
ing" of liability, the court below imposes a sanction against the 
appellants for having compromised the suit and| violates the estab- 
lished public policy favoring compromise. Williams v. First 
National Bank, 216 U.S. 582 (1910); Milton S. Kronheim & Co. v. 
United States, supra. The result of the litigation is what the 
parties have provided in their compromise, not) what the court 


thinks would have been produced by full litigation. J. Kahn & Co. 


v. Clark, 178 F. 24 111, 114 (5th Cir. 1949). |The District Court's 
inference is not permissible and the construction of the consent 
order it based upon that inference is untenable. 
We submit that the language of the consent decree is clear 
and unambiguous and that the intent of the parties manifested by 
the words of the order as reinforced by the situation of the 
parties and not challenged by anything in the record, was as fol- 
lows: 
(1) That the constitution adopted) at the 1957 
convention should go into immediate effect and remain 
in effect until a new convention should) be held. 
(2) That, despite the appellees' extravagant 
criticism of the newly elected officers of the Union, 
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those officers were qualified to assume and exercise 

the powers of their offices and should occupy those 

offices until a new convention should be held. 

(3) That the Board of Monitors, but for the very 
limited mandatory powers enumerated in the consent 
order, should have only consultative or recommenda- 
tory authority. 

(4) That a new convention should be called, at 
the discretion of the General Executive Board, at any 
time after one year from the date of the order, but in 
any event within the five-year period required by the 
constitution. 

(5) That such new convention, if held in com- 
pliance with the provisions of paragraph 9 of the con- 
sent order, (J. A. 62) would be deemed a true and 
accurate reflection of the desires of the membership. 

(6) That the monitorship should terminate with 
the holding of a new convention, the appellees relying 
upon the natural desire of the General Executive Board 
to be rid of the monitorship as assurance that a new 
convention would not be unduly delayed. 

In the light of the parties' intent, we submit that the 
construction placed upon the consent order by the court below was 
grossly erroneous. 

T>. the extent that the order of February 9, 1959, be looked 


upon as a modification rather than a construction of the consent 


order, it is, as we shall now show, no less grossly erroneous. 
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II, The Order of Februa 1 Is an 
Invalid Modification of the Consent 
Decree. 


A. The District Court Had No Power 


ooo 


fo Modify This Consent Decree 

That a consent decree is subject to modification in some 
circumstances is a proposition with which we do not quarrel. But, 
in replying upon the language of Mr. Justice Cardozo in 
United States v. Swift & Co., 286 U.S. 106, 114 (1932), as author- 
ity for modifying this consent decree, the court below elevates 
the asterisk to the most potent of rules of law. The court omits 
from its quotation the Supreme Court's careful |distinction between 
decrees which may and those which may not be modified. What the 
Supreme Court said and what the court below ignored was: 

"Te distinction is between restraints that give pro- 

tection to rights fully accrued upon facts so nearly 

permanent as to be substantially impervious to change, 

and those that involve the supervision of changing con- 

duct or conditions and are thus provisional and tenta- 

tive." 
Under this language, we submit, the consent decree in the instant 
case was beyond the court's power to modify. 

The amended complaint attacked the legality of the 1957 
elections and sought an order declaring them invalid and directing 
new elections under judicial supervision. The 1957 elections were 
either valid or invalid. If the former, the appellees had no right 
to the relief they sought; if the latter, they were entitled to 
have new elections held. The members! right to constitutional elec- 
tions was, in Justice Cardozo's words, "fully accrued” and the 


facts upon which the case turned were "permanent" and completely 


"impervious to change". A judgment entered after trial would end 
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the controversy one way or the other. If the facts showed that 
appellees! right had been violated, the court would declare the 
1957 elections void and order new ones. If the facts showed other- 
wise, the court would dismiss their complaint. The consent decree 
was no less a final disposition of the controversy, as was recog- 
nized by the parties and the court when it was approved .24/ It 
held the 1957 elections valid, but to induce the Union to conduct 
new elections before 1962, as the constitution requires, it hung 
about the neck of the General Executive Board the millstone of the 
monitorship. Certain duties were placed upon the officers of the 
Union, for violation of which the court could apply contempt sanc- 
tions. For example, a refusal to give the Monitors staff help or 
a refusal to consult with them with respect to matters in which 
they had recommendatory authority would constitute a violation of 
the consent decree. The court would, of course, have jurisdiction 
to enforce the decree by punishing the violators for contempt. 
Other than its general jurisdiction to enforce the decree by con- 
tempt sanctions, the only jurisdiction retained by the court was 
"supervision and direction™ of the Monitors in the performance of 


their *enumerated™ duties. Under this retained jurisdiction, the 


court could see to it that the Monitors performed the tasks which 
the parties had agreed they should perform, but it could not assign 
to them additional powers or duties which the parties had not 
agreed they should have. 


24/7 Supra, p. 9. 
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This consent decree is not like a decre 


e entered in an anti- 


trust case to protect competition, where constantly changing eco- 


nomic conditions and relationships may require 
decree to accomplish its purpose. 
Swift & Co.: 


As was said 


". . . the passing of a decade has bro 
to the grocery business as it has to ev 
The inquiry for us is whether the chang 
important that dangers, once substanti 
attenuated to a shadow.” 


286 U.S. at 119 


adjustments of the 
of the decree in 


t changes 
ry other. 
es are so 

» have become 


A consent decree which is designed to right the wrongs growing out 


of a shifting situation may be modified if and when the situation 


shifts sufficiently to require it. 


But one which was entered as a 


remedy to an alleged wrong consisting of a completed act or set of 


acts may not be modified, simply because it later seems to one of 


the parties or to the court that a different remedy would have been 


more appropriate. 


1937), 


In Singer Mfg. Co. v. Seinfeld, 89 F. 2 
the court said: 


"Me motion for a supplemental 
denied on the theory that a new suit 
and so given no consideration on the me 
that disposition was correct as a matte 
upon whether it was sought to enlarge t 
original injunction or merely to make 
specific what had already been enjoine 


a 35, 37 (2a Cir. 


en was 


necessary 

rits. Whether 

r of law depended 
he scope of the 
re clear and 


its application, or the reverse, to new acts and situa- 


tions might be made plain.” 


The court cited Armstrong v. De Forest Radio Telephone & Telegraph 
Co., 10 F. 2a 727 (2d Cir.), cert. denied, 270 U.S. 663 (1926), 


where it had earlier said, at p. 728: 


"It is not true that the object of a supple- 


mental injunction is to ope 
the object is not to amplify, but to 


the original one; 
specify, and 
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apply the original injunction to actions and objects 

nonexistent when the case was decided. The inquiry 

is whether acts and things that have come into exist- 

ence since decree would have been enjoined by that 

decree, had they then existed.” /Hmphasis in original.7 

What changed circumstances have arisen since the decree in 
the instant case? The Memorandum Opinion below leaves us in no 
doubt as to what the court conceived the changed circumstances to 
be, namely, that after the early period of the monitorship "the 
Teamsters ceased cooperation with the Monitors and refused or 
ignored the reasonable and relevant requests of the Monitors. The 
conduct of the Teamsters in such respect was in disregard of their 


obligations to afford good faith compliance with the reasonable 


and pertinent orders of recommendation issued by the Monitors." 
(J. A. 168.) 


If all that happened after entry of the consent decree was, 
as the court said, that the appellants violated its terms, there 
was, of course, neither need nor basis for modifying the decree. 
The appropriate course, in such a case, would be to enforce the 
decree by contempt proceedings. To impose additional restraints 
upon appellants as a sanction for alleged violations of the orig- 
inal restraints is, under the Singer case, supra, "to enlarge the 
scope of the original” decree and, therefore, not a permissible 
modification. 

A case rather closely in point is Osage Oil & Refining Co., 
v. Continental O11 Co., 34 F. 2d 585 (10th Cir. 1929), where the 
court set aside a modification of a decree originally entered in 
favor of the Osage Company in its suit to quiet title. The court 
said, 34 F. 2d at 588: 
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"The decree in the suit to quiet title was in 
effect a contract of sale between the Osage Company 
and the Continental Company. It adjudged that the 
Osage Company should do certain things with refer- 
ence to its title to the oil lease. The motion to 
modify the decree set up that the Osage Company had 
failed to perform the things enjoined upon it by such 
decree and whether the Osage Company had complied 
with the decree in respect to such matters present 
for determination. Such questions were) not within 
the issues made in the suit to quiet title. They per- 
tained to events which occurred subsequently to the 
decree. Issues not raised by the pleadings cannot be 
determined. /Citation.7 A decree, in so far as it 
undertakes to decide issues not made by) the pleadings, 
is void. /Citations.7 A court is without jurisdic- 
tion to pass upon questions not submitted to it for 
decision. /Citations.7 If the court were without 
jurisdiction to determine such issues at the original 
trial, it would seem to follow that it s without 
jurisdiction to reserve such issues for future deter- 
mination.” 


Similarly, in the instant case, the consent decree was in effect 

a contract among the parties requiring the appellants to do cer- 
tain things. The petitions to modify the decree alleged that the 
appellants had failed to do what was required of them. Whether or 
not the appellants had complied with the decree was the question 
presented by the petitions. Of course, that question was not 
within the issues made in the original suit; it pertained to events 
occurring after the decree. Obviously, the District Court would 
have lacked jurisdiction in the original suit to decide the ques- 
tion of whether or not the appellants had complied with a decree 


not yet made, and, lacking such jurisdiction, it could not reserve 


that question for future determination. The court was, therefore, 

without jurisdiction to modify the decree. 
Applying the test of the Armstrong case, supra, the court 

must inquire whether the consent decree would have compelled 
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appellants to obey the Monitors' orders and would have extended 
the Monitors' authority to all aspects of Union affairs, had it 
been known, when the decree was entered, that appellants would 
reject some of the Monitors! recommendations. To answer that 
question in the affirmative would be an absurdity, for such an 
answer would presuppose that the consent decree was not a com- 
promise and not even an abject surrender, but rather a gratuitous 
outpouring to the appellees of more than they had asked for in 
their complaint. Moreover, the possibility that appellants might 
refuse to comply with the Monitors' wishes was contemplated by 
the parties and a proposal by the appellees that the order should 
provide for power to "require compliance” was specifically 
rejected .25/ Since the possibility of noncompliance “existed” 
when the decree was made and the parties specifically and con- 
sciously chose that compliance not be required by the order, there 
is no power now to modify the order to require such compliance. 
What the position of the Monitors and the appellees really 
comes to is that in the light of their present conception of the 
situation, they wish they had made a different bargain from the 
one they made and embodied in the consent decree. Similarly, the 
position of the court below, as reflected by a fair reading of its 
Memorandum Opinion, is that, given a chance, it would have entered 
a different decree. But, as was said in Swift & Co., 286 U.S. at 
119, the decree "whether right or wrong is not subject to impeach- 


ment in its application to the conditions that existed at its 


25/ See text at note 16 supra. 
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making. /The courts/ are not at liberty to reverse under the 
guise or readjusting.” 
Even if the decree that was bargained for and agreed upon 
by the parties had turned out to be inadequate and inappropriate 
to the situation as the court below, the Monitors, or the appellees 
now see it, the law is that a bargain is a SEES Even where the 
public interest is directly involved, good faith bargains are 
enforced. Where the Attorney General of the United States used 
poor judgment in consenting to a decree, the fact that the decree 


thereafter failed to give adequate protection jto the public inter- 


est was not such a changed condition as to warrant modification of 


the decree. United States v. Radio ees of America, 46 F. 
Supp. 654, 656 (D.Del. 1942), appeal dismissed, 318 U.S. 796 


(1943). In the latter case the court said: 
i "Since these consent decrees are based upon an agree- 

ment made by the Attorney General which is binding 

upon the Government the defendants are entitled to 

set them up as a bar to any attempt by |the Government 

to relitigate the issues raised in the suit or to 

seek relief with respect thereto additional to that 

given by the consent decrees. /Citations.7 This is 

a very real benefit of which they would be deprived 

were the Government's motion to be granted.” 
Similarly, an enforcement decree entered on an order made by the 
National Labor Relations Board may not be modified simply because 
"the relief originally granted was not appropriate to the situa- 


tion as the Board now conceives it.” International Union of Mine, 
Mill & Smelter Workers v. Eagle-Picher Mining |& Smelting Co., 325 
U.S. 335, 339 (1945). 
If hindsight is unavailable to the United States as a basis 
for modifying a bargain which it has entered into as a party to 
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litigation and which it now conceives to disserve the public 
interest, we submit, as an a fortiori proposition, that a party 
to a purely private litigation is bound by a consent decree made 
and entered in good faith. 


B. Even If This Consent Decree Were Of 
| The e ch e stric 


‘Jas Pover To Modify, The Nodification 
| Appealed From Was Without Basis. 

To show how untenable the District Court's modification of 
the consent decree is we suggest in this subdivision of our argument 
that it be assumed that this consent decree is of the type as to 
which there is a judicial power of modification. Even making that 
assumption, we submit, this modification cannot be sustained. 


| 1. There Are No New and Unforseen 
Conditions Call for a C. ee. 


In Swift & Co., Mr. Justice Cardozo said, 286 U.S. at 119: 


"Nothing less than a clear showing of grievous wrong 

evoked by new and unforseen conditions should lead 

us to change what was decreed . .. with the consent 

of all concerned.* 
The allegedly changed condition upon which the order appealed from 
was based is that the appellants refused to comply with certain 
orders of the Monitors. But, as we have shown, this refusal, far 
from being an “unforseen” condition, was actually within the con- 
templation of the parties when they rejected a proposed provision 
requiring compliance with such orders. 

The kind of changed condition that would support a modifi- 


cation of a consent decree is illustrated by Coca Cola Co., v. 


Standard Bottling Co., 138 F. 2d 788 (10th Cir. 1943). In that 
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case a consent decree had been made in 1925 enjoining the appellee, 
among other things, from selling any drink bearing the word "cola" 
in its name. Many years later, after the appellant, through numer- 
ous court decisions, had lost the exclusive right to use the word 
"cola", appellee asked to be relieved of this aspect of the injunc- 
tion. The court found that, by reason of the |changed circumstances, 
appellee was the only person who could not legally sell "cola" 
drinks, Since appellant was in any event not |protected against 


the competition of numerous other "cola" sellers, the effect of the 


injunction was to injure appellee without benefit to appellant. 
The court therefore concluded, relying on Swift & Co., that equity 
required modification of the injunction. The modification of the 


Coca Cola consent decree was clearly within the rule of Swift & 
Co., for, when the decree was made, the parties assumed that the 
appellant had and would continue to have an exclusive right to use 
“cola” in its name. The freeing of the name for use by all the 
world was obviously a "new and unforseen" condition evoking "griev- 
ous wrong” to the appellee. The contract between Coca Cola and the 
instant case is too clear to require discussion. The court should 
modify an order when not to do so “would result in an outrageous 
miscarriage of justice, not contemplated by the court or by the 
parties in the entry of the order.” Webster Motor Car Co. v. 

Zell Motor Car Co., 234 F. 2d 616, 619 (4th Cir. 1956). But it 

is an abuse of power to modify an order to avoid 2 result which is 
neither unjust nor uncontemplated, but merely, by hindsight, 
unpalatable to ore of the parties. Even if the appellees in the 
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instant case could have obtained, through completing the trial, a 
decree conferring mandatory powers upon the Monitors and authority 
to supervise general Union operations--which we submit was impos- 
sible both under their complaint and under the law. "/t/hey chose 
to renounce what they might otherwise have claimed, and the decree 
of a court confirmed the renunciation and placed it beyond recall.” 


United States v. Swift & Co., 286 U.S. at 119. 


2. The Modification Thwarts Rather Than 
Effectuates the Basic Purpose of the 
Consent cree. 
In Chrysler Corp. v. United States, 316 U.S. 556, 562 
(1942), the court said: 
"We think the test to be applied in answering 
this question /whether a particular modification of 
a consent decree is an abuse of the power of modifi- 
cation/ is whether the change served to effectuate 
or to thwart the basic purpose of the original con- 
sent decree." 
A modification which is not consistent with the original consent 
decree is, therefore, an abuse of the court's power to modify. 
United States v. Radio Corporation of America, 46 F. Supp. 654 
(D.Del. 1942), appeal dismissed, 318 U.S. 796 (1943). 
The application of this rule is exemplified in Utah 
Construction Co. v. Salmon River Canal Co., 85 F. 2d 769, on 


rehearing, 86 F. 24/326 (9th Cir. 1936). A dispute over water 


rights was resolved in that case by a decree authorizing appellant 


to divert a certain amount of water from the channel of the Salmon 
River. The court retained jurisdiction "generally to make such 
orders as may be reasonably necessary to give effect to the «. 


decree. . oe Some years later the court issued an order that the 
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channel of the river mst remain open. On appeal, it was held 
that, since nothing in the original decree restrained appellant 
from erecting a dam in the river for the purpose of diverting 
water, the later order was inconsistent with the decree and, there- 
fore, invalid. It would seem, therefore, that a modification, to 
be permissible, mst bear a close relation to the specific design 
of the original decree. It cannot be justified, as is sought to 
be done here, by relating it to some broadly generalized and 
highly debatable psychological predicate of the decree. 

What was the basic purpose and design of the instant con- 


sent decree? It grew out of a suit seeking to frustrate the 


results of the 1957 elections and to obtain new elections under 


the control of persons other than the members| of the Union. The 


compromise embodied in the decree was that the results of the 1957 


elections be "provisionally" recognized, until a new convention 
Should be held, and that the control of all Union affairs, includ- 


ing elections, not be given over to outsiders, but remain in the 
hands of the officers elected in 1957 and "provisionally" installed 


in office, those officers to counsel with and receive recommenda- 
tions from the Board of Monitors in certain enumerated areas of 
Union affairs. 
How, consistently with this basic purpose and design, can 
there now be a modification to the effect that the Monitors may 
impose their will upon the Union officers and|/do so, moreover, in 
areas of Union affairs not enumerated in the decree? Monitor 
(and appellees! counsel) Schmidt finds little |difficulty in answer- 


ing this question. In his Supplemental Report to Judge Letts for 
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the period up to May 27, 1958, he announces as his private con- 
struction of the consent decree, not shared by Judge Cayton or 
Mr. Wells, the other two Monitors, that: 
"The preliminary injunction of October 23, 1957, 
was subject to reinstatement on application by 
plaintiffs if defendants, as 'provisional' officers, 
substantially breached any of the conditions or obli- 
gations imposed by the Consent Order. The amended 
Constitution as it emerged from the Seventeenth 
Convention was put into effect ‘provisionally. '"26/ 
This notion of Mr. Schmidt's seems to have been adopted by the 
court below, which states in its Memorandum Opinion of December 11, 
1958: 

". . . the individual defendants were permitted 

provisionally to assume the duties of the offices 

to which they have been elected. 
"The language of the consent order carries the 
meaning that such permission to assume office is 
temporary and granted in view of existing known con- 
ditions and of assumed obligations. By definition 
and by nature a provision of this kind is subject 
to change.” (J. A. 168.) 
Both Mr. Schmidt and the District Court seem to have as little 
difficulty making "provisional" mean "conditional" as they had 
making “recommend” mean “order”. 

There is no question that the 1957 constitution was only 


"provisionally" effectuated by the consent decree and that the 


officers elected at the 1957 convention were only “provisionally” 


installed. But the draftsmen of the decree, in using the word 
"provisionally", mist be presumed to have chosen it with as great 


care as they chose the word "recommend". "Provisional" is not an 


267 Supra note 3 at 169-170. 
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infrequently used word in legal circles. Lawyers understand it to 
mean: "Temporary; preliminary; tentative; taken or done by way 

of precaution or ad interim." Black, Law Dictionary at 1389 (4th ed. 
1951); see De Haro v. United States, 5 Wall. 599, 628 (1867). 

Mr. Schmidt and the District Court choose to read "provisional”™ as 
"conditional", which lawyers understand to mean: "That which is 
dependent upon or granted subject to a condition.” Black, op. cit. 
supra, at 367. The obvious obstacle to such a reading is that, if 
the tenure of the officers were intended to be dependent upon some 
condition, the decree would have stated the condition. It would 
have been very simple, for example, to say that the officers 
should be removed if they failed to cooperate| with the Monitors, 

if that were what the parties intended. The very absence of any 


such condition demonstrates that the parties did not so intena.2/ 


In giving the appellants provisional tenure in office, the drafts- 
men of the decree gave them a status analogous to that of a "pro- 
visional government", understood in the law to be one "temporarily 


established in anticipation of and to exist and continue until 


It 1s inconceivable that the draftsmen of so detailed and 
specific a decree could have intended that, many months after 
the passage of authority from the old officers and General 
Executive Board to the new, the new Board and officers should 
be removable by the court, and yet not have made any provi- 
sion whatsoever concerning succession or replacement. It is 
interesting to note that the Monitors, in their opposition 

to appellants! motion for stay, filed herein on March 16, 
1959, although they still assert that the officers and the 
General Executive Board were only "conditionally" seated, no 
longer suggest that they are removable. 
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another (more regular and more permanent) shall be organized and 


instituted in its stead.” Id. at 1389; Chambers v. Fisk, 22 Tex. 


504, 535 (1858); 30 C.J.S., Government, p. 967. It was anticipated 
that an administration to serve for a full five-year constitutional 
term would be established by a convention soon to be held. And, as 
we have shown, there was every reason for the parties to believe 
that the desire to be rid of the monitorship would impel the 
General Executive Board to call a new convention as soon as per- 
missible under the decree. But there is not a single word in the 
decree to suggest that the officers' tenure was dependent upon a 
condition or was terminable by any event other than the election 
and installation of new officers in their stead through the process 
of a new convention, any more than a provisional government is 
terminable by anything other than the installation of a new govern- 
ment. Even if the appellants were to violate the consent decree, 
there is no provision for rescission and reinstatement of the 
status quo ante. The court, under its contempt powers, could 
assure enforcement. 

A purported modification of this consent decree resting on 
a theory that the Monitors have mandatory powers to remold the 
Union closer to their hearts! desire and that, until they have had 
their every wish gratified, the General Executive Board may not 
call a convention is flagrantly inconsistent with the original 
decree. It gives the appellees more than they sought by their com- 
plaint. It deprives the appellants of the benefits bargained for 
and obtained in the compromise. It removes from the members of 
the Union the control iof their ow affairs and places it in the 
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hands of outsiders with virtually dictatorial powers--and this in 


the name of democracy. It represents a judicial arrogation of 


power over the internal affairs of a voluntary 


association greater 


than has ever been asserted under our system of |jurisprudence. We 


think that, even if this court should conclude 


Court had power to modify the consent decree, 1 


that the District 


t would neverthe- 


less hold that the order appealed from goes mich too far in sup- 


planting the constitutional administration of the Union by his 


Board of Monitors, for his order amounts to such "eratuitous inter- 


ference with the normal functions of labor organizations fas the 


National Labor Relations/ Act and the Norris-La|Guardia Act were 


designed to prevent. "28/ Green v. Obergfell, 7} App. D. C. 298, 


320-21, 121 F. 2d 46, 68-69 (1941). See Chafee 


Affairs of Associations Not for Profit, 43 Harvard L. Rev. 993, 


1027 (1930): 


"Me health of society will usually be p 
if the groups within it which serve the 
mental, and spiritual needs of citizens 
inely alive. Like individuals, they wil 


romoted 
industrial, 
e genu- 
usually 


do most for the community if they are free to deter- 
mine their own lives for the present andthe future. 
A due regard for the corresponding interests of others 
is desirable, but must be somewhat enforced by public 


opinion. Legal supervision must often b 
fear that it may do more harm than good. 


~ withheld for 


287 We do not, of course, make the “absurd” argument attributed 
to us at p. 22 of the Monitors’ opposition!to our motion for 
stay, filed herein on March 16, 1959, that the District Court 
"has violated” these acts. All we say, and we think it is 


enough, is that the order appealed from is 


so sweeping as to 


be in conflict with the policy against gratuitous interfer- 
ence with the normal functions of a labor union, a policy 


adopted by Congress and embodied in these 


statutes. 
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3. The Modification Violates Appellants‘ 
Rights to Due Process of Law. 


The modification of the consent decree contains a built-in 
due process defect. 

The question whether the modification is permissible would 
not arise unless it were first determined that the original consent 
decree did not, by any fair construction, provide what is now pro- 
vided by the modification, for otherwise there would be no occasion 
for modifying it. 

The Court, must, therefore, assume, in considering whether 
the District Court could properly modify the consent decree, that 
the parties! bargain, /as originally embodied therein, was that the 
elected officers would run the Union, with Monitorial counsel and 
recommendations, and that, after a year, the General Executive 
Board would be free to call a new convention, thereby terminating 
the Monitorship. The question then arises by what authority the 


District Court may impose upon appellants restrictions not only 


not consented to, but! altogether inconsistent with those to which 


they did consent. 

Any judicial action, unless consented to by the parties, 
must rest upon a factual basis which justifies it. Here, to be 
sure, there were twenty-two days of trial in which the appellees 
adduced evidence purporting to support the allegations of their 
complaint. But before any occasion arose for the appellants to 
present their defense, the case was compromised by the entry of 
the consent decree. Appellants do not for a moment concede that 


the evidence introduced by the appellees tended to prove their 
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case and justify the relief they sought. But even if it were con- 
ceded that appellees! evidence tended to prove their case, as the 
court below, on we know not what basis, says was “tacitly” under- 
stood, our system of justice would require appellants to be given 
their turn at bat before any judicial action could be based on 
appellees! showing. By entering into the compromise, appellants 
did not waive their right to present evidence to refute appellees’ 
evidence. It simply became unnecessary for appellants to put in 
their defense. It follows, therefore, that, when the District 


Court undertook to undo the compromise, it was required to restore 


to appellants their opportunity to prove that appellees are enti- 


tled to no relief at all, let alone the sweeping relief the court 
undertook to grant. When a baseball game is interrupted by rain 
in the middle of an inning when only one side has been at bat, the 
runs scored by that side do not count. When a trial is interrupted 
with only the plaintiff having presented his evidence, the evidence 
does not count. 

Certainly the fact that appellants consented to the entry 
of a decree is no warrant for imposing upon them restraints to 
which they did not consent. As Mr. Justice Frankfurter said in 
Ford Motor Co. v. United States, 335 U.S. 303, 522 (1948): 

"Mme Government has not sustained the burden of 

showing good cause why a court of equity| should 

grant relief from an undertaking well understood 

and carefully formated. If the Government seeks 

to outlaw possible arrangements by Ford th a 

finance corporation, it mst establish its case 


in court against Ford. . .and not draw on a con- 
sent which by its very terms is not available.” 


as 


So, in the instant case, by the well understood and carefully for- 
mulated undertaking of the parties, as embodied in the consent decree, 
the affairs of the Union were to be administered by its elected 
officers, with the Monitors given a narrowly circumscribed counsel- 
ing role to be exercised until a new convention should be held on 

the call of the General Executive Board. If the appellees now seek 
to impose additional restraints against appellants or to give the 
Monitors additional powers, they must establish their case in 

court "and not draw on a consent which by its very terms is not 


available." 


III. | The Order Appealed from, to the Extent 
| That It Requires Compliance with Future 


| "Reasonable and Relevant Orders of the 


Board of Monitors, is Void for Uncertainty. 
Paragraph 2 of the order appealed from provides that the 


appellants "shall comply promptly and fully with all future Board 
of Monitors! Orders of Recommendation that are reasonable and rel- 
evant to the basic purposes of the Consent Decree”. J. A. BAD SfF/ 
This provision, we submit, flatly violates the requirement 
of Rule 65 (da), F.R. Civ. P. that an “order granting an injunction 
...--Shall be specific in terms...." Professor Moore observes: 


"Loose injunctive orders are neither easily 
observed nor strictly enforceable, and are 

apt to be oppressive. Hence Rule 65 (d) ... 
provides that every restraining order and 
injunction be specific in terms; and describe 
in reasonable detail, and not by reference to 
the complaint ior other document, the prohibited 
act or acts ... . .Thus it compels precise- 
ness in the form and scope of restraining orders 
and injunctions in order to appraise the party 
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enjoined of the course of conduct which iss prohibited; 
and to. avoid undue restraint on parties to the action 
or others affected by the restraint. 7 Moore, Federal 
Practice, 1666-67 (2d ed. 1955). 
It is perfectly obvious that, with respect to "Orders and 
Recommendations" of the Monitors not yet issued, the appellants 
are not apprised by the order appealed from what conduct is per- 
mitted to them and what is forbidden. It is just as obvious, as 
a matter of fact, that the District Court itself does not know 
the scope of its order, for it cannot know what) "Orders of Recom- 
mendation" the Monitors will choose to issue in| the future or the 
extent to which any of them will be "reasonable and relevant". 


As the Supreme Court said in Hartford-Empire Co. v. United 
States, 323 U.S. 386, 410 (1945): 


"Te decree must not be 'so vague as to put the whole 
conduct of the defendants' business at the peril of 
a summons for contempt;' enjoin ‘all possible breaches 
of the law;'" . . . /Citations.7 
Even as specific an injunction (by comparison with the instant 
order) as one prohibiting "monopolizing" first-| and second-run 
films was held too vague in Schine Chain Theatres v. United States, 
334 U.S. 110 (1948), the Court saying, at p. 126: 
" ..we think the public interest requires that a 
more specific decree be entered on this se of the 
case. The precise practices found to have violated 
the act should be specifically enjoined." 
The instant order does not provide that the appellants must 
obey unreasonable orders of the Monitors, only [that they must obey 


those that are "reasonable and relevant". If an order which they 


disobey turns out to be unreasonable or irrelevant, they are not 
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in jeopardy. But they are at their peril in judging what is rea- 
sonable and relevant.| Certainly a statute placing them in such 
peril would be invalid under the due process clause of the Fifth 


Amendment. United States v. Cohen Grocery Co., 255 U.S. 81 (1921); 


Small & Co. v. American Sugar Refining Co., 267 U.S. 233 (1925). 

To try to enforce such a statute, said the Supreme Court in the 
Cohen Grocery case, 255 U.S. at 89, "would be the exact equivalent 
of an effort to carry! out a statute which in terms merely penalized 
and punished all acts detrimental to the public interest when 
unjust and unreasonable in the estimation of court and jury". Sim- 
ilarly, to try to enforce the instant order would be the exact 
equivalent of an effort to carry out an order requiring the doing 
of acts which would be held "reasonable and relevant” in an even- 
tual contempt proceeding. Such an order, like one enjoining "all 
possible breaches of the law", is invalid. Swift & Co. v. 

United States, 196 U.S. 375, 396 (1905). The concepts of fairness 
making up due process are as indispensable in the decrees of courts 
as in the acts of legislatures. 


IV. The Order Appealed from, to the Extent 
That it Confers upon the Board of Monitors 
Power to issue Orders Required to be Obeyed 
on Pain of contempt is _an Invalid Delega- 
tion of Judicial Authority. 

The requirement that appellants obey future orders is, as 
we have shown, void for uncertainty. It would be void even if the 
future orders were issuable by the court itself, rather than by 
the Monitors. The delegation of the ordering power to the Monitors 
makes the order appealed from doubly invalid. Just as a standard- 
less statute making unlawful all acts detrimental to the public 
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interest would be an invalid delegation to the courts of legisla- 
tive power "in the very teeth of the Fifth and Sixth Amendments 
and of other plainly applicable provisions of the Constitution”, 
Cohen Grocery Co. v. United States, 255 U.S. at 92, this standard- 
less order is an invalid delegation to the Monitors of judicial 
power. 
The result of such delegation is that the Monitors, rather 
than the court, exercise judgment and order action and that the 
appellants risk punishment by the court for contempt if they do 
not obey orders issued by the Monitors. This feature of the order 
appealed from makes appellants' situation altogether unprecedented 
in the law. The concept of punishment for contempt for violation 
of a judicial order is, of course, well-established in the law. 
It is, indeed, the recognized method of enforcement of orders of 
administrative agencies. When the National Labor Relations Board 
makes an order, for example, and it is not obeyed, the Board peti- 
tions a court for an order of enforcement. The violator is not 
guilty of contempt for violating the Board's order, but only for 
violating the court's enforcement order. 29 U.S.C. Sec. 160 (e). 
Similarly, for the Securities & Exchange Commission, see 15 U.S.C. 
Sec. 774 (c). No one would suggest that an administrative agency 
could obtain a court order for enforcement of its future “reason- 
able and relevant" commands. The order appealed from, as we read 
it, authorizes the Monitors to command action by the appellants 
and subjects the appellants to contempt sanctions for disobedience. 


It makes no provision for an application by the Monitors to the 
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court for a compliance order before contempt sanctions may be 
imposed. As we read the order and the Memorandum Opinion, such 
pre-contempt compliance proceedings are dispensed with. 

Referring to past "orders of recommendation” issued by the 
Monitors, purportedly pursuant to the authority conferred by the 
consent decree, and not complied with by the appellants, the 


District Court stated in its Memorandum Opinion: 


"...if they /the appellants/ doubted the reason- 
ableness of such recommendations or doubted that 
the recommendations were pertinent to the basic 
purposes of the order, they had recourse to the 
Court. Upon such matters of disagreement, recourse 
has always been available to the Court for its rul- 
ing and reat of the existing controversy.” 
Jd. A. 167. 


Then, after holding the various disputed orders of recommendation 
to be reasonable and valid, the court added: 


"Now that the views of the Court respecting many 
matters in dispute are known the Court will expect 
prompt compliance with such orders of recommendation 
which have been made and such reasonable orders of 
recommendation as may be made by the Monitors touch- 
ing the matter of housecleaning and compliance with 
all provisions tending to assure that the next con- 
vention will be organized and conducted honestly in 
such a manner as to be free of control by labor bosses 
while promoting in all respects the interest of the 
dues paying members." 


"Remedies are not lacking in our judicial pro- 
cesses if the orders of the Court are violated, dis- 
regarded or ignored. As of now they need not be men- 
tioned or considered.” J. A. 170-171. 

In the order appealed from the court "implemented the foregoing 
language by ordering that appellants ‘shall comply promptly and 
fully with all future Board of Monitors Orders of Recommendation 
that are reasonable and relevant to the basic purposes of the 


Consent Decree!". 
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By (1) distinguishing between the situation as it existed 
prior to the Monitors’ petition and that which prevails "/n/ow 
that the views of the court respecting many matters in dispute 
are known", (2) ordering prompt and full compliance with future 
"Orders of Recommendation”, and (3) openly threatening contempt 
penalties, the District Court at least by clear implication, has 
placed the appellants at their immediate peril if they fail to 
obey any order issued by the Monitors. 28a/ 

The question which suggests itself is whether it was proper 
for the court to give the Monitors power to make orders in the 


nature of injunctions. The question, we submit, also answers 


itself -- in the negative. 


In the opposition filed on behalf of Judge Letts in 
Cunningham et al. v. Letts, No. 14,889, a prohibition proceeding 
filed in this Court by one of the original plaintiffs in the 
instant action and by certain others, the status of the Board of 


Monitors is likened to that of masters appointed under Rule 53, 


20a/ Mr. O'Donoghue argued to this Court that he reads the order 
to mean that appellants must petition the District Court for 
relief from any "Order of Recommendation" they think improper 
and that only if they persist in reas nhel ar ti after the 
District Court issues a specific order of compliance are they 
guilty of contempt. Supra note 17 at 12-13. There are two 
defects in his argument. irst, there is nothing in the con- 
sent decree to make the appellants perpetual petitioners at 
the bar of justice. Secondly, the order does not say what 
Mr. O'Donoghue says. As to the latter defect, he says it is 
cured by treating Conclusion of Law No. 12 (J. A. 275) as 
incorporated in the order. Supra note 17 at 13. This, how- 
ever, would violate Rule 65 > F.R.Civ. P., which, as 
Professor Moore says, requires that what is ordered must be 
stated specifically in the order and not by reference to any 
other document. See supra, p. 55. 
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F.R. Civ. P. These Monitors are, of course, not masters, because 
they have been appointed not to take evidence and make findings, 

but rather, as we have shown, to exercise a substantially advisory 
function. But, accepting Judge Letts' analogy for the purpose of 
argument, we challenge the appellees to show that a master appointed 
under Rule 53 or the predecessor equity ruies29/ could be given by 


the court the powers which have now been.given these Monitors. 


The only case we have found where even faintly similar 


powers were sought to be exercised is In re Gordon, 250 Fed. 798 
(S.D. Calif. 1918). A rule had been issued to show cause why one 
Brown should not be punished for contempt for violating an order — 
in the nature of an injunction made by a special master in 2 
receivership proceeding. The court discharged the rule, saying, 
250 Fed. at 799: 


"Diligence of counsel has failed to bring to 
the attention of the court a single instance where 
a court of equity or the Chancery Court in England 
has thus successfully or otherwise attempted to 
clothe a special master with the powers asserted 
herein. There is no federal statute to which my 
attention has been directed that purports to grant 
to a special master such a power; on the contrary, 
the plain implication would seem to be (2 U.S. Comp. 
Stat. 1239, 1241, 1243a) that only certain courts or 
the judges thereof are vested with this important 
function. I am therefore constrained to conclude, 
after examination of the precedents, that there is 
no authority in a special master per se, and none 
can be granted to him by the court, to make an order 
in the nature of an injunction.” 


The Supreme Court recently pointed out, in La Buy v. Howes 
Leather Co., 352 U.S. 249, 256 (1957): 


29/ See Notes of Advisory Committee on Rules with respect to 
Rule 53. 
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"The use of masters is 'to aid judges in the 
performance of specific judicial Gar tece as they 
may arise in the progress of a cause,! Ex parte 
Peterson, 253 U. Ss. 300, 312 (1920), and/not to dis- 
place the court. 


Courts mst avoid "an abdication of the judicial function... .” 
Ibid. ". . ./T/7t is the duty and the function of the Court, and 


the Court alone, to enter judgment, or to make |appropriate orders, 


based upon the information secured and findings arrived at by the 
special master." In re Gordon, 250 Fed. at 800. 
We are not unaware, as was pointed out in Judge Letts’ 
opposition in Cunningham et al. v. Letts, referred to supra, that 
"when the parties consent to the reference of a case to a master 
or other officer to hear and decide all the issues therein, and 
report his findings, both of fact and of law, and such reference 
is entered as a rule of the court, the master is clothed with very 
different powers from those which he exercises upon ordinary ref- 
erences, without such consent...." Kimberly v. Arms, 129 U.S. 512, 
524 (1889). The difference when the master serves by consent is 
that his findings may not be disregarded in the court's discretion. 
Ibid. We have seen no case, however, holding that the master, when 
he serves by consent, may issue injunctive orders as if he were a 
judge. Moreover, in the instant case there was never a reference 
to the Monitors, by consent or otherwise, "to hear and decide all 
the issues". Indeed, the issues were all obviated by the com- 
promise. Furthermore, even if there were a consent by the parties 
in the instant case that the Monitors have the status and duties 


of masters, the consent decree, as we have already shown, cannot 
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be construed to have given them the powers to issue orders. It is 


from the court's modification of the consent decree, not from the 


parties' consent, that the Monitors' power to issue orders springs. 
And, since the court may not thus abdicate its judicial function, 
the Monitors cannot be given the power to make orders in the nature 
of injunctions. 
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Vv. 


At the request of the District Court, Mr. O*Donoghue 
submitted 75 pages of findings and conclusions, The court, 
ignoring the appellants' objections, both general and 
specific(J. A. 177) adopted those findings and) conclusions 
without changing a single word. (J. A. 206) As pointed out 
in the objections above referred to, the findings and con- 


clusions as proposed by Mr. O'Donoghue, not only did not 


fairly reflect the record, but in numerous instances glaringly 
30 


and even ludicrously contradicted it. 
Considerations of time and space do not) permit us to 

expose here the deficiencies of all the findings and con- 

clusions. We shall confine ourselves, therefore, in this 

brief to the series of findings and conclusions which are 

urged as justifying the District Court's undertaking to destroy 

the compromise embodied in the consent decree and to substitute 

for it a new regime with the Monitors clothed with authority 

to invade every area of Union affairs and to issue orders 

required to be obeyed. That series of findings and con- 

clusions purports to establish that the appellants have engaged, 

in bad faith, in a consistent course of frustrating the work of 


307 See, e.g., Finding No. 18 (J. A. 216) referring to an 
alleged attempt by an officer of Local 929 "to bribe an 
official of Horn & Hardart Company." As posnted out in 
appellants' objections, this finding was grossly improper 
for two reasons: (1) it found as a fact) that there had 
been an attempt to bribe, while the record shows only that 
such an attempt had been ch ed; and (2 it reverses the 
parties to the alleged bribe. (J. A. 183 


Se ee 


the Monitors. See, for example, Findings 5, 6, 12, 15, 21, 23, 
24, 26, 32, 38, 46, 47, 61, 64, 68, 73, 78, 85, 92, 93, 118, 122, 
123, 126, 128; Conclusion 19. (J. A. 208 to 278, passim). 

We shall show here that those findings and conclusions 
are in violent conflict with the evidence. We shall show that 
the relationship between the Union and the Monitors has for 
the most part been marked by complete cooperation, that there 
has been very substantial compliance by the Union with the 
Monitors' desires, and that, to the extent that there was non- 
compliance, it sprang) from reasonable causes altogether con- 
sistent with good faith. It will follow from our showing that 
what the District Court has done is to ignore the remarkable 
record of Union-Monitor agreement and cooperation: and to equate 
every instance of disagreement to an evidence of "bad faith", 


paying no regard whatever to the reasons for such disagreement. 


A. The Record as to Union Cooperation 
With the Monitors. 


The District Court noted in its Memorandum Opinion that 
"in the early days of the monitorship the Teamsters gave 
substantial compliance” to the Monitors. (J. A. 167) This is 
the most grudging of understatements. Reporting to the District 
Court on the Monitorship under his chairmanship, Judge Cayton 
noted that the Monitors had "had the enlightened cooperation of 
the International Union." That report showed also that there 
had been Union-Monitor discussions regarding "broad questions of 


317 Supra note 3 at 45. 
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policy, such as rules to assure fair trial procedures and fair 
and honest elections", and that the Monitors unanimously felt 
that substantial progress had been made in effectuating the 
purposes of the consent siege The report also showed that 
Board of Monitors procedures had been published /|in the first 
available issue of the Union magazine; it showed that the 
Monitors had found the 1957 constitution "to be|a great improve- 


ment in many respects” over the 1952 constitution; it showed 


that the Union was in complete compliance with paragraph 6 of the 
; 35 


consent order (J. A. 60), relating to conflict of interest; 

it showed that the Monitors, after a review of the Union's 
accounting and financial procedures, were "generally impressed 
with the careful and business-like manner in which these functions 
were performed”; it showed that the Monitors| thereafter 
engaged Price, Waterhouse & Co. to make a survey of financial 
procedures and controls and advise on the necessity of any 

changes and that the survey had been made "with| the full cooper- 
ation of the officials of the Union" ;— it showed that, con- 
sonant with paragraph 7 of the consent order (J, A. 61), the 


Union had embarked on a program of restoring trusteed locals to 


327 Supra note 3. 


Id. at 3. 
Id. at 4. 
Id. at 5. 
Ibid. 

Id. at 6. 
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autonomy and that, of the 109 trusteed locals inherited from 


the former Beck administration, 41 had already been meer to 


autonomy and 21 more were in the process of restoration. 

When Judge Cayton was succeeded as chairman by Mr. 
O'Donoghue, the cooperative relationship which had been developed 
continued to bear some fruit and there were numerous instances 
in which the Union met the Monitors more than eee 2g 
Union established a revolving expense fund for the ee 
It approved employment by the Monitors of a consultant and staff 
es ee The Price Waterhouse survey, begun under Judge 
Cayton's chairmanship, was completed and a report submitted 
which found the Union's accounting records "complete, orderly 
and well-kept” and its responsible personnel "highly competent” 
and having “S high degree of interest in and earnestness about 
their work. = 

But on May 27, 1958, at the first meeting of the Board of 
Monitors under Mr. O'Donoghue's chairmanship, a harbinger of 
future difficulties was introduced. The Monitors, for the 
first time, began to speak of "orders" to be issued to the Union 


and resolved that thereafter, instead of the personal contact 


U7 Id. at 7-8. 


Id. at 11-42. 

Id. at ll. 

Id. at 12; (J. A. 544). To date the Union has been billed 
and, for the most part has already paid, about $190,000.00 
for various Monitor fees and expenses. 


Supra note 3 at 21. 
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the Monitors had maintained with the Union, all “orders or 

requests” would be in writi and in certain instances would 

specify compliance nee "Orders of Recommendation" began 

to be issued on ex parte complaints by members of the ae 

sometimes even without prior consultation with the Union. 

Personal contact and the opportunity for advice or consultation 

was further minimized on June 27, 1958, when the Board of Monitors 

moved from the offices allocated to it in the Teamsters Inter- 

national Se to the offices of Mr. O'Donoghue in the 

Tower Building. Despite these significant changes in the 

atmosphere of Union-Monitor relations, however, the Union con- 

tinued to make good faith efforts to comply even with orders 

of recommendation and in large part did comply |to the complete 

satisfaction of the settee 
Nor, as the District Court seems to have implied in its 


Memorandum Opinion (J. A. 167), can the orders of recommendation 


with which the Union complied be written off as inconsequential 

or as involving no controversial aspects. Orders of Recommendation 
Nos. 1 and 3, for example, dealing with several persons who had 
been expelled from a local in Alaska, required that they be 


Wy 1a. at 13. 


Ay / See, e. g., Monitor Wells' dissents to Orders of Recommenda- 
tion Nos. 20 and 21. (J. A. 345, 350) 


45/ Supra note 3 at 11. 


46/ Aside from the ten orders of recommendation listed in his 

; Petition for Construction, Reformation and/or Modification 
(J. A. 64), Mr. O'Donoghue conceded that all of the orders 
of recommendation had been complied with. (J. A. 533, 548). 


sls se 


reinstated pending completion of intra-union appeals. Although 


the action ao geemed expressly forbidden by the Union 
7 


Constitution, the General President complied (J. A. 532), 
because of suggestions that the expulsions might be construable 
as reprisals within the meaning of paragraph 13 of the Consent 
Order. (J. A. 531) |By Order of Recommendation No. 13 (J. A. 448), 
the Monitors required that there be no commingling of the funds 
of two Alaska locals which had been merged. The Union, although 
taking the position that the merger was altogether proper and 
desirable, acceded to the Monitors' demands to the extent of 
working out an arrangement whereby pro rata shares of the funds 
would be distributed! to the two locals if the merger were 
ultimately set aside. This arrangement was satisfactory to the 
Monitors. (J. A. 449). 

From the whole record, therefore, it is beyond question 
that, but for the ten orders of recommendation which were the 
basis of the Monitors' claim of non-compliance, the Union not 
only tried, in good faith, to satisfy the Monitors, but actually 
succeeded in doing so. We come now to what the record shows 
concerning the orders of recommendation which are claimed to have 


been disobeyed in bad faith. 


R77 Article XII, Section 2(b): 


"Pending any appeal, the decision appealed from shall 
remain in full force and effect.” 


Article XII, Section 9(c): 


"Whenever a decision is handed down by any trial or 
appellate body and an appeal is taken, such decision shall 
stand and remain in full force and effect until reversed by 
a higher body.” 
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B. The Record as to Non-Compliance With 
Monitors ers of Recommendation. 

The first of the Orders of Recommendation as to which the 
District Court found appellants guilty of bad faith was No. 4. 
In that order, the Monitors, on the basis of certain testimony 
before and allegations by the Senate Select Committee on Improper 
Activities in the Labor or Management Field relating to financial 
wrong -doing by the officers of Local 107 (J. A. 477), recommended 
that the General President institute proceedings to place the 
local in trusteeship under the provisions of Article VI, Section 
5(a) of the constitution. (J. A. 331) ‘The Monitors also asked 
that a public member be placed on the hearing panel. This was a 
substantial departure from Union practice since never before had a 
complete “outsider” sat on a hearing panel. (J. A. 534) The 
proposed hearing was delayed for two months while Price Waterhouse, 
at Monitor request, was reviewing all the available books and 
records of the local union. When the Price Waterhouse survey was 
finished, a panel, including a public member, was sent to 
Philadelphia, but was confronted with a state court order enjoin- 


ing the proposed hearing. (J A. 536) ‘The injunction thus pro- 
| 


cured by Local 107 had been opposed by counsel|for the 
International. (J. A. 536) ‘The grounds urged by the local in 
support of the injunction were the impropriety /of the panel and, 
more important, the fact that the local's books and records, 


necessary to a proper defense particularly in a case involving 


487 The only non-members who have ever sat on)hearing panels 
have been persons substantially in the Union "family", 
e. g., House Counsel or International Economist. (J. A. 534). 
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alleged financial irregularities, were still in the possession 
of the Senate Select Committee. To expedite matters, the Union 
retained counsel to seek return of the books and records from the 


Committee, Longs although he went so far as to bring suit against 


9 
the Committee, his efforts have been unavailing. (J. A. 537) 


Another “bad faith” finding arises from the failure of 
the Union to “order” a Price Waterhouse audit of three local 
unions. By Orders of Recommendation Nos. 11 and 12, the 
Monitors had recommended that Price Waterhouse be authorized to 
make an audit of Local 245, 808 and 295. The locals balked at 
having their books audited by this outside agency. International 
officers requested, and then instructed, the locals to cooperate 
with Price Waterhouse in the audits. But the locals persisted 
in their epee The "bad faith” charged to the Union in this 
connection is that it refused to resort to the coercive power 
which the consitution gives it over its ~eren Since the 
Union, which is a party to the consent decree, was, by its view 
of the decree, not compelled to accept dictation from the 


Monitors, it was not unreasonable for it to take the position that 


497 Civil Action No. 188-58, United States District Court for 
the District of Columbia; Nos. 14,838 and 14,858 in this 
Court. 


Arrangements for these audits are now being made pursuant to 
a stipulation made by International counsel during the hear- 
ing. (fr. 338) 


Article X, Section 11 (a): 

"any organizer or officer of the International Union may be 
delegated, instructed and empowered by the General President 
or General Secretary-Treasurer to audit or to employ auditors 
to audit the books of any Local Union or Local Unions." 
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it was not obligated to use its coercive powers to compel the 
locals, which are not parties to the decree, to accept such 
dictation. The Union's position was all the more reasonable 
in view of the declaration by the Monitors in their Initial 
Report to the District Court that: 
"In the event there should not be compliance 


--.-The Board of Monitors will request instruc- 
tions from the Court....” 52/ 


It can hardly be said that a determination by the Union to 


allow a questionable proposition to be settled|by the District 

Court, in accordance with this declaration, rather than to apply 

coercive power to the locals, was a token of "bad faith". More- 

over, by the time the issue arose as to whether or not the Union 

was sufficiently complying with this Order of Recommendation 

(and several others, as well), the Board of Monitors itself, 

in its amendment to the petition for construction and in its 

memorandum in support thereof, had brought into question the 

validity of the consent order. (J. A. 90, 101) Arguably, they 

could have claimed that the Union should comply fully with every 

demand they saw fit to issue under the consent|order, even though 

they themselves were challenging the order's validity. But it 

is preposterous for them to shout "bad faith" because the Union 

thought otherwise. 
Order of Recommendation No. 16 (J. A. 312) is the first 

of three so-called "disciplinary orders" which) are in controversy. 

By this Order of Recommendation, charges were to be preferred 


5e7 Supra, note 3 at 38. 


against International Vice-President Owen B. Brennan, again 
based upon testimony before the Senate Select Committee. The 
order provided that the charges were to be preferred on behalf 
of the International, but not by General President Hoffa; he 

was to be disqualified from any participation in the case. It 
also required that one of three named counsel be employed to 
"advise" the charging party. The disqualification of the 
General President as charging party bordered on the inane, since, 
as charging party, he would automatically have been disqualified 


from participating in the hearing. As to special ir 


the constitution is explicit with regard to the defense and 
the same provision has always been applied to the prosecution. 
(J. A. 387). This point, when raised with the Chairman, was 
brushed aside as of no consequence. (J. A. 385) ‘The Union's 
refusal to violate its own constitution can hardly justify a 
charge of "bad faith. 


Cle XVIII, Section 1. (a) ™...If the member charged or 
preferring the charges is a member of such Board then the 
president of the Local Union shall anya a disinterested 
member as a substitute." 


Article XVIII, Section 1. (b) "...He may select only a 
member of his Local Union to represent him in the presenta- 
tion of his defense." 


Also, in "Order! of Recommendation No. 16", the Monitors 
requested a Price Waterhouse andit of the Michigan Conference 
Welfare Fund. Since this Fund is not under the jurisdiction 
of the Union (J. A. 557), appellants were powerless to comply 
with the request. 
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Order of Recommendation No. 17, the second of the 
"disciplinary orders", required that Samel Feldman, a business 
agent of Local 929, be charged and tried and that he be sus- 
pended pending trial. S (J. A. 320) At the time of the hear- 


ing below, the charges had already been pro) ,» Feldman had 
57 


been suspended and the trial was under way. | (J. A. 557-59) 
The third "disciplinary order", Order of Recommendation 
No. 19, called for the charging, trial and pre-trial suspension 
of Glenn Smith and H. L. Boling of Local 515. | (J. A. 324) 
A Supplemental Order of Recommendation asked the General President 
to assume original jurisdiction of charges already preferred at 
the local level. (J. A. 327) 
At the time of the hearing, the Union had assumed original 
jurisdiction and the trials had been completed. The Union had 
also ordered the pre-trial suspensions, but the orders had not 


Cle AVIIL, Section 1 (d) of the Constitution authorizes 
pre-hearing suspension in emergency situations. 


The only part of Order of Recommendation No. 17 which had 
not been complied with was the recommendation that the 
General President cause an investigation to be conducted 
concerning certain allegations made at a Senate Select 
Committee hearing with respect to Feldman's involvement 
in a matter wholly unrelated to the charges on which he 
was being tried. (J. A. 320) 


It is worth noting, in the light of Mr. O'Donoghue's 
aspersions about collusion (Finding No. 119; J. A. 2835 aoH) 
that, when the Union assumed original jurisdiction, suit 

was brought against it for an injunction, but the Union's 
counsel appeared in Tennessee and successfully resisted 

the injunction. (J. A. 559) 
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been followed by the local. (J. A. 560-62) The only part of 
the Order of Recommendation that the Union left undone was an 
investigation and audit of the Southern Conference. 

Order of Recommendation No. 18 requested the Union to 
publish the full text of the Monitors' Orders of Recommendation 
in The International 'Teamster beginning with Orders of 
Recommendation Nos. 15 through 20, to be published in the 


oLe 
September issue of the magazine. (J. A. 339, 597) The General 


President replied at once, agreeing in principle, but setting 
forth at some length the impossibility of clearing space for this 
material in the September issue of the magazine. (J. A. 502-03) 
By the time the October issue was ready for the press, the Board 
of Monitors had challenged the validity of the whole Consent 
Order. see p.71 supra. In the light of this development and 
considering the cost of the required publication, the Union 
deemed it wise to postpone compliance. There was obviously no 
"bad faith” in that judgment. 

By Order of Recommendation No. 20, the Monitors sought 
to have the Union promulgate, for adoption by all locals, a series 
of rules to govern local elections. (J. A. 340) The order 
"recommended" that the General President promulgate the rules by 
August 27, 1958. The reason for haste was said to be that the 
dS. 
sr) 
Despite this desire for haste, however, the Monitor neglected to 


rules could apply to the forthcoming fall elections. (J, A. 


consult any of the officials of the Union in advance (J. A. 345) 
and did not show the proposed rules to any of them until 


e cost, as appears from an affidavit attached to appellants! 
motion for a stay herein, is $17,400.00: © 


- 75 - 


August 19, 1948, eight days before they were to be promulgated. 
(J. A. 340) The Union did not promulgate the rules on the fixed 
date. Instead, after studying them, it informed the Monitors 

on September 10, 1958, that some of the rules were unworkable 
and others violated the Union constitution. (J. A. 413) That 
the Union's criticism of the rules was not unreasonable appears 
from the fact that the Monitors themselves, on October 24, 1958, 
re-drafted them to incorporate very substantial changes. (J. A. 
414) Among other things, the proposed rules would unconstitution- 
ally modify election eligibility qualifications. (J. A. 342) 
The Monitors argue that it is not unconstitutional for the Union 


to compel the locals to modify eligibility requirements, because, 


since the Gene President has a constitutional veto power over 


local by-laws, he must have the related power to compel locals 
to adopt by-laws of his choosing. (J. A. 472) | This argument is 

@ non sequitur. By the same reasoning, it could be said that, 
since the United States Senate has a veto power over the President's 
nominations of cabinet officers, it must have the related power 
of itself designating the cabinet. If it is the unreasonableness 
of a position taken that betokens “bad faith", we submit that it 
is not the Union, but rather the Monitors who are guilty. And 

if "bad faith” attaches to him who prevented new election rules 
from going into effect by September 15, 1958, in time for the 
local elections, then again it is not the Union who is guilty for 
having taken eighteen days to study the proposed rules rather than 
the eight the Monitor allowed them, but rather the Monitor for 


60/ Article VI, Section A. 


Be ae 


having waited until August 19, 1958, to propose rules which were 
to be effective less than a month later. 

Order of Recommendation No. 21 again related to the 
merger of Local 183 in Fairbanks, Alaska, with Local 959 in 


Anchorage, 400 miles to the south. This merger had been consum- 


mated in January, 1958, after the membership of both locals had 
overwhelmingly approved a merger at meetings held during the 
previous December. Both of these locals were in trustee-ship 
at the time of the merger. The Monitors' contention was two- 
fold: (1) that it was basically improper to merge trusteed 
locals; and (2) that the notice to the membership of the December 
meeting in Fairbanks had been defective. (J. A. 347) They 
recommended that the merger be set aside and that Local 183 
be returned temporarily to trusteeship. The Union took the 
position that all the evidence established that the notice of the 
Pairbanks meeting had been ample and that the merger was desired 
by the vast majority of members of both locals and was in the 
best interest of the Teamster movement in Alaska. (J. A. 460) 
It therefore rejected the Order of Recommendation and it maintains 
that the rejection was not only made in good faith but was 
eminently sensible. 

The other "Orders of pice eee in controversy 


all related to the problem of eligibility for office in locals. 


617 This does not include Order of Recommendation No. 14. The 
controversy concerning that Order of Recommendation is 
conceived to have been too inconsequential to require detailed 
discussion. The Monitors wanted the Union to place on the 
agenda of a certain General Executive Board meeting a report 
(to be continued) 
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At issue was the interpretation of Article X, Section 5(c) of the 
Union constitution, which will be discussed in point VI, infra. 
For present purposes, it is enough to say that the General 
President, in order to insure maximum eligibility in trusteed 
locals so that their reinstatement to autonomy could be expedited, 
gave that provision of the Constitution a liberal interpretation 
which departed significantly from past practices of the Union. 

He restricted that liberal interpretation, however, to trusteed 
locals. The Monitors demanded that the liberal interpretation 


be applied to autonomous locals as well. Supra, note 17 at 


App. 18-19. That was the sum and substance of the controversy. 
Whether the liberal interpretation adopted by| the General 
President is permissible for trusteed locals is a question that 
has not been raised. Nor is the present question whether his 
interpretation of the constitution as it applies to autonomous 
locals is a proper one. The only question is; whether his refusal 
to agree with the Monitors' interpretation was in "bad faith”. 
Since his position, rather than the Monitors', is supported by 
precedent and since there is not an iota of evidence to show that 
the disagreement was anything other than sincere, the District 
Court's "bad faith" finding is completely unsupportable. 


y ice Waterhouse, so that it could be discussed with 
the “Monitors and Price Waterhouse representatives in 
attendance. The Union neglected to place the matter on the 
agenda. (J. A. 338, 554-55) The subject matter of the 
report was nevertheless discussed at the meeting, though 
without the Price Waterhouse people. The general matter 
was discussed again at a later meeting with Price Waterhouse 
representatives in attendance. 
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We have shown in the foregoing that every matter as to 
which Mr. O'Donoghue has charged and the District Court has 
found “bad faith" and an attempt to "block and frustrate” the 
Monitors was nothing more nor less than a disagreement. In 
many areas, moreover, to say that the parties' positions were 
equally reasonable would be charitable to the Monitors. That 
there would be disagreements between the appellants and the 
Monitors was inevitable and, indeed, the Monitors apparently 
concede that it was foreseen, when the consent decree was 


aE Saran the Union might balk at some of the Monitors' 
; 2 


demands. They say, however, that Se oe never 
3 


contemplated "bad faith” non-compliance. They, and with 
them the District Court, in order to sustain their position, 
find it necessary to hold that any balking by the Union at a 
demand by the Monitors is ipso facto an act of "bad faith", 


even when it is supported by good sense. 


62/ Supra, note 17 at 29. 
63/ Ibid. 
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vi. Pe ee ee 
Appellants to Violate the Union 
Constitution. 
Under Article II, Section 4 of the Union's Constitution, 
a member, to be eligible for election to any office in any 
local or in the International, "must be in continuous good 
standing for a period of two years prior to nomination for 
said office...". In the 1952 and earlier constitutions, "good 
standing” was defined in the following terms: 


All members paying dues to local unions must 
pay them on or before the first business day of 
the current month, in advance. Any member failing 
to pay his dues at such time shall not be in good 
standing. Article X, Section 5(c). 


In the 1957 Constitution the latter provision was amended by 
inserting between the quoted sentences the following: 

Where membership dues are being checked off by the 
employer pursuant to properly executed checkoff author- 
ization, it shall be the obligation of the member to 
make one payment of one month's dues in| advance to 
insure his good standing. Thereafter, he shall remain 
in good standing for each consecutive month for which 
the monthly checkoff is made. 
Prior to the 1957 amendment, it had been the consistent 

interpretation of every administration of the Union that a 


member on check-off was not in good standing if his dues, though 


deducted in time by his employer, were not turned in to the 
local in time. (J. A. 569) 


The General President of the Union has interpreted the 
1957 amendment as relaxing the stringency of Article X, Section 
5(c), by giving the member on check-off an opportunity to insure 
his good standing despite his employer's delinquency in trans- 
mitting the dues. 


ESOS 


The District Court, in its Conclusion of Law No. 16 
(J. A. BZe) | gives the pre-1957 constitution an interpretation 
diametrically opposed to that always employed by the Union. It 
holds that, quite apart from the 1957 amendment, Article X, 
Section 5(c) does not impair the standing of a member whose 
employer is delinquent in transmitting checked-off dues. Having 
so interpreted the pre-1957 provision, the District Court then 
construes the 1957 amendment not as a relaxation of a previously 
restrictive standing provision, but rather as itself, for the 


first time, imposing the restriction. Conclusion of Law No. 17, 


A77 
(J. A. 2S). It then goes on to hold that, as a newly imposed 


restriction, the 1957 amendment was not properly promulgated 
and, to be effective, must be re-promlgated. Ibid. 

In paragraphs 6 and 7 of the order appealed from, the 
District Court requires the appellants (1) to adopt and apply 
the interpretations of the constitution set forth in the Court's 
Conclusions of Law Nos. 16 and 17; and (2) to re-promulgate the 
1957 amendment by a procedure specified in the order. (J. A. 281) 

If the District Court was wrong in holding that, under 
the pre-1957 constitution, a member was in good standing despite 
his employer's delinquency in transmitting checked-off dues, 
paragraph 6 and 7 of! the order appealed from cannot stand. The 
question, then, is the propriety of the Court's interpretation 
of Article X, Section 5(c) of the 1952 constitution. 

Article VI, Section 2(a) of the Union Constitution pro- 
vides that the General President "shall have authority to inter- 
pret the constitution and laws of the International Union and to 
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decide all questions of law thereunder...., subject to appeal to 


the General Executive Board, and, thereafter, to the next 


Convention...". A union's right to "interpret 
such rules and regulations is as sacred as its 


them.” 


4 Am, Jur., Associations and Clubs, 8 6. 


and administer 
right to make 
Judicial 


power to interfere with a union's own interpretation of its 


constitution, made as provided in that constitution, is limited. 


A court can determine ony whether the union's 


under the circumstances, is reasonable, not 
would have made a different interpretation. 


73 App. D. C. 298, 121 F.2d 46 (1941). 


interpretation, 


whether the court 


Green v. Obergfell, 


Article X, Section 5(c) as 4t stood before the 1957 amend- 


ment did not specifically refer to check-offs of dues. 


it clearly stated that "members paying dues to 


But 


local unions must 


pay them on or before the first business day of the current month 


in advance." 
off arrangement, but did not transmit them to 
time, it would certainly be reasonable to hold 


a timely payment to the local union. That, as 


If an employer deducted dues in time, on a check- 


he local union in 
that there had not 


we have shown supra, 


647 Mr. Justice Frankfurter, dissenting in ai Joliet & Eastern 
R. Co. Vv. Burley, 325 U.S. 71l,; 757-58 3 8. 3 


"Rules of fraternal organizations, 
and assumptions that give them life, c 
though they were ordinary legal documen 
ing... To an increasing extent, courts 


with all the customs 


annot be treated as 


re 


of settled mean- 
quire dissidents 


within a union to seek interpretation of the organization's 


rules and to seek redress for grievances 


them before appropriate union tribunals 
65/ See Annotation, 21 A.L.R. 2d 1397, 1414. 


gor tsing out of 


ae, a 


is the interpretation which the Union has consistently employed 
with regard to checked-off dues. Though some might take a 
different view, the Union's view should not be overruled, because 


it "does not substitute legislation for interpretation, nor 


transgress the bounds of reason, common Seno nor contravene 


public policy of the laws of the land....”. 

If the Union's interpretation of the pre-1957 provision, 
as imperiling the "good standing” of members who are on check- 
off, is upheld, as we think it must be, then the 1957 amendment 
emerges in its true light -- as a device by which members on 
check-off can avoid the peril of loss of "good standing”. So 
the Union has interpreted it. The District Court's interpreta- 
tion of the 1957 amendment as itself constituting the imperil- 
ment must fall along with its erroneous interpretation of the pre- 
1957 provision. 
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VII. The Denial of the Union's Petition For 
emov ° - oc at From the [Bo 
° onitors Was ed on An roneous 
View of the Law. 

The facts relied upon by the Union in support of its 
petition for removal of Mr. Schmidt as a Monitor were not in 
dispute. (J. A. 676) In brief, they showed that, after 
Mr. Schmidt's appointment to the Board of Monitors, he repre- 
sented employers in legal proceedings against llocal Teamsters 
Unions and in collective bargaining negotiations with local 
Teamsters Unions. In detail, the record shows: 


1. Mr. Schmidt represented Producers Distributors 


Associates, a New York employer, against Teamsters Local 816 in 


an arbitration proceeding before the New York Trucking Authority. 
Mr. Schmidt himself appeared at one formal session of the 
proceeding and his employee, Mr. Lawrence Smith, appeared at 
another. Moreover, Mr. Schmidt had two or three conferences 
about the case with the secretary-treasurer of |the local. (J. A. 
676) 
2. Mr. Schmidt represented Howard Johnson Restaurants 
in collective bargaining negotiations with a Teamsters local in 
New York. But, before any contract was reached, a petition was 
brought in the National Labor Relations Board for decertification 
of the local as the bargaining representative, and Mr. Schmidt's 
employee appeared before the National Labor Relations Board on 
behalf of the employer and urged decertification of the union. 
(J. A. 677) 


Beas ao 


3. Mr. Schmidt represents the Schraffts restaurant chain 
in New York. In March or April of 1958, contract negotiations 
were conducted between Teamsters Local 816 and James J. Morrisey, 
Inc., Schrafft's commissary carrier which operates under an 
arrangement whereby Schraffts pays all drivers' wages plus a 
profit percentage. Mr. Schmidt reviewed the contract for 
Schraffts and had conferences concerning it with the secretary- 
treasurer of the local. (J. A. 677) 


4. Mr. Schmidt's firm represented the Coin Service 


Company in collective! bargaining negotiations with Teamsters 


Local 575. (J. A. 678) 

5. Mr. Schmidt's firm represented the Independent 
Sanitation Owners Group of New York in collective bargaining 
negotiations with Teamsters Local 813. (J. A. 678) 

The theory upon which Mr. Schmidt's removal was urged 
below and is urged here is that Mr. Schmidt's position as a 
member of the Board of Monitors may have a coercive effect in 
his dealings with the officers of Teamsters locals and that this 
coercive effect points up the conflict of interests inherent in 
his dual capacities: court-appointed Monitor of the International 
and employer representative in dealing with locals. (Tr. 737) 

Mr. Schmidt's position below was that, since there was 
no evidence that his position on the Board of Monitors had 
actually resulted in any advantage to his employer-clients or 
any disadvantage to the locals with whom he dealt on their behalf, 
there was no ground for his removal. (Tr. 741-43) This position 
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was apparently adopted by the District Court in 
77 0 
petition for removal. (J. A. 


denying the 


The question here is, therefore, whether the District 


Court was right in disregarding such potential 
interest as is here involved and in requiring 
fication of conflict as @ ground for removal. 
Mr. Schmidt, under paragraph 2 of the co 
(J. A. 59), is an officer of the court and, el 
governed by the Canons of Judicial Ethics. The 
provides: 
"Trustees, receivers, 


guardians, 
to aid in th 


masters, ref 
e administration of Justice 
the strictest probity and impartiality 
be selected with a view solely to their 
and fitness." 67/ 
The test, it should be noted, is not whe 
has been demonstrated to have acted without imp 
whether, by reason of his Situation, he has imp 
person should be removed from a fiduciary offic 
assumed a position in which his own interests 
to his trust." Rhoderick v. Swartzell, 62 App. 


65 F.2d 813, 819, cert. denied, 290 U.S. 677 (1 


Sauvage v. Galloway, 329 111. App. 38, 66 N. E. 
alth v. North Shore R. Co., 259 Pa. 155 


Commonwe 


569 (1917); 3 Bogert, Trusts and Estates 527 (1 


cation arises not only from actual exemplificati, 
but also from the "probability or possibility th: 


Drinker, Legal Ethics 


Situation will develop." 


677 Adopted by the American Bar Association in 
in Drinker, Legal Ethics 327-337 (1954). 


conflict of 


an actual exempli- 


msent decree 
such, must be 


Twelfth Canon 


rees, 


and other persons appointed by a judge 


should have 


and should 


character 


ther the officer 
artiality; it is 
artiality. A 


e when he "has 


may be antagonistic 


'D. C. 180, 186, 
933); see also 

2d 740, 743 (1946); 
3 102 Atl. 568, 
946). Disqualifi- 
on of a conflict, 
at such a 


104 (1954) 
1924; as reprinted 
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The consent decree, no matter how it may be construed, 
gives the Monitors a position of great influence in the Union. 


As sought to be construed by Messrs. O'Donoghue and Schmidt, 


it gives them tremendous powers: the power to place a local in 


trusteeship, the power to initiate proceedings to remove officers 
of a local, the power to set aside a local election, the power 
to determine eligibility for local office. The potential effect 
upon a local union officer, sitting across the collective bar- 
gaining table from a person armed with such powers, is impossible 
to disregard. The Monitors, moreover, have sought to obtain 
maximum effect from this potential by requiring that their every 
assertion of power be broadcast to all the locals through 
publication in the Union's magazine. 

The powers asserted by Messrs. O'Donoghue and Schmidt 
are even greater than those conferred by the Union's constitution 
upon its General President and General Executive Board. So far 
as the Union's own officers are concerned, paragraph 6 of the 
consent decree eliminates even the possibility of conflicting 
interest. (J. A. 60) Certainly if the Union's officers are 
forbidden to have any personal interest in an employer, it must 
follow a fortiori that the Monitors should have no such interest. 

That the parties knew in advance that Mr. Schmidt would 
not have ideal impartiality, because he was nominated to the 
Board of Monitors as a representative of the plaintiffs and was 
expected to act as their advocate, is irrelevant. Whatever conflict 


could be expected to exist between Mr. Schmidt's capacities as 
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Monitor and advocate was a conflict between interests of Union 
members. Appellants never had any reason to believe, however, 
that Mr. Schmidt also had an anti-Union interest through 
representation of employers of members of the Union. (Tr. 739) 
Although the appellant Union did not, in support of its 
petition for Mr. Schmidt's removal, prove that)he had ever, in 
fact, compromised the interests of the Union in his representation 
of an employer, it did prove that he occupied positions of 
potentially conflicting interest. That proof,!we submit, justified 
his removal. Since that proof was submitted on an agreed state- 
ment of facts (J. A. 676), the District Court's finding that the 
conflict of interest charge was "unproved on the record” (J. a. B) 


and the conclusion "as a matter of law, that the evidence is not 


SO 
sufficient to sustain such charge” (J- A. 278) must rest upon 


@ theory that only actually exemplified conflict of interest, and 
not potential conflict, justifies removal of a court-appointed 
fiduciary officer. That view of the law, as we have shown, is 
incorrect. We submit, therefore, that the denial of the removal 


petition was error and should be reversed. 
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CONCLUSION 


Since, as appears from the foregoing, the District Court 


by the order appealed from (1) adopted an unwarranted construction 


of the consent decree; (2) invalidly modified that decree; 


(3) violated the rule requiring certainty of judicial orders; 


(4) invalidly delegated judicial powers to the 


Board of Monitors; 


(5) acted on findings of fact and conclusions of law unsupport- 


able by the record; (6) improperly interfered 


with the Union's 


interpretation of its constitution and required action in 


violation of that constitution; and (7) erroneously denied the 


Union's petition for removal of Godfrey P. Schmidt from the Board 


of Monitors; it is respectfully submitted that 


should be reversed. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Where appellants refused to fulfill their affirm- 
ative obligations under a Consent Order to take corrective 
action to carry out Union reforms, could the District 
Court issue an order directing appellants to take neces- 
sary reform action? 

2. Whether appellants must comply with future Orders 
of Recommendation of the Board of Monitors by adopting an 
appropriate course of corrective action where a Monitor 
Order of Recommendation demonstrates a need for corrective 
action in an area of union activity in which appellants 
are obligated to act? 

3. Whether the portion of the order of the District 
Court directing appellants to take the corrective action 


outlined in Orders of Recommendation of Monitors was sup- 


ported by substantial evidence that (a) each order showed 
the necessity for corrective action by appellants under 
the substantive obligations imposed on them by the terms 
of the Consent Order; (b) appellants refused in bad faith 
to take any corrective action; and (c) the Monitors! 
recommendation was reasonable and constitutional? 

4, Whether that portion of the order of the District 
Court modifying Section 9 of the Consent Order to provide 
that the time for calling a convention should be subject 
to final approval by the Court and/or the order of the 
lower court in its entirety, can be sustained as a valid 
modification of the Consent Order because of the new and 
unforeseen conditions of bad faith on the part of appel- 
lants in attempting to frustrate the basic purposes of 
the Consent Order? Whether the findings of new and un- 
foreseen conditions are supported by substantial evidence? 


i 


Statement of questions presented. .... . 
Index and Table of Cases. . ... +... ote 
Counterstatement of case. . . ..-« ee. aA 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


JOHN F. ENGLISH, et al., 
Appellants, 
Vv. No. 14,983 
JOHN CUNNINGHAM, et al., 
Appellees. 


ON APPEAL FROM AN ORDER OF 
THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


COUNTERSTATEMENT OF THE CASE 
I. The Suit and the Consent Order 


The Order appealed from arises from a suit brought 
against the International Brotherhood of Teamsters and its 
officers by 13 members, on behalf of themselves and all 
other members. On September 19, 1957, two weeks prior to 
the holding of the 1957 Miami Convention, suit was filed. 
The Complaint alleged that the delegates to this convention 
had been illegally elected and the convention had been 
rigged through the conspiratorial acts of the International 
officers and others. This conspiracy to rig the 1957 con- 
vention and to perpetuate themselves in office had been 
accomplished by the conspirators planning and perpetuating 
serious violations of law and of the Union Constitution. 
These acts included denial of democratic procedures to the 
membership, unconstitutional imposition of trusteeships, 


widespread violations of inter-union disciplinary procedures, 
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failure to exercise judicial powers to prevent and remedy 
violations of the Constitution, wholesale misuse of Union 
funds for private gain, failure to abide by fiduciary safe- 
guards in the handling of funds and properties, threats, 
coercion and unlawfulness in many local unions, and the con- 
tinued existence of conflicts of interest and domination of 
some local unions by gangsters, racketeers and extortionists. 


On October 24, 1957, the AFL-CIO Ethical Practices 


Committee recommended the expulsion of the Teamsters Union, 


on the grounds that Messrs. Beck, Hoffa and Brewster had 
used union funds for personal gains and advantages, and that 
the International | Union was dominated and controlled by cor- 
rupt elements. The 1957 AFL-CIO Atlantic City Convention 
expelled the Teamsters International Union. It is worthy 
of note that the Teamsters Union has not adopted the AFL- 
CIO Code of Ethical Practices. 

The plaintiffs! Complaint prayed for an injunction 
prohibiting the holding of the 1957 Miami Convention; the 
appointment of a receiver of the International Union to cor- 
rect the existing constitutional abuses and corrupt practices; 
and, upon the correction of these abuses and corrupt prac- 
tices, the holding of a new convention under court supervision 
(J.A. 26-27). A preliminary injunction issued by the court 
below, enjoining the holding of the 1957 convention, was 
stayed by this Court. 

Shortly after the 1957 convention was held, the plain- 
tiffs sought a temporary injunction enjoining the taking 
effect of any of the acts of this convention, including the 
seating of officers and amendments to the 1952 Constitution. 
A preliminary injunction issued by the Court below on Octo- 
ber 23, 1957, as modified by this Court on November 4, 1957, 
prohibited the assumption of office by the newly elected 
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officers and directed that, pending final determination of 
the suit, the officers be governed by the 1952 Constitution. 
The case was then set for trial. 

After twenty-two days of trial, the parties presented 
to the Court a Consent Order which provided for the estab- 
lishment of a Board of Monitors. This Consent Order Was 
approved by the Court on January 31, 1958 (J.A. 58). 

Under the terms of the Consent Order, a Board of Moni- 
tors was appointed on January 31, 1958 and began its operation 
under the Chairmanship of Judge Cayton. In May 1958, Judge 
Cayton resigned and was replaced by Mr. Martin F. O'Donoghue. 
The work of the Cayton Board was characterized by the Court be- 
low as follows: "The work of the Monitors was in a preparatory 


Stage and the Monitors were only beginning to effectuate the 


basic purposes of the Consent Order" (J.A. 210, 167). After 


Mr. O'Donoghue was appointed Chairman of the Board, it issued 

numerous Orders of Recommendation to appellants showing the 

necessity for corrective action by appellants under the sub- 

stantive obligations that they had agreed to carry out in 

the Consent Order. As the Court below found, trouble arose 

when the Monitors sought "to clean up the International 

organization and many of the locals by seeking the dismissal 

of persons in position of power and authority who were 

known to be or suspected of being trouble makers and of a 

mind to control elections and conventions contrary to the 

constitutional rights of the members. ~ At about this time 

the Monitors also set out to install by-laws in the locals 

. Which would insure to the membership honest and uncontrolled 

elections. It was at this point that the Teamsters began to 

frustrate and block the Monitors in their efforts." (J.A. 167). 
Oh September 17, 1958, the Board of Monitors filed a 

petition with the District Court for the construction, 
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reformation and/or modification of the Consent Order and for 
instructions and orders of compliance (J.A. 64). An answer 
was filed by the Defendant International Union, and after six 
days of hearing, from November 5 to November 13, 1958, the 
Court, on December 11, 1958 entered a Memorandum Opinion con- 
struing and modifying the Consent Order (J.A. 164). Findings 
of Fact and Conclusions of Law (J.A. 206) were made by the 
Court below and the modified Order (J.A. 201) was entered:on 
February 9, 1959. 


II. Opinion and Order of the District Court i/ 


The trial court modified the Consent Order to the extent 
that the time for calling a convention should be subject to 
the recommendation of the Board of Monitors to the General 
Executive Board of the International Union, with the exact 
time of holding the convention subject to the final approval 
of the Court. The trial court found that the Teamster offi- 
cers, in disregard of their obligation to afford good faith 
compliance with the recommendations and advice of the Board 
of Monitors, did frustrate and block the efforts of the Moni- 
tors to effectuate the purposes of the Consent Order. (J.A. 
208-209). The Court specifically found bad faith on the part 
of the Teamster officers and, after a hearing on the merits 
of each Order of Recommendation of the Board of Monitors, 
ordered compliance with various recommendations that the 
Court found were reasonable and relevant to the basic pur- 


poses of the Consent Decree. (J.A. 209-210). 


y/ The Findings of Fact and Conclusions of Law will be 
dealt with extensively in Argument II infra. 
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Appellants' request for a stay of the Court's order was 


denied. In a Memorandum Opinion, dated March 3, 1959, the 
District Court stated that the Consent Order and the Order of 
February 9, 1959, are not final orders but interlocutory in 
nature and any appeal es proposed would unnecessarily delay 
the ultimate termination of the litigation. The Court also 
stated that its order did not appear to be appealable under 
Section 1292, Title 28, U.S. Code, nor did it carry the 
recitation of necessity for review as is required by the 


amendment of September 2, 1958, to Section 1292. 


SUMMARY OF ARGUMENT 
I 


The District Court's decision is a proper construction 
of the original Consent order, for the Consent Order imposed 
on defendants substantive affirmative obligations to under- 
take a reform program in certain areas of union activity. 
(See Section 3, democratic rights of members; Section 5, 
adherence to fiduciary standards; Section 6, conflicts of 
interest; and Section 7, trusteed Local Unions.) When it was 
brought to appellants! attention that corrective action was 
needed in an area where they had obligated themselves to act, 
it was incumbent on appellants to take the necessary cor- 
rective action. If appellants refused, the lower court, after 
a full hearing had authority to direct corrective action. 

It is clear, therefore, that in light of the enumerated obli- 
gations imposed on appellants, basically there was a duty to 
comply with Orders of Recommendation of the Monitors when 
they disclosed a need for corrective action under the terms 
of the Consent Order irrespective of whether Monitors! 
recommendations were advisory or mandatory. 
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Under the terms of the Consent Order, the Monitors, as 
officers of the court, have authority to consult and make 
recommendations to the appellants in a wide area of union 
activity where the appellants already have an affirmative 
obligation to act as specified in the Consent Order. The 
Board of Monitors has a twofold responsibility: first, to 
make recommendations to appellants with respect to corrective 
action required by appellants! substantive obligations; and 
secondly, to report to the Court if appellants are performing 
the substantive obligations imposed on them under the terms 
of the Consent Order so that the Court can issue an order of 
compliance. Furthermore, the Monitors have implied powers 
as officers of the court to effectuate the basic purposes of 
the Consent Order. ‘The Monitors have no mandatory powers to 
order the appellants to comply with a recommendation but if 
the facts show the necessity for corrective action in an 
area where appellants have assumed affirmative obligations 
and appellants refuse to take corrective action, the Monitors 
may petition the Court after full hearing to issue an order 
of compliance. 

The enforcement process envisioned by the Court below 
respects the due [process rights of appellants for if they 
have a good faith doubt as to any Recommendation of the Moni- 
tors, they may petition the Court below or even refuse to 
comply. This is true as to past or future recommendations 
of the Monitors. If appellants do not comply, the Monitors 
may petition the Court and after full hearing, if the facts 
warrant, the Court can order appellants to take corrective 
action required by their affirmative obligations under the 


Consent Order. Thus there is no delegation of judicial 


authority to the Monitors and in each instance a court order 
is required. 


The District Court's order directing appeilants to take 
the corrective action contained in Orders of Recommendation 
of the Monitors is supported by substantial evidence in the 
record that (a) each order showed the necessity for correc- 
tive action in an area of union activity in which appellants 
were obligated to take corrective action under the substan- 
tive obligations imposed on them by the terms of the Consent 
Order; (b) appellants refused in bad faith to take any cor- 
rective action and (c) the corrective action outlined in the 
Orders of Recommendation was reasonable and constitutional. 

In addition there is substantial evidence in the record 
that makes it conclusively clear that appellants, guided in 
the belief that by calling a convention at the end of one year 
they could terminate the monitorship and avoid fulfillment 
of their obligation to undertake a reform program where 
needed, embarked on a course of procrastination, delay and 
downright deception in the hope of “outliving" the Monitors. 
Appellants made a determined effort to frustrate and block 
the Monitors in an attempt to avoid their obligations under 
the Consent Order. This course of conduct demanded effective 
action by the lower Court to prevent the Consent Order from 


being an instrument of fraud. 


IIt 
The validity of the order appealed from as a proper 
construction of the Consent Order (except to the extent the 
Trial Court modified Section 8 to provide the time for calling 
@ convention should be subject to final approval by the Court) 
has been outlined above. In addition, the entire order of 
the District Court may be sustained as a proper modification 


because the original order was intended to serve as a means 


mga 


of correcting existing abuses in the Teamsters prior to the 


holding of a convention. Even assuming the parties contem- 
plated that the method to effectuate this basic purpose was 
for the Board of Monitors to act solely in an advisory role, 
with reliance placed not so much on specific obligations of 
Appellants but on the overall good faith efforts of Appel- 
lants to effectuate the order, the least that can be said is 
that under the Consent Order appellants were required to 

make some efforts to take corrective action. With the Court 
having found that the Teamsters arbitrarily disregarded the 
Board of Monitors and attempted to thwart the basic purposes 
of the Consent Order, the Court had the inherent equity power 
to prevent this order from becoming an instrument of fraud 
by modifying not only Section 8 but the method of effectu- 
ating the basic purposes by providing that thereafter the 
Teamsters were required to assume substantive, affirmative 
obligations and to take corrective action when needed. This 
modification fully meets the tests laid down in the United 
States v. Swift & Co., 286 U.S. 106,114 (1932), in that the 
original Consent Order dealt with "changing conduct or condi- 
tions," was “provisional and tentative" in its operation, and 
was not based on facts "so nearly permanent as to be substan- 
tially impervious to change....” 

This modification was a valid exercise of the power to 
modify, as it was properly based upon new and unforeseen con- 
ditions, namely, the bad faith of appellants in violating the 
terms of the Consent Order. Further, this modification was 
necessary in order to effectuate the basic purposes of the 
Consent Order, which were to insure representative elections 
and democratic procedures within the Union, in accordance 
with the International Constitution. 

In modifying the Consent Order, the District Court 
observed all the requirements of due process by holding 


>. — 


additional hearings, taking new evidence and considering 
objections to its proposed findings of fact and conclusions 
of law, before the entry of its order of modification. 

This Court is limited in its review of the validity of 
the modification to an examination of whether the District 
Court was guilty of an abuse of discretion in exercising its 
inherent power to modify its own earlier order. Unless there 
has been an abuse of this broad discretionary power of an 
equity court, the contested modification should not now be 
set aside. 


ARGUMENT 


I. THE COURT PROPERLY CONSTRUED THE 
CONSENT ORDER AS IMPOSING OBLIGA- 


TIONS ON APPELLANTS TO UNDERTAKE 
A_REFORM PROGRAM IN CERTAIN AREAS 
OF UNION-ACTIVINY AND UPGN REPET= 

S' REFUSAL TO UNDERTAKE THIS 
PROGRAM, THE COURT AFTER A HEARING 


———— ENS 
HAD AUTHORITY TO ORDER APPELLANTS — 
TO DO SO. 


Sections 3, 5, 7 and 9 of the Con- 
sent Order imposed affirmative 5 
substantive obligations on appel- 
lants to take sorrective action 
when needed. 


In order to make clear to this Court the position of 
the Board of Monitors in regard to the original Consent Order, 
we submit the following is a proper interpretation of that 
order. 

The history of the litigation and the contents of the 
Consent Order make it clear that there are three primary 
objectives to be accomplished. One goal is to guarantee the 
membership their fundamental democratic rights, in particular, 
free speech and honest elections. Another is to eliminate 


corrupt financial practices. When these objectives are met, 


there is to be a new convention governed by appropriate demo- 
cratic standards. 


On 


A careful analysis of the Consent Order, in light of 
these objectives, is vital to the proper disposition of this 
case. The issue is not as appellants argue whether the 
Board of Monitors has hortatory or mandatory powers. The 
real issue involved in this case is two-fold: (1) did the 
Consent Order impose obligations on the appellants to take 
corrective action in certain areas when needed and (2) if 
the corrective action was not taken when required, how are 
the obligations to\be enforced? It is submitted that to 
effectuate the above basic objectives the appellants took 
office provisionally on the assumption of the following sub- 
stantive obligations independently of any concept of the 
Monitorship. 


1. Section 3: "Bill of Rights" for Members. The man- 
ory obligation to insure e protection of the 
constitutional rights of members as to voting, 
elections, qualifications to stand for office and 


freedom of speech. 

The Monitors maintain that Section 3 of the Consent 
Order imposed substantive obligations on appellants to take 
corrective action to protect the members’ constitutional 
rights, in regard to honest elections, free speech and uni- 
form qualifications for office. A far broader construction 
could be urged that this section imposes a duty on appellants 
to respect all the constitutional rights of members which is 
indeed their sworn duty under their Constitution. But to 
disclaim any allegation of an intent on the part of the Moni- 
tors to become general receivers of appellants we restric- 
tively construe Section 3 to impose obligations on appellants 
to protect the constitutional rights of members in regard to 
elections, free speech and fair qualifications for running 
for office. We find authority for this construction in the 
fact that there are two parts to Section 3 of the Order: 
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(1) the Monitors are to make recommendations to Appellants on 
the appeals taken by members "and" (2) they are to counsel 
with Appellants in order to insure constitutional rights of 
members in regard to free speech, honest elections and quali- 
fications for office. The word "insure" imputes obligation. 
The Board of Monitors alone cannot enforce and protect the 
members fundamental rights, as spelled out in Section 3, but 
the General Executive Board working with the Board of Monitors, 
can. There is a duty, therefore, imposed upon both to effec- 
tuate this basic purpose of the order. 

If Section 3 did not impose obligations upon the General 
Executive Board, it would be the only major portion of the 
Consent Order (see Sections 3through 9) that does not. Sec- 
tion 3 must be read as an integral part of the entire Consent 
Order. Section 1 permits the "provisional officers to assume 
office" provisionally and in "accordance with the following 
paragraphs of this decree." MThe General Executive Board 
assumes important obligations in Sections 4, 5, 6, 7, 8, 9, 10, 
12, 13 and 14. Section 3 deals with one of the primary pur- 
poses behind the Consent Order. Clear ilanguage and a common 
sense interpretation of this Order as an entire document 


meant to effectuate these basic purposes, precludes a con- 


struction of this Section that would not permit enforcement 


of fundamental democratic rights as guaranteed by the Union 
Constitution as regards honest elections, free speech and 
fair qualifications for running for office. Furthermore, 

the Section must be read in light of the amended complaint, 
the history of the litigation and the other parts of the Con- 
sent Order. The basic purpose of the Consent Order was to 
assure basic fundamental democratic processes for the members 
in order that there could be honest elections to insure that 
delegates to the new convention would be properly chosen. 
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It would be highly incongruous to impose obligations in 


financial matters, conflict of interests and matters of 
trusteeship without imposing obligations relating to the key 
purposes of the Consent Order. Yet appellants would have 

the Court read the words "in order to insure the enforcement 
and protection of all rights of the individual members and 
the subordinate bodies...as guaranteed by the provisions of 
the International Constitution," etc., as a mere preamble 

to the right of the Monitors to make recommendations on appeal 
which appellants could flout if they did not like them. The 
essence of any reform action is the guarantee of members: 
democratic rights. Under appellants' construction, this 
Court-approved Order becomes a worthless document and a fraud 
on the lower court. 

One further point concerning Section 3 and that is 
appellants' position on what constitutes an appeal. Not only 
ao appellants deny they have assumed under this Section an 
obligation to insure democratic rights and a corresponding 
duty on the Board of Monitors to advise on these rights, 
but demonstrating their distorted construction of the Court's 
order is their restriction of the Monitors! power to recom- 
mend on appeals to "appeals taken to the General Executive 
Board." Section 3 provides the Monitors "make recommendations 
upon review of appeals taken pursuant to the provisions of the 
International Constitution." This includes all appeals under 
the International Constitution, more particularly Article VI, 
Section 2, which provides: between meetings of the Executive 
Board, the General President has authority to "interpret the 
Constitution and laws of the International and to decide all 
questions of law thereunder between meetings of the General 
Executive Board . . . shall have authority - « « to settle and 
determine all grievances and disputes submitted to him by 
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joint councils, local unions, and other subordinate bodies, 
between meetings of the General Executive Board, all subject 
to appeal to the General Executive Board." Most of the dis- 
putes, grievances and appeals that are had in the International 
Teamsters are taken by individual members, local unions and 
Joint councils to the General President. To illustrate, Local 
282 of the City of New York, Vice President O'Rourke's local 
union, illegally and unconstitutionally suspended all meetings 
of the local union for the months of June, July, August and 
September, 1958. This was called to the attention of the 
Board of Monitors by the members of Local 262 and the Board 

of Monitors issued Order of Recommendation No. 8, recommending 
to the General President that the actions of the officers of 
Local 282, including Vice President O'Rourke, in cancelling 
local union meetings, were unconstitutional. 

Under the defendants! construction of Section 3, the 
Board of Monitors could not have requested the General Presi- 
dent to take any action. Here was unconstitutional action of 
a local union's officers and, according to the defendants, we 
could only wait until the members appealed to the General 
Executive Board. By the time the appeal went through, and 
before the Board of Monitors could act, the summer would have 
been over and the meetings would not have been held. 

There are numerous grievances and complaints that have 
come to the Board of Monitors of the illegal pre-election 
procedure where protests are made to the General President or 
appeals taken by the members of the local union to the General 
President which the Board of Monitors has consistently acted 
upon. Likewise, there are post-election protests where the 
appeals are made to the General President under Article VI, 
Section 2(a). Both the pre-election protests and post-election 
protests should be more adequately spelled out in the 
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International Constitutions‘However , these protests or appeals 


are made to the General President. 

It is submitted that Section 3 encompasses all such 
appeals taken pursuant to the International Constitution and 
the Board of Monitors has recommendatory power in this area. 

2. Section 4, By-Laws. The obligation to recommend 

) @ Tocal unions the model code of by-laws 
submitted by the Board of Monitors. 


3. Section 5, Fiduci Standards. The mandatory 
Obiigation to review in consultation with 


Board of Monitors accounting and financial con- 
trols and procedures, both for the international 
and its subordinate bodies, namely, conferences, 
Joint Councils and locals; (2) review and where 


needed establish such controls and procedures; 
ail persons having custody or management 


and equit. e standards and oO gations osed 

on ciaries. 
Appellants admit obligations (1) and (2), but make no mention 
in their Brief of the obligation to require adherence to 
legal and equitable standards and obligations imposed on 
fiduciaries by officers having custody or management of 
funds. This is one of the most important provisions in the 
Consent Order. It is submitted that this provision places 
an obligation upon the appellants and requires appellants to 
take corrective action whenever it is brought to their atten- 
tion officers have mishandled funds. 

4. Section 6, Conflict of Interests. The mandatory 


Obligations that officers (1) shall not have 
financial interests that conflict with fiduciary 
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duties; (2) shall not own or have substantial in- 
terest in a company bargaining with Teamsters; and 
(3) shall not own or have a substantial business 
enterprise, a substantial part of which consists of 
buying from, selling to, or otherwise dealing with 
the business enterprise with which the Teamsters 
bargain collectively. 


Section 7, Trustee Local Unions. The mandatory 
Obligation (i) to review and examine the status 
and condition of local unions under trusteeship; 
and (2) to remove trusteeships and restore self- 
government with all deliberate speed consistent 
with the best interests of the membership of the 
trustee local unions. 
The clear intent of Section 7 is that appellants obligated 
themselves that they would do everything that was necessary 
to protect the membership of the trusteed Local Unions to the 
end that the locals be restored to autonomy. Appellants in 
their Brief, although admitting the obligatory effect of 
Section 7 of the Consent Order, speak only in terms of an 


obligation to review the status of the trusteed Local Unions. 


They ignore that they obligated themselves under the Consent 


Order to exercise their Trusteeship powers consistent. with 
the best interest of the members of these Local Unions. The 
corrective action in regard to certain trusteed Local Unions 
ordered by the lower Court was necessary to protect the 
membership of the trusteed Local Unions in questim. 

6. Section 9. The Convention. The mandatory obliga- 
tion (1) that the call for a new convention be 
issued in accordance with the International Consti- 
tution; (2) the delegates to the Convention be 
elected in strict and literal compliance with the 
International Constitution; (3) that the General 
Executive Board recommend to Local Unions that 
delegates be elected by secret ballot; and (4) that 
the Convention Credentials Committee examine and 
approve the credentials of all delegates to the 
Convention. 

It is clear from a mere reading of the above-enumerated 
obligations that appellants have bound themselves under this 
Consent Order to take certain corrective actions and to refrain 
from other actions. Certainly, it is beyond question appel- 


lants were obligated to divest themselves of all financial 


yes. 


interests, issue any call for a Convention in strict compli- 


ance with the Constitution, recommend the adoption of the 


model by-laws drafted by the Monitors, etc. (See Sections 6, 


9 and 4, respectively). It is clear these are examples of 
mandatory obligations imposed upon the appellants. It is 
equally clear that if appellants failed to do any of these 
required acts, the Court could direct compliance. 

The order of the Court below is nothing more than an 
order directing appellants that they do certain acts. The 
acts to be performed are contained in Monitor recommendations 
that are incorporated into the Court's order. It is clear 
that each of the acts required of appellants are nothing more 
than corrective actions that appellants bound themselves to 
perform under the above-enumerated obligations assumed under 
this Consent Order. The order of the Court below is merely 
@ mandate to appellants to do what they already have bound 
themselves to do. 

For example, under Section 5 of the Consent Order appel- 
lants assume the obligation to require all persons having 
custody or management of funds to adhere to legal and equit- 
able standards and obligations imposed on fiduciaries. Cer- 
tainly, when unrebutted sworn evidence was brought to the 
attention of appellants that appellant Brennan, an Inter- 
national Vice-President, and a partner of appellant Hoffa in 
private affairs, had dipped his hands into the till of a 
health and welfare fund to pay the salary of a boxer under 
his and Hoffa's management, such conduct violated all legal 
and equitable standards and obligations imposed upon fiduci- 
aries. Under Section 5, appellants were bound to require 
adherence to fiduciary standards. It is submitted that under 
this Section when the facts concerning Vice-President Brennan 
were brought to appellants' attention they were obligated to 
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take corrective action to require adherence to fiduciary 
standards, and if appellants refused, the Court had authority 
to direct corrective action. 

Another illustration that clearly demonstrates the sub- 
stantive obligations imposed on appellants, is the subject 
matter of Order of Recommendation 5A and 11. Section 3 of the 
Consent Order requires honest elections, protection of the 
right to stand office and free speech. Section 5 of the Con- 
sent Order imposes the obligation on the cefendants to estab- 
lish where needed accounting and financial procedures. It 
was necessary to the establishment of such procedures to have 
audits made of some Local Unions. In addition, under Section 
7 of the Consent Order appellants were required to examine 
and review the status of trusteed locals to the end that they 
be returned to self-government as soon as possible. Evidence 
was presented to appellants in regard to trusteed Local 245, 
(1) that there had been a lack of due process in the election 
procedures preliminary to the Local being returned to autonomy, 
(2) that members were being deprived of the right to run for 
office and (3) that officers of the Local Union in violation 
of the Constitution were not bonded. When these matters were 
brought to their attention, it was incumbent on appellants by 
virtue of the above-mentioned obligations contained in Sections 
3, 5 and 7, to take corrective action. Indeed, counsel for 
the appellants admitted to the Court below that these obliga- 
tions were imposed on them and that the appellants should 
have and would now take the necessary corrective action 2/ 
when he stated: 

I agree with the Chairman that, after there had been 


a refusal and a persistent refusal, they should have 
removed those officers in 245 from office and that 


2 To date no corrective action has been taken. 
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was not done; and to that extent I would have to con- 

fess guilt on the part of the International with 

respect to this Order but I mst say this to your Honor 
in mitigation here: By the time a refusal had come 

back to the instruction and order of September 11, 

directed to the President of the Union to the Officers 

out at 245, this whole Consent Decree and the Monitors 
set-up had been cast under a cloud of doubt by the 

vetition which was filed and ty a request that Rule 23(c) 

be considered in determining whether or not the order 

should be vacated. 

But I will say to your Honor, as I said pre- 
viously, that these officers, if they persisted in 
refusing, should be replaced, and I say to your Honor 
now, that I stand by that position; and if there is a 
refusal, hereinafter it will be our recommendation 
that that take place, and that the eudit go forward. 
{emphasis supplied). (Tr. 828-829)7 

Moreover, there are many other instances where appellants 
have recognized their substantive obligations under the Con- 
sent Order and have complied with some of them. 7 

Purthermore, it is clear from a mere enumeration of 
these obligations that the area of corrective action imposed 
on appellants is tantamount to a general housecleaning. The 
legal obligations covered in the Consent Decree, namely 
crass misuse of the power of trusteeship (Section 7); mis- 
handling of funds (Section 5); conflicts of interest 
(Section 6) and violations of the membership constitutional 
rights to honest elections, free speech and fair quelifica- 
tions for office (Section 3) are the same unethical practices 
for which the Teamsters were expelled from the AFL-CIO and 
are matters of "general housekeeping" which the Federation 
demands to be corrected before readmittance to the “House of 
Labor” is granted. 

It is clear, therefore, that in light of the enumerated 
obligations imposed on appellants that basically there was a 
duty to comply with Orders of Recommendation of the Monitors 
when they disclosed a need for corrective action unéer the 


terms of the Consent Order irrespective of whether the Moni- 


tors! Recommendations were advisory or mandatory. 


Audit of the books of 107; bonding of officers of Local 
107; agreeing to conduct trusteeship proceedings against 
Local 107; and withholding the release of trust 

until uniform election procedures could be arre pon. 


B. ALTHOUGH ONLY AN ADVISORY AND REPORTING 
BODY, THE BOARD OF MONITORS — = 
TIONS HAD TO BE FOLLOWED BY APPELLANTS _ 
WHERE THEY DISCLOSED A NEED FOR CORRECTIVE 


Under Section 2 of the Consent Order the Board of 
Monitors was created under the continuing supervision and 
direction of the Court below in performance of certain 
duties specified in the Consent Order. The monitors are 
"officers of the Court" and they are given authority to 
"consult with" and "make recommendations" to the appellants 
only in areas where the appellants already have a substan- 
tive obligation to take corrective action as specified in 
the Consent Order. The recommendations of the Monitors 
are not made in a vacuum, They concern the identical sub- 
ject matter of the substantive affirmative obligations 
assumed by appellants. Appellants becloud the issue by 
constantly considering Monitor recommendations independent 
of their affirmative obligations of corrective action. 

They admit the Consent Order contemplates reform measures 
but seemingly have forgotten that the Board of Monitors 

was conceived of as a Board composed of experienced labor 
experts who were to advise the appellants in the reform 
program they obligated themselves to undertake. The 
appellants also completely ignore the reporting function 
of the Monitors under Section 11 of the Consent Order which 
requires the Monitors to report to the Court at least semi- 
annually. Obviously the report was to concern itself with 
whether appellants were complying with the substantive 
obligations imposed on them by the Consent Order. Thus, the 
Board of Monitors have a two-fold responsibility: first, to 
make recommendations to appellants with respect to any 
corrective action demanded by appellants' substantive 
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affirmative obligations; and secondly, to report to the 
Court on the progress of appellants' required reform 
program. 

The power and duty of the Monitors under the Consent 
Order to "counsel! with and make recommendations" to the 
General Executive Board extended to a wide area of union 
activity, namely: 


1. Section 3. "Bill of Rights" for members. 


fo insure the constitutional rights of individual 
members! and subordinate bodies of the Brotherhood 
in regard to democratic procedures in the Union. 


Section 4. By-Laws. 


To create a model code of by-laws which the 
International must recommend to the Local Unions 
for adoption. 


Section 5. Fiduciary Standards. 


The power of the Board of Monitors to recommend 
as to proper financial and accounting procedures 
and adherence to fiduciary standards of members 


handling Union funds. 
Section 7. Trusteed Local Unions. 


Power to recommend with regard to the status of 
trusteed locals. 


Section 8. Call of New Convention. 
Power to recommend that a new convention be held, 
Section 9. New Convention, 


Power to recommend with regard to credentials of 
delegates at new convention. 


The Monitors, in addition, as officers of the Court, 
certainly have implied powers to act whenever it is neces- 
sary to effectuate the basic purpose of the Consent Order. 
Thus the contention that the Monitors cannot act in the 
area of conflict of interest (Section 6 of the Consent 
Order) is without merit for the objectives of this Section 
are certainly basic to the purposes of the order. Further- 
more, it is quite startling at this late date to have 
appellants now maintain that this is not an area of 


authority of the Monitors. For they long ago conceded that 
the Monitors had such authority when the appellant officers 
filed without objection affidavits with the "Cayton" Board 
of Monitors showing that they had complied with this sec- 
tion of the order. 

Appellants also deny (App. Br. 26-27) that the Board 
of Monitors have any authority to consult with appellants 
in regard to fiduciary standards imposed on appellants by 
Section 5 of the Consent Order. Again even if there is no 
express power given the Monitors, they certainly have the 
implied powers as officers of the court to effectuate the 
basic purposes of the Consent Order to recommend to appell- 
ants the necessary corrective action when this vital section 
of the Consent Order has been breached. In addition, who, 
other than the Monitors, will call to the attention of the 
Court below the breach of this section of the Order so 
that the Court, after proper hearing and proof, may issue 
an order of compliance. We view ourselves as an investi- 
gatory arm of appellants and of the Court below as well. 
Otherwise, startling violations of the substantive obli- 
gations imposed on the appellants by the Consent Order in 
this and other sections of the Order would never be cor- 
rected. Lastly, it is startling to read the Board of Moni- 
tors out of the second sentence of Section 5 of the Consent 
Order (establishing fiduciary obligations for persons 
handling union funds) which is so intimately bound up 


with the language immediately preceding it (accounting and 


financial methods, procedures and controls affecting union 
funds. ) 

The Board of Monitors has no mandatory power in 
itself to compel action by appellants in the areas men- 
tioned above. We view ourselves as having a two-fold duty. 
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(1) The Monitors must investigate in the areas above 
mentioned and if'we find facts showing the necessity for 
corrective action under the substantive obligations imposed 
by the Consent Order on appellants to ask them to take 
appropriate action. If appellants believe the facts show 
a violation of these obligations they must comply; other- 
wise they violate the terms of the order. If they do not 
in good faith believe the facts show a violation of the 
obligations imposed on them, they have a duty to petition 
the Court below and complain of the invalidity of the 
recommendation. It is significant that appellants made no 
attempt to petition the Court below on any Order of 
Recommendation until the Monitors sought to have the Court 
below impose the! corrective action shown to be necessary 
under the substantive obligations imposed on appellants 
by the Order. Furthermore, prior to the Monitors' peti- 
tioning the lower Court for instructions, in only two 
instances did appellants propose any alternative action to 
that proposed by the Monitors. In that case involving 
Local 107 the Monitors recommended immediate’ trusteeship 


for the Local. Appellant Hoffa suggested a regular trustee- 


ship proceeding with a hearing. This alternative action 
was at the time thought to be a reasonable and adequate 
corrective action and accordingly was accepted by the 
Monitors. The Monitors also accepted the proposal of the 
appellants with respect to the non-commingling of the 
funds of Local 183 and Local 159. 

(2) After making a recommendation to the appeliants 
with which they neither comply nor consult the Court below, 
the Monitors have the duty of bringing the matter to the 
attention of the Court. 
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This is demonstrated by Section 11 of the Consent 
Order which requires that "the Board of Monitors shall make 


a report at least semi-annually to the Court. (Emphasis 


supplied). The Court after proper hearing and proof can 
issue an appropriate order if warranted by the facts. 

Section 9 of the Consent Order offers an excellent 
example of when the appellants must follow a proper Monitor 
recommendation. Section 9({a) imposes a substantive obliga- 
tion on Appellants that delegates to the new convention 
shall be elected “in strict compliance with the Interna- 
tional Constitution" (Emphasis supplied). Section 9(c) 
provides that the Monitors "shall counsel with" and "make 
recommendations to the Credentials Committee" in regard 
to the seating of delegates. Should an investigation by 
the Monitors reveal that delegates had improper credentials 
and so recommended to the Committee, it would have to 
unseat them for otherwise delegates would not have been 
elected "in compliance with the International Constitu- 
tion." Refusal to do so would be a refusal to take the 
corrective action demanded by appellants! obligation under 
Section 9(a). 

It is submitted therefore that when the Monitors 
make a recommendation which shows the necessity for cor- 
rective action by appellants under a substantive obliga- 
tion imposed upon them by the Consent Order the appellants 
must take the affirmative corrective action required or if 
they have a good faith doubt about the necessity of 


corrective action to question the matter in the Court below. 
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C. UPON A REFUSAL OF APPELLANTS TO FOLLOW 
O 


The Consent Order is obviously a judgment. And as 
on Judgments states: 


The first and most obvious consequence of a 

udgment is that it establish an indisputable 
obligation and confers upon the successful party 
the right to issue execution or other process of 
the court for its enforcement. But this (the 
enforcement) it must be stated is not an integral 
part of a judgment. The judgment is merely an 
affirmation of a liability. The right to use the 
process of 'the court for its enforcement is a 
consequence which the law attaches to it. 
1 Black, Judgments, Para. 4 (2a ed. 1902). 


In order that the enforcement process to be used in 
this case can be more readily understood, we submit the 


following chart as a visual explanation of that process. 
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Method of Enforcing Consent Order 


APPELLANTS 


Substantive Obligations imposed 
under Sections 3, 4, 5, 6, 7, 9 
of Consent Order to take correc- 
tive action 


Appellants may always 

question any initial 

recommendation by re- BOARD OF MONITORS 

course to Court below 

or petition Court for — Recommends that Appellants 
instructions as to Substantive obligations 
appropriate action requires certain correc- 
required. tive action. 


If Teamsters fail to take 
appropriate corrective 
action required by their 
substantive obligations 
and thus violate substan- 
tive obligations, Moni- 
tors in accordance with 
Section 11 report to the 
Court by petition. 


COURT 


After a full hearing and 

a determination by the 
Court that corrective 
action is necessary to 
fulfill substantive 
obligations, Order of 
Court may issue, directing 
appellants to take neces- 
sary action. 


Upon failure of appellants 
to take steps directed by 
Court Order to Show Cause 
may issue as to why appeli- 
ants should not be held in 
contempt. 


It is obvious that the enforcement process envisioned 
by the Court respects the due process rights of appellants. 
As set forth in the chart above, if appellants have a good 
faith doubt whether the corrective action suggested in the 
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Recommendation of the Monitors is not required under the 
substantive obligations imposed on them by the Consent 
Order, they may: (1) point out to the Monitors ee other 
alternative action may correct the situation; (2) com- 
plain to the Court that the corrective action proposed in 
the Recommendation was not a substantive obligation imposed 
by the Consent Order. Further, even if appellants neither 
comply nor complain they are in no way in jeopardy at this 
point, for the Monitors have no sanctions they can impose. 
They must petition the Court and show a violation of sub- 
stantive obligation imposed by the terms of the Consent 
Order. Thus the Court, after proper notice, hearing and 
proof, may issue a specific order if the facts warrant 
ordering appellants to take specified corrective action. 

It is submitted that the procedure here described destroys 
appellants' argument (App. Br. 54) that “the Order appealed 
from, re extent that it requires compliance with future 


orders” oof the Board of Monitors is void for uncertainty. 


4/ See p. 20 supra, where the appellants suggested 
regular trusteeship proceedings rather than the emer- 
gency trusteeship to be imposed immediately on the 


Local Union. The Monitors agreed to this alternative 
corrective action. 


It should be noted that the Court below directed 
appellants to comply with all future Monitor Orders of 
Recommendations that are reasonable and relevant. The 
Board of Monitors do not interpret this portion of court 
order, as appellants have argued, as a blind mandate 
that appellants comply ipso facto with the Monitors’ 
recommended action but merely that appellees adopt an 
appropriate course of corrective action under the 
circumstances of each case. The ultimate decision of 
what is the appropriate course of action in a given 
situation can only be decided by the Court. If either 
appellants or Monitors have a question over what is the 
appropriate course of action to follow, recourse can 
always be had to the Court. Further, as has been 
pointed out, if, after a recommendation of a course of 
action is made by the Monitors, the Monitors envision 
no necessity of petitioning the Court so long as 
appellants adopt a course of action that is appropriate. 
This is evidenced as has been previously pointed out by 
the Monitors! acceptance of the alternate appropriate 
action proposed by Appellants in the case of! Local 
Union 107. 
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For example, if the Board issues a recommendation in the 


future, as we have just explained, appellants can comply or 


complain to the Court below about the invalidity of the 
order. Even if appellants do neither, the Monitors must 
petition the Court, and only after proper hearing and if 
the evidence warrants, will the Court direct compliance 
with its order. It must be assumed that the Judge at that 
time will comply with Rule 65(d) of the Federal Rules of 
Civil Procedure that the order then entered will be specific. 
It is also clear from the procedure thus described 
that there is no invalid delegation of judicial authority 
to the Monitors. As we have just pointed out, even if 
appellants refuse to either complain or comply with a 
future Order of Recommendation they are not in jeopardy for, 
as we have stated, the Monitors would have to petition the 
Court below and show: (1) that appellants had the substan- 
tive obligation to take corrective action in an area where 
they had a duty to act and (2) that they had not done so. 
Again, as we have stated, only after proper hearing and 
proof could or would the Court issue an order. And, as 
appellant states in its brief (App. Br. 57), the recommen- 
dation of the Monitors is like the so-called order of the 
National Labor Relations Board which is not worth the paper 
it is written on until the Board (as the Monitors must do) 
"petitions the Court for an order of enforcement." The 
violator is not guilty of contempt for violating the Board's 
order (nor is appellant regarding an Order of Recommenda- 
tion) but only for violating the Court's enforcement." 
This is exactly the position of the Monitors in regard to 
the enforcement procedure in this case. Consequently, 
since it is always the Court's order that must be violated, 
there is no valid question of any delegation of judicial 
authority. 
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II. THE DISTRICT COURT'S ORDER Dinecn 


The lower court has ordered the appellants to take the 
corrective action as outlined in various Monitor Orders of 
Recommendation. In this section we shall consider the 
corrective action ordered by taking up seriatum each Order 
of Recommendation which admittedly has not been complied 
with by appellants. We shall establish conclusively that 
(a) each order showed the necessity for corrective action 
by appellants under the substantive obligations imposed on 
them by the terms of the Consent Order; (b) that appellants 
refused in bad faith to take any corrective action and 
(c) that the corrective action ordered by the lower Court 
was reasonable and constitutional. 

For the purposes of the validity of the modification 
of the original Consent Order, which will be considered in 
Section III of this brief, it is important to note in the 
discussion of the various Orders of Recommendation the 
evidence of constant bad faith on the part of appellants. 
It is clear that appellants, guided by the belief that by 
calling a convention at the end of one year they could 
terminate the monitorship and avoid fulfillment of their 
obiigation to undertake a reform program where needed, 
embarked on a course of procrastination, delay and down- 
right deception in the hope of “outliving” the Monitors. 
It is also important to note that appellants in’ the lower 
court did not offer a shred of evidence that during the 
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reign of the provisional officers any positive reform 
measures had been taken sua sponte. 

The Court below did find that the appellants substan- 
tially complied with Monitor recommendations during "the 
early days of the Monitorship" but this occurred during a 
period when "the work of the Monitors /iias/ in a prepara- 
tory stage and the Monitors /were7 only beginning to 
effectuate the basic purposes of the Consent order.” 

(J.A. 210; see also J.A. 167) As the court below found, 
trouble arose when the Monitors moved from matters of minor 
significance to crucial items demanding effective correc- 
tive action. Then the appellants embarked on a determined 
effort to frustrate and block the Monitors (J.A. 167) and 
to avoid their obligations under the Consent Order. 


ORDER OF RECOMMENDATION NO. 4 

In the course of proceedings conducted during April 
and May, 1958, by the Senate Select Committee on Improper 
Activities in the Labor Or Management Field, sworn testi- 
mony of accountants and FBI agents disclosed numerous 
forgeries of checks issued by Joseph Grace, the President, 
and Raymond Cohen, the Secretary-Treasurer of Local 107 
(forged checks of Union funds cashed in the Local's office 
and forged strike benefit checks); improper borrowing of 
union funds; and use of union monies to pay personal 
expenses of Raymond Cohen (J.A. 222, 477, 479, 576-579). 
There was also sufficient evidence to necessitate an 
investigation of alleged under-the-table dealing and breach 
of fiduciary obligation by Cohen and one Lapensohn, 2 
business agent of the local, who had been charged with 


_6/ Mr. Cohen is also a trustee of the International Union 
(J.A. 581). 
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giving collective bargaining contract advantages to Food 
Fair over its competitors. In return, Cohen and Lapensohn 
allegedly received gifts of stock and other monetary bene- 
fits from the President of Food Fair (J.A. 225-226, 479, 
576-577). When questioned concerning these matters, Cohen 
and Grace invoked the Fifth Amendment (J.A. 533). 
Initially, because of the serious nature of the 
disclosures, the Monitors had desired the General President 
to exercise his constitutional emergency trusteeship powers. 
However, a compromise was reached upon the assurances of 
Teamster General Counsel Williams that proceedings would 
be instituted forthwith and that there would be a public 
member on the panel (J.A. 226-227, 477-478, 533-534). 
Accordingly, on June 13, 1958, in Order of Recommendation 
No. 4, the Board of Monitors recommended that, pursuant to 
the provisions of Article VI, Section 5(a) of the Interna- 
tional Constitution, trusteeship proceedings should be 
instituted against Local 107 and that a panel, which was to 
include a public member, should be appointed to conduct a 
hearing (J.A. 331). Order of Recommendation No. 4 further 
provided that: 
"It was agreed that Price Waterhouse, certified 
public accountants, were to be authorized by the 
Board of Monitors to contact the Senate Select 
Committee and audit and review the books and 
records of Local 2307 and to examine the evidence 
that the Senate Select Committee had in order 
that the matter could be presented properly to 
the panel and that the International Union 
should immediately notify the bonding company 
that now has current and in operation a fidelity 
bond covering the officers of 107." (J.A. 331). 
With respect to the portion of the Order dealing with the 
bonds, it was only after repeated Monitor requests to the 


Teamster General Counsel that a letter was addressed by the 


General President to. Cohen requesting him to file a notice 
of loss with the bonding company, and it appears that the 
Teamsters have not even inquired whether the notices have 
been filed. (J.A. 227-278, 583, 58%). 
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With respect to the trusteeship proceedings, the 
Teamsters embarked upon a policy of delay, and as late as 
July 9, 1958, the public member of the trusteeship panel 
had not received official notice of his appointment. It 
thus became necessary for the Chairman of the Board of 
Monitors to insist that the public member be officially 
notified and that a date be set for the hearing. (Monitors' 
Ex. 7). The Chairman also had to request the removal of 
the International representative on the panel because of 
his close associations with Cohen, and it was more than 
a month before a replacement was made. (Tr. 274-2753 
Monitors! Ex. 29(a) re. Ex. 6, dated July 12, 1958). 

Despite the fact that no union action had been 
initiated except at the persistent urging of the Monitors, 


the August 1958 issue of The International Teamster falsely 


proclaimed to the membership that the trusteeship panel had 
been "established at the request of Ray Cohen... and 
other members of the Locals Executive Board." (Monitors' 
Ex. 44, p. 10). 

The Price Waterhouse report concerning Local 107, 
filed with the Monitors early in September, 1958, was 
immediately forwarded to General President Hoffa and General 
Counsel Williams (J.A. 229, 478-479). The accompanying 
letter requested that charges be filed against Local 107 
by September 15 and that a hearing be conducted by October 
1 (J.A. 229, 479-487). There can be no question but that 
the Price Waterhouse report clearly established the need 
for a trusteeship proceeding (J.A. 576-579). It should 
also be noted that the Teamster General Counsel had been 
supplied by the Monitors in July 1958, with a memorandum 
outlining the necessity of maintaining the requisites of 
due process in intra-union proceeding, such as, the filing 
of charges, substantial proof, and that the charging and 
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investigatory party could not sit as a hearing officer with- 
out rendering the entire proceeding void, etc. (J.A. 487). 
Nevertheless, in a rather startling development, Mr. Hoffa 
on September 8, 1958, without consultation with or even 
notice to the Monitors, forwarded a copy of the Price Water- 
house report to Raymond Cohen, together with a letter. This 
letter stated that a panel "as proposed by the Monitors" 
would be in Philadelphia to conduct a preliminary investi- 


gation on September 11, 1958 (J.A. 229-230, 479, 480). This 


statement that the Monitors had proposed the preliminary 
investigation was false; the Monitors had only recommended 
the filing of charges and the conduct of a hearing 

(J.A. 599). 

With respect to this incident, Mr. Bergan, counsel 
for the Teamsters, testified in the Court below that there 
had been a "slip-up™ and that if the panel went to Philadel- 
phia without the required written charges and notice of 
hearing, and without the ten-days' notice, as provided 
by Article VI, Section 5(a) of the International Constitu- 
tion, "they were sure to be enjoined." During this testi- 
mony of Mr. Bergan, both General President Hoffa and Mr. 
Gibbons, Executive Assistant to the General President, 
were present in the courtroom, but neither made any effort 
to take the stand and testify as to the suspicious manner 
in which this transaction had been handled, or as to why 
the "slip-up" had not been remedied. Certainly, it must 
have been obvious to Mr. Hoffa that the whole transaction 
should be viewed with some suspicion, for the complaint, 
which was filed in the Philadelphia Court on September 10, 
1958 was actually prepared and ready for filing as early 
as July 10, 1958, the date on which the complaint was 
verified. (J.A. 230, 367). The complaint in the Philadel- 
phia Court alleged that the General President was without 
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authority to investigate and that his action in that 


respect was "arbitrary and capricious." (J.A. 363). Since 
Local 107 was not notified until early in September that 
it was going to be investigated by the panel, it is rather 
odd that it had this information as early as July 10, 1958 
when the complaint was verified. 

Moreover, it should be noted that the injunction 
enjoins the International Brotherhood of Teamsters "from 
proceeding with an investigation for the purposes of deter- 
mining whether Local 107 . . . shall be placed in trustee- 
ship." (J.A. 382). Although this is a rather unusual type 
of injunction, it does not enjoin a panel from conducting 
a hearing on properly filed charges after the giving of 
the requisite ten days' notice under Article VI, Section 
5(a) of the Constitution. 

The Teamsters! conduct clearly violated common sense, 
the Monitors! recommendations, the constitutional require- 
ment of a ten-day notice (Article VI, Section 5 of the 
International Constitution -- J.A. 299), and the due process 
requirement of written charges: Thus, although the Monitors 
had continually insisted that the provisions of the Inter- 
national Constitution be strictly followed in the trustee- 
ship proceedings, the Teamsters deliberately resorted to 
the unprecedented procedure of directing the same panel 
that was later to hear the case to conduct a preliminary 
investigation and to assist in preparing the charges to be 
filed. This move facilitated the efforts of Raymond Cohen 
and other officers of the local to secure a court order 
enjoining the proceedings. 

One of the grounds on which the injunction was granted 
was that the panel sent to investigate the charges was the 
same panel that was later to hear these charges (J.A. 230, 
480). A further ground was that, with the Senate Committee 
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holding the books and records of the Local, the Local was 
unable to defend itself (J.A. 230, 536). 

With respect to the impropriety of the panel as alleged 
by Appellants (App. Br. 69), General Counsel Williams agreed 
that it was proper under Article VI, Section 5(a) to appoint 
@ public member to the panel, or an outsider, and Mr. Bergan 
so testified under oath. (J.A. 575). Individuals not mem- 
bers of the Teamsters have served as panel members, for it 
has been the custom and practice to have one of the staff 
of the House lawyers as a panel member (J.A. 478-534). 
Because of the nationwide publicity given to this case and 
to assure proper evaluation of evidence and the protection 
of the individual members, the Monitors recommended the 
appointment of a public member to the hearing panel 
(J.A. 478). And the Teamsters agreed to the appointment 
of a public member (J.A. 227, 572-574). Moreover, there 


is no evidence in the record that the injunction granted by 
the lower court was! based on this particular point. In 
fact, statements were made by Judge Chudoff during the 
course of the injunction hearing in Philadelphia Common 
Pleas Court which indicate that he ge of the opinion that 
there was no merit to this objection. 

The second ground urged in the injunction proceedings, 


namely, that the Local's books and records were necessary to 


%/ The Teamsters state in their Brief at p. 70 that in 
order to expedite the trusteeship proceedings, they 
retained counsel to seek return of the Local's books. 
This statement can only be made to establish their 
prophetic clairvoyance since Civil Action No. 188-58, 
the suit brought to obtain the books, was initiated on 
January 28, 1958, five months before the Monitors: 
recommendation was made, three months before the dis- 
closures of the Senate Select Committee, indeed a week 
before the monitorship was established. 


(Transcript of September 17, 1958, Proceeding before 
Judge Chudoff 3). Pleas Court of the City of Phila- 
delphia, pp. ho-} 43). ° 
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a proper defense in the case, illustrates the bad faith of 


the Teamsters. When Mr. Williams was making his presenta- 
tion to the court in oral argument, he stated, relative to 
securing the return of the books and records on behalf of 
107, as follows: 


Mr. Williams: "Now, your Honor, I myself, 
secured counsel, I don't know whether the Chair- 
man knows this or not, for 107. I secured one 
of the ablest lawyers of this bar to get those 
books and records back from the McClellan Com- 
mittee, so that the hearing in Philadelphia could 
go forward and when all of his implications failed, 
he finally had to file a suit in this court to get 
those books and records back, so that a hearing 
could be conducted in Philadelphia because the 
people who were charged, were claiming they 
couldn't defend themselves unless they had their 
books and records. 


Mr. O'Donoghue: "You can stop right there, - 
and if that is all that is stopping the filing of 
charges, Mr. Kennedy, the counsel of the Select 
Committee will turn the books over to my possession 
so that these charges can be filed and hearing had. 
If you had asked me that before, you could have had 
them so we could have had the charges filed. 


Mr. Williams: "Your Honor, we filed a law 
suit to get them and I am delighted to accept 
this offer from the chairman, because as counsel 
must know, a Court in Philadelphia, over objection 
of lawyers from the International, issued an 
injunction or a temporary restraining order, 
restraining the hearing from going forward. The 
thrust of the position of these charges of the 
officers was that they didn't have at their com- 
mand or available to them the books and records 
ve Bes man they needed to defend themselves." 

Tr. 59). 


Later, while the Monitor Chairman was testifying, 
he objected to a statement made by the Teamster General 
Counsel that the books and records were not available. 
(Tr. 112). The Chairman made the following statement in 
the record: 

Mr. O'Donoghue: "Now, look, we can straighten 
that out now. I will get you the books and records 


from the Senate Select Committee and I will put 
them in your possession, and will you file the 


charges? 
Mr. Williams: Yes. 
Mr. O'Donoghue: All right, then, that's done. 
Mr. Williams: I will prepare them. : 
Mr. O'Donoghue: Ali right, fine. (J.A. 480). 
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Chairman O'Donoghue further testified that he had 
contacted the Senate Select Committee and that he could get 


the books and records. The Monitors stated to the Court 


below that the Senate Committee has, through Robert Kennedy, 
Esquire, Chief Counsel, advised that the books and records 
of 107 would be turned over to the Chairman of the Board of 
Monitors so that Local 107 might use them in the preparation 
of their defense to the charges. The books and records 
would then be returned to the Committee. (J.A. 510). 
However, although the Teamster General Counsel stated he 
would prepare charges, the Board of Monitors has not to date 
been notified that this has been done, nor has he taken 
steps to have the Philadelphia injunction dissolved. 

The record further reveals that Mr. Bergan, counsel 
for the Teamsters, testified that there actually was no 
merit to the three objections raised by Local 107 as follows: 

Mr. O'Donoghue: “Let's take these up seriatim: 

First, let's take the first objection -- you don't 

have the books and records -- that's going to be 

obviated, isn't it? 
A. I think so. 


Q. All right. Let's take the second one. 
That is, thatiCohen is an International officer? 


A, I think that is without merit. 

Q@. "That's correct. We concede that. And 
third, that Monitors, the Board of Monitors have 
prejudged andi coerced General President Hoffa 
into filing charges -- there's no merit to that 
either, is there? 

A. Even if there is, it's the General Execu- 
tive Board who's going to decide on whether this 
thing goes into trusteeship, or the General Presi- 
dent, not the Board of Monitors. (Tr. 451-452). 

The cross-examination of Mr. Bergan shows that the 
Monitors, prior to the report of Price Waterhouse on Local 
107, had agreed to get the books and records from the Senate 
Select Committee for 107 and this offer appeared in the 
minutes of the meeting of July 21, 1958 of the Board of 


Monitors. Mr. Bergan testified: 


The Witness: I understand that to be the basis 
of the objection of the officials of 107 (getting the 
books and records) one of the two major objections. 

Q. Well, just this question to you, Mr. Bergan: 
You notice it is in the minutes of the Board of Moni- 
tors, I think they are dated July 21st, 1958, in which 
it is said that the Chairman would use his good 
offices to get the books and records from the Senate 
Select Committee. 

The Witness: "f read that; yes, sir." (J.A. 579). 
The Minutes of the Board of Monitors’ meeting of July 

21, 1958 (Def. Exh. 20, Initial Report of the Board of Moni- 
tors, p. 126) shows the following entry: 

It was also decided that Chairman O'Donoghue 
should use his good offices with the Senate Select 
Committee to have the books and records of 107 
released to the Local officers in order to expedite 
the trusteeship proceedings. 

and there was discussion between the Board of Monitors and 
the Teamster General Counsel around July 21, 1959, with a 
view to obtaining the books and records for Local 107 for 
use in its defense of the charges to be filed for trustee- 
ship of Local 107. 

When Mr. Bergan was pressed as to whether he was 
aware that Local 107 would object to the hearing because it 
was without the books and records when the September 8, 
1958 letter was sent by Mr. Hoffa, Mr. Bergan stated that 
he did not give any thought to that particular subject and 


that he could not give any reason why he did not call the 


Chairman and tell him that an investigative panel was being 
sent out. (J.A. 579-580). 


The following colloquy occurred: 


Q. Why didn't you call and tell me, as Chairman, 
that you were sending this panel out? 


A. I can't tell you why we didn't. I don't 
know. This was a very hurried period, as you recall. 
It was the end of the Senate Select Committee's 
processing of the charges against the Teamsters. 
Frankly, I can't tell you why we did, or why we 
didn't. 


Mr. O'Donoghue: All right. We'll go to this 
next case, now that you have testified. 


S26. 


Mr. Bergan: I think -- I'm sorry -- I didn't 
mean to interrupt -- I think that I would be the 
first one to admit that I have made a very, very 
bad mistake, if the thrust of the objection of 
107, was as to the propriety of this type of hear- 
ing panel, and I'll still agree that perhaps it z 
Gee. 380) been a somewhat inartistic way to do it. 

JA. 580). 


Mr. Bergan testified, when later pressed on cross- 
examination about preparing the letter of September 8th, 
addressed to Raymond Cohen, that he did not discuss with 
Mr, Hoffa whether or not charges should have been filed as 


provided by Order of Recommendation No. 4. (J.A. 595). 


Nor did he tell Mr. Hoffa that counsel for the Teamsters 
had an agreement with the Board of Monitors that charges 
were going to be filed. (J.A. 596). Nor did he tell Mr. 
Hoffa that the Board of Monitors had sent Mr. Bergan a 
legal memorandum which set forth the case law on the 
subject to the effect that there must be written charges 
and a notice of hearing before a local union can be placed 
in trusteeship. Mr. Bergan testified that he did not think 
he had told Mr. Hoffa of these requirements set forth in 
the memo. (J.A. 596) Mr. Bergan, who prepared the letter 
of September 8, 1958 with Mr. Hoffa, testified concerning 
his conference with Mr. Hoffa on the matter, as follows: 

Mr. O'Donoghue: Can you tell us what you did 
discuss with him (Hoffa) other than the Price Water- 
house report? 

Mr. Bergan: No, sir; I don't believe I can. I 
think, if my memory is correct, that Mr. Hoffa told 
me that the panel was scheduled to go to Philadel- 
phia on the lith, and that the people in Philadel- 
phia had been apprised of a hearing on the llth. 
And then -- now, this is -- I'm just relying on 
memory, and we have talked about this case fre- 
quently in lots of contexts since then -- so I'm 
not absolutely sure of this -- then we looked 
through the files of the International, or had some- 
one look through it, and realized that someone had . 
slipped up somewhere, and there had been no prior 
notice to the people in Philadelphia. 

Q@. When was that slip-up discovered? 

A. That day. 


Q. What day was this? 
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A. I think it's the date of that letter -- 
September 8, I believe. 


Q. September 11, 1958? (J.A. 596). 


A. TI believe it's the 8th. That left us ina 
situation where we were sure to be enjoined if we 
went along that way, it seemed to me. 


Q. What do you mean you were ‘sure to be 
enjoined'? By sending a trusteeship panel to 
Philadelphia? 


A. Yes. 


Without any warning at all. Without any hearing. 
You know, without the ten-day notice of time and place 
that is required by the Constitution. Rather than 
cancel the panel, that was going up there, I suggested 
this preliminary hearing, that stated -- the prelin- 
inary investigation of the panel -- it is stated in 
the letter; and I think that is probably the way that 
came about. I discussed at that time, rather than 
cancel the panel entirely, since the arrangements had 
been made and somebody had slipped up somewhere, I 
don't know where -- we were unable to find record of 
notices to the people in Philadelphia. So we sent 
them up there to this preliminary investigation. 

The idea being -- 


Mr. O'Donoghue: I'm sorry -- go ahead .... 


Mr. Bergan: The idea being that perhaps we could 
straighten out some of these difficulties, some of 
these discrepancies between the two reports. I have 
always thought that as far as Philadelphia was con- 
cerned, that it would be to the benefit of all if 
we could simplify this situation. And by this I 
mean that if there are fifty things that are charged, 
that are sufficient to put the local -- now, this is 
just a rough example -- if there are fifty things 
that are charged to enable the International to put 
this Local into trusteeship, and any one of them are 
sufficient, why go ahead on the fifty charges if you 
can do it on one -- that is the sort of thing I had 
in mind when that letter was written. 


Mr. O'Donoghue: Don't you think, Mr. Bergan, 
you should have come to the Board of Monitors and 
discussed it before you sent this letter out? 


Mr. Bergan: Hindsight might have dictated that, 
Mr. O*Donoghue. We were -- 


Mr. O'Donoghue: Well, you admit then that you 
were rong -- 


Mr. Bergan: I admitted that this morning, sir. 
(J.A. 597). 


Price Waterhouse in its report to the Board of Moni- 
tors stated that its report should be evaluated in the light 
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of the fact that’ the officers of Local 107 invoked the 
Fifth Amendment before the Senate Select Committee and that 
they could not invoke the Fifth Amendment when called before 
an intra-union tribunal. (J.A. 575-576). Price Waterhouse 
quotes the statement of John Carroll, an attorney for Local 
107, telling the Senate Select Committee that the officers 
could not invoke! the Fifth Amendment before a union tribunal. 
(See Monitors! Ex. 30, p. 3). 

Mr. Bergan testified that this matter was discussed 
by Mr. Williams and Mr, Bergan with the Monitors, that it 
was agreed with Chairman O'Donoghue to have a panel appointed 
to hear the charges and that at the hearing these officers 
could not invoke! the Fifth Amendment before the union tri- 
bunal. (J.A. 575-576). 

The sending of the panel without filing charges and 
giving the required notice of hearing, the testimony of 
Counsel for the Teamsters about a "slip-up," his admission 
that the Teamsters were wrong in what they had done, his 
lapse of memory concerning his conversation with Mr. Hoffa 
on the matter, and the failure of the Teamsters to explain 
this suspicious transaction is evidence of bad faith. 

(J.A. 230, 535-536, 595-599). 

The constitutionality of the General President's 

placing a local union in trusteeship is beyond question 


(Article VI, Sec. 5, of the International Constitution -- 


J.A. 299), and General Secretary-Treasurer English assured 
the Senate Select Committee on April 18, 1958, that he had 
full power to investigate the books and records of Local 107 
and would investigate the whole thing from top to bottom. 
There was evidence from which one could reasonably 
conclude that there had been the commission of acts of 
dishonesty, misappropriation or mishandling of union funds 


ar ore the Senate Select Committee on 
eennoner Activities — Bye Labor or mene ene Field, 


p. 10702 (April 18, 
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and that the financial affairs of Local 107 were not being 
handled for the best interests of the members. Immediate 
action was called for by the Teamsters, independently of 


Monitor recommendations, in order to insure the protection 


and enforcement of the rights of individual members in ac- 
cordance with the obligations they had assumed under Section 


3 of the Consent Order and their obligations under Section 
5 to check improper accounting procedures and to require 
persons having custody of funds to adhere to the obliga- 
tions imposed upon fiduciaries. 

Order of Recommendation No. 4 called for the per- 
formance of the obligation placed upon Teamster General 
President Hoffa by Article 6, Section 5 of the International 
Constitution (J. A. 299). In order to protect the rights 
of the members of Local 107 charges for the appointment of 
a trustee should have been filed by General President Hoffa 
independently of any recommendation from the Board of 
Monitors. Indeed, Secretary-Treasurer English admitted 
before the Board of Monitors that a trusteeship hearing 
should be held, and he admitted before the Senate Select 
Committee that he would investigate the entire matter of 
Local 107. Section 5 of the Consent Order places the 
obligation and duty upon the Teamsters to review and 
where needed establish proper auditing procedures, controls 
and safeguards in consultation with the Board of Monitors. 
The mishandling of Union funds, as revealed by various 
forgeries and cashing of forged checks in Local 107 
called for affirmative acts by General President Hoffa in the 
form of filing charges for appointment of a trustee to 
correct the financial abuses and mishandling of Union 
funds in Local 107. The standards imposed upon Local 
Union officers as fiduciaries by Section 5 of the Decree 
were not being observed. These officers invoked the Fifth 
Amendment before the Senate Committee. They should be 
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called upon to render an accounting as fiduciaries under 
Section 5 of the Decree in a trusteeship proceeding and 
to explain and answer the charges with respect to the for- 
geries and mishandling of Union funds for personal gain 
and profit, as well as the acceptance of monetary gifts 


from an employer in exchange for favorable contract terms. 


Order of Recommendation No. 11 

On June 17, 1958, the Board of Monitors issued order 
of Recommendation 5A, requesting the General President's 
office to withhold releasing locals from trusteeship until 
the Board of Monitors had an opportunity to investigate 
and consult with the General President concerning the 
establishment of uniform election procedures for locals 
in trusteeship. (J. A. 211). The Order also stated that 


William C. Humphrey was being sent to investigate election 


(0) 
procedures in Local 245. (J.A. 211). This local, a 


trusteed local, had already conducted nominations for new 
officers. Mr. Humphrey's investigation revealed that, 
because of an improper interpretation of the International 
Constitution, only 71 out of 1500 members were eligible to 
run for office. Rounds and Wainwright, the two officers 
appointed by General Trustee Gibbons, had practically no 
opposition. Members who had been nominated and were clearly 
eligible to run against them were ruled ineligible. (J.A. 
322, 487-488). After the rulings on eligibility, only one 
nominee was left in the election against Rounds, and none 
against Wainwright. (J.A. 118). The principal officer 
of the local union had been convicted of 2 felony and the 
officers in charge of the local union, appointed by General 
Cc was the first local union scheduled to 
be released from trusteeship after Mr. O'Donoghue 's 
appointment as Chairman. (J.A. 488). Prior to Mr. 
O'Donoghue's appointment 41 local unions had been 
removed from trusteeship but without any investiga- 


tion by the Monitors and, as events in Local Union 
245: revealed, probably without adequate safeguards. 
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President Hoffa, were not bonded in accordance with the re- 
quirements of Article X, Section 8(a) of the International 


Constitution. (J. A. 213, 304, 333, 481). Further, an 


inspection of the auditing reports from the officers of 

this local to the International indicated an audit was 

necessary. (J.A. 488). 
Accordingly, the Board of Monitors issued Order of 


Recommendation No, 11 which provided in part: 


The Board of Monitors, therefore, recommends to the 
General President that the election of officers for 
Local 245 scheduled for June 27, 28, 29 be postponed 
indefinitely; that the nominations conducted be can- 
celled and set aside because clearly members eligible 
for nomination for office were declared ineligible; 
and that the method and manner of conducting the nomti- 
nations were contrary to the Constitution. The Board 
of Monitors recommends that a new date for nomina- 
tions be set; that posting of notice for nominations 
be set at least one month in advance; that a list of 
all eligible men to run for office be posted simul- 
taneously with the posting of the time, date and piace 
of nominations; that a meeting for nominations be held 
on a Sunday afternoon beginning at 2 P.M. in an ap- 
propriate place in the City of Springfield, Missouri; 
that the Board of Monitors will also send a Field 
Examiner to check the lists of eligibility for nomi- 
nations in the local union. 


The Board of Monitors will also recommend that Price 
Waterhouse conduct a two year audit of books and 
records of this local union because no certified 

audit has been made of the books and records of 

said local union for a long period and no surety bonds 
have been posted by the officers handling monies. 


The Board of Monitors issues this order pursuant to 
211-213 Section 3 and Section 7 of the Court Order. 


(J.A. 332-333). 

General President Hoffa called off the election of 
officers in Local 245 and, further, stated that the books 
of the local could be audited, (J.A. 213-481, 549-550). 
However, the officers of the local refused to permit Price 


© be eligible for office, a member must Be in con- 
tinuous good standing for a period of two years prior 
to his nomination. The good standing provision of the 
Constitution is a matter in controversy but even the 
International has agreed that, under the 1952 Consti- 
tution, in the case of trusteed local. unions, despite 
the failure of an employer to pay the dues of a member 
on or before the first of the month, a member is still 
in good standing. Thus members of Local 245 on check- 
off were improperly declared ineligible for nomina- 
tion (See J.A. 358-359, 568-570; Tr. 849). 
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Waterhouse to conduct an audit. (J. A. 482-483). General 
President Hoffa was well aware of this refusal but did not 
order compliance, although he and General Secretary-Treas-" 
urer had ample constitutional authority under Article X, 
Section 11 (a), (c) and (d) to order the audit. (J. A. 214, 
481-483, 489, 585-587). Further, as a trusteed local, Lo- 
cal 2&5 was under the direct supervision of the General 
President. (J. A, 482, 489, 586). So flagrant was the 
failure to comply’ with the Monitors! recommendation that 
the Teamsters General Counsel, in his closing argument to 
the Court below, made the following statement: 

-.-/0/n this order, we are wrong to this extent: 

I agree with the Chairman that after there had. been 

a refusal and a persisted refusal, they should have 

removed those officers in 245 from office, and that 

was not done; and to that extent, I would have to 

confess guilt on the part of the International with 

respect to this order. (Tr. 828). 12/ 

In the light of this confession of guilt and state- 
ment that the Local's officers should have been removed 
for not permitting the audit, it is difficult to understand 
the Teamsters! argument in their brief at pages 70-71 that 
they should not have been expected to invoke their: admitted 
constitutional authority to require the officers of the 
local to permit the audit. Nor is there any merit to the 
Teamsters! argument that the Monitors! petition to the 
District Court for a ruling on the applicability of Federal 
Rule 23 (c) has a bearing on the propriety of the District 
Court's finding of bad faith on the Teamsters’ part in not 
requiring the local to permit the audit. It was on Septem- 
ber 17, 1958, that the Monitors reported to the Court that 
the Teamsters had not complied with the Monitors’ recom- 


mendation of June 27, 1958 that the audit be conducted; 


12/ At another point the Teamster General Counsel stated to 
the Court below that it would be his recommendation 
"that the audit go forward." (Tr. 828-829). 
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it was not until September 30, 1958 that the Monitors peti- 
tioned the Trial Court to rule concerning 23(c). 


Order of Recommendation No. 11 was a critical reconm- 


mendation for the Board of Monitors because, through it, 


the Monitors hoped for the accomplishment of two major ob- 
jectives: first, the establishment of a uniform election 
procedure for the release of trusteed local unions and, 
secondly, the compilation of information for developing 
uniform auditing procedures that would ultimately be recom- 
mended for incorporation in model by-laws. (J. A. 213-214, 
488-489, 588-589). The Price Waterhouse audit was also 
meant to aid in determining eligibility for voting and nom- 
ination in Local 245 and in establishing the cut-off date 
when the local would return to autonomy and enter a new 
fiscal period. (J. A. 214, 481, 488-489). 

Order of Recommendation No. 11 was not only reasonable 
and relevant to the basic provisions of this Consent Order 
but critically so. Local 245 provided the golden oppor- 
tunity for the Board of Monitors and the Teamsters to ful- 
fill jointly their obligations and responsibilities with 
respect to uniform and democratic election procedures under 
Section 3 of the Consent Order; the incorporation of elec- 
tion procedures and auditing procedures into by-laws under 
Section 4; the establishment of uniform auditing procedures 
for trusteed locals under Section 5; and the removal of lo- 
cals from trusteeship with all deliberate speed under Sec- 
tion 7. But, as the trial court has found, Order of Recom- 
mendation No. 11 proved only the starting point of trouble 
and conflict between the International officers and the 
Board of Monitors. This was one of the first major steps 
taken by the Board of Monitors to enforce and strengthen 
the rights of the members and the subordinate bodies under 
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Sections 3 and 5 by the establishment of democratic election 
procedures and proper auditing safeguards, but, as the trial 
court has found, the Board of Monitors were met by a bad 


faith refusal even to permit a Price Waterhouse audit of 


the books and records of Local 245 (J. A. 214-215). 


Order of Recommendation No. 12 

John McNamara, President of Trusteed Local 295 and 
Secretary-Treasurer of Local 808, had been convicted with 
Johnny Dio of the crime of extortion. (J. A. 335). On 
July 10, 1958, the Board of Monitors recommended to General 
President Hoffa that pending his appeal, McNamara be re- 
quested to take a leave of absence from his union offices. 
(J. A. 231, 335, 485). After a lapse of two months, after 
repeated requests by the Board of Monitors that their rece«.- 
ommendation be implemented, and after Mr. Hoffa had confer- 
red with Mr. McNamara the night before by telephone, Mr. 
Hoffa on August 12, 1958 wired Mr. McNamara as follows: 

"tn accordance with our telephone conversation of last 

night and pursuant to the recommendation of the Board 

of Monitors, I am requesting you to take a leave of 

absence." (J. A. 485, Monitors' Ex. 20(a), re Ex. 12, 

wire of Hoffa to McNamara dated August 12, 1958). 
On August 27, 1958, Mr. Hoffa informed the Monitors that 
Mr, McNamara had advised that he would resign as Secretary- 
Treasurer of Local 808 on September 15, but that he de- 
clined to take a leave of absence from his office in Local 
295. (Monitors' Ex. 20(a) re Exhibit 12, letter of Hoffa 
to O'Donoghue, dated August 27, 1958). McNamara, however, 
4s still serving as an officer of both Local 808 and Local 
295 and states that the membership of Local’ 808 on Septem- 
per 16, 1958 refused to accept his resignation or leave of 
absence. (J. A. 233-234, 485, 553). 

The portion of the Order dealing with McNamara was 
clearly constitutional, for Article XVIII, Section 13(a), 
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provides for the removal from ae of an individual 


convicted of a crime. (J. A. 309, 483). Since Local 295 
was a trusteed local under the direct supervision of the 
General President, he clearly had the authority to remove 
McNamara, Moreover, the General President could have di- 
rected McNamara to take a leave of absence from his office 
in Local 808. Officers of local unions are endowed with 
great authority and power and are the contact between the 
public and the membership. It is only reasonable that, 
upon conviction of a serious crime, such as extortion, an 
officer be required to take a leave of absence pending his 
appeal. 

The members of Locals 808 and 295 had a right to have 
enforced the constitutional guarantee of Article XVIII, Seoc- 
tion 13(a). (J. A. 309). 13/ Under Sections 3 and 5 of the 
Consent Order, it was the obligation of the General Presi- 
dent "to enforce” the members! right and the responsiblity 
of the Monitors to make this recommendation. With respect 
to Local 295, a trusteed local, the Board of Monitors had 
the authority under Section 7 to make recommendations con- 


sistent with the best interests of the membership and the 


13/ Article XVIII, Section 13(a) provides that "whey; a mem- 
ber is convicted of a crime or serious wrongdoing. . . 
it shall be the duty of the Local Union to proceed to 
revoke his membership . .. whenever a member .. . is 
-engaged in what is commonly called racketerring. . . 
and is found guilty thereby bringing dishonor upon the 
Local Union .. . it shall be the duty of the Local 
Union . . . to revoke the membership of such member." 


A New York Appellate Court has construed Article XVIII, 
Section 13(a) to the effect that a member can be ex- 
pelled from membership after conviction of a crime even 
when out on bail pending appeal. See Daley v. Stickel 

2 App. Div. 2nd 287 (N.Y.), 38 LRRM. 2705-19 > an 
Daley v. Stickel, 178 N. Y. 2d 643, 42 LRRM 2297 (1958). 
Neverthetess, the General President has always construed 
Article XVIII, Section 13(a) to mean that it should not 
be invoked until after a convicted member's appeal has 
been decided. (J. A. 482, 572). 
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General President had the obligation under Section 7 to 


take action consistent with the best interests of the men- 


bership. Without question, Order of Recommendation No. 12 


was in the best interests of the membership of Local Union 
295. 

The second portion of Order of Recommendation No. 12 
deals with recommending a one-year audit of the books and 
records of Locals 808 and 295. (J. A. 231, 335). This 
Order was issued after a committee of members of Local 808 
appeared before the Monitors and stated that they had never 
been able to get a full, fair and complete audit from the 
officers of this local. The members of Local 808 had pre- 
viously addressed a letter to General President Hoffa 
asking for an audit of the books of the Local and the re- 
moval of Mr. McNamara, but General President Hoffa had ig- 
nored their request and their letter remained unanswered. 
(J. A. 232, 483). Various documents were presented, show- 
ing a discrepancy between the report of assets filed with 
the Secretary of Labor under the Taft-Hartley Act by the 
officers of Local 808 and the audit report which these same 
officers rendered to the membership. (J. A. 232, 483). 

General Counsel Williams advised the Board of Monitors 
that General President Hoffa had instructed these two lo- 
cal unions to permit the auditing of their books and records 
by Price Waterhouse. (J. A. 484-485). However, all ef- 
forts of a Price Waterhouse representative to secure per- 
mission from the officers of this local union to make an 
audit were futile. (J. A. 232-233, 336-337, 354, 484-485). 
The auditors made repeated efforts to commence the audits, 
but were told that McNamara was "too busy” to talk with 
them (J. A. 232, 354), and on August 13, 1958, a Price 
Waterhouse representative reported to the Monitors that 
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the firm could no longer afford to keep its auditors commit 
ted to this vain assignment because the prospects were that 
the delay may be of indefinite duration. (J. A. 232-233, 
354). The Court very properly found that General President 
Hoffa acted in bad faith in refusing to take any adequate 
affirmative action relative to the auditing of these local 
unions although he admittedly had the power to order the 
local unions to permit the audits. See the provisions of 
Article X, Section 11, (a), (b), (c), and (ad) of the Inter- 
national Constitution. (J. A. 233, 303-304). With respect 
to trusteed Local 295, see also Article VI, Section 5 (b), 
(c), (a) and (e). (J. A. 300-301) .24/ 

Under the circumstances, the recommendations of audits 
of Locals 295 and 808 were clearly reasonable and relevant 
to the obligations placed upon the Teamsters and the Moni- 
tors by Sections 3, 4, 5 and 7 of the Consent Order. Under 
Section 5, the Teamster General Executive Board, in consul- 
tation with the Monitors, is required to review local union 
auditing procedures and financial problems, Further, with- 
out an examination of the books of local unions equitable 
and legal standards and obligations of fiduciaries cannot 
be imposed upon local union officers in accordance with the 
provisions of Section 5. 

It is also necessary to have independent audits made of 
autonomous and trusteed locals in order that proper audit- 
ing procedures, safeguards and controls could be developed 
by the Monitors for recommendations to the Teamsters. Sec- 
retary-Treasurer English testified before the Senate Select 
14/ The Teamster General Counsel admitted to the Court 

below that the audits were necessary and proper and 

that the Teamsters would see to it that the audits 


would go forward. (Tr. 465, 850. See also Petitioners’ 
Motion for Stay, Appendix B, p. 5, lines 13-17). 
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Committee that the auditors of the International merely ask 


the amount of disbursements and do not attempt to verify 
whether or not the disbursements are authorized by the 
Constitution or the authenticity of same: 22/ price Water- 
house and Co. reported there were only 75 Locals of the 890 
of the International where there had been audits by Certi- 
fied Public Accountants. 57 of the 75 audits covered the 
period 1957 or 1958. 17 covered periods earlier than 1957 
and related to the years from 1949 through 1954. This il-: 
lustrates the lack of independent auditing both by the Inter- 
national and the Local Unions. Price Waterhouse further 
reasoned as follows: “Among the findings of the Senate 
Select Committee which inquired into the Unions affairs is 
one which specifically asserts that auditing in the past 
has been little more than a formal ritual of adding up the 
figures and there is generally throughout the Committee's 
findings more than an inference of double dealing, favor- 
itism and bias.", (Defendants' Exhibit 20, p. 80). 

Finally, available evidence indicated audits were 
needed and would/have protected membership rights in accord- 
ance with the provisions of Section 3, would have added to 
the experience of the Monitors in the preparation of by- 
laws in accordance with the provisions of Section 4, and, 
with respect to Local 295, a trusteed local, would have 
served as a first step in its return to autonomy in accord- 


ance with the provisions of Section 7. 


ORDER OF RECOMMENDATION NO, 14 
On July 22, 1958, Price Waterhouse and Co. filed 
a report with the Board of Monitors, making certain pre- 
liminary recommendations with regard to the desirability 
15/ Testimony of Secretary-Treasurer English, Hearings 
before the Senate Select Committee on Improper Activi- 


ties in the Labor or Management Field, p. 10699 (April 
18, 1958). 
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of maintaining authoritative good standing records at the 
Teamster Headquarters. (Defendants! Ex. 20, pp. 141-149). 
The Board of Monitors, on July 24, 1958, forwarded a copy 
of this lengthy report to General See Ee English, 


and, in Order of Recommendation No. 14, requested and recom- 
mended that he "make a thorough study of it and place it on 
the agenda of the next meeting of the General Executive 
Board in order that the Board of Monitors and representatives 
of Price Waterhouse could discuss the contents of this re- 
port with the General Executive Board." (J. A. 234, 338). 
Findings of Fact 49 through 53 set forth all the important 
reasons why there needed to be good standing records at the 
Teamster Headquarters and why it was important for this 
matter to be discussed at an early date. (J. A. 235-240). 
However, the report was not placed on the agenda of the 
General Executive Board meetings of September 3 and Septem- 
ber 16 (J. A. 485). 

The Teamsters at page 77 of their Brief admit 
that they failed to comply with Order of Recommendation 


No. 14, 26/ but they cavalierly characterize ‘the controversy 


concerning the matter as being "inconsequential." We sub- 
mit that it is anything but inconsequential in view of the 
findings of the Price Waterhouse Report that the General 
Secretary-Treasurer's office was not abiding by the provi« 
sions of Article X, Section 7 of the International Constitu- 
tion (J. A. 304) and Article 22, Sections 10, 12 and 13 


16/ The Teamsters state at p. 77 of their Brief that the sub- 
ject matter of the Price Waterhouse Report was discussed 
at a meeting of the General Executive Board without Price 
Waterhouse representatives in attendance and that the 
general matter was discussed at a later meeting, with — ~- 
Priee Waterhouse representatives in attendance. This is 
an inaccurate and misleading statement, unsupported by 
record citation. There has never been a discussion of 
the Price Waterhouse Report at a General Executive Board 
meeting, as recommended by the Board of Monitors.- 
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(J. A. 311), requiring the keeping of a record of the names 
and addresses of the various members of the union and the 
suspension and withdrawal of members. (J. A. 235-236, 240, 
486). 


..The provisions of Order of Recommendation No. 14 


were clearly reasonable and relevant to the Teamsters! obli- 
gations under Paragraph 5 of the Consent Order to review all 
financial and auditing procedures in consultation with the 
Board of Monitors (J. A. 239-240). The recommendation was 
also relevant to the drafting of by-laws in accordance with 
the provisions of Section 4 and the drafting of amendments 
to the International Constitution in accordance with the 
provisions of Section 11, Finally and most significantly, 
the establishment of a system of membership record keeping 
at the Teamsters headquarters would have been the strongest 
guarantee that delegates to the future conventions would be 
properly elected. Order of Recommendation No. 14 was thus 
clearly relevant to the Teamsters obligations under Section 
3 of the Consent Order. 
Counsel for the Teamsters stated in the Court below 
that they would comply with Order of Recommendation No. 1}: 
Mr. Williams: I'11 stipulate for the purpose 
of this record that we'll put this on the agenda 
immediately if that's the thrust of your objection 
on this order. And if necessary, have a meeting 
earlier to have a meeting with Price Waterhouse on 
this whole matter. 
Mr.) O'Donoghue: That is what we have been 
waiting for, and I stated to the General Executive 
Board the night of September 16th. 


Mr. Williams: There's certainly no problem 
on that, (J. A. 555). 


st — 


Order of Recommendation No. 16 


The Teamsters! non-compliance with Order of Recommenda- 
tion No. 16, which was issued by the Board of Monitors on 
August 15, 1958 (J.A. 241-243, 312-314), is a clear example 
of the failure and refusal of the Teamsters to carry out 
their obligations under the Consent Order. 

Testimony adduced before the Senate Select Committee on 
August 6 and 7, 1958, disclosed that Vice President Owen B. 
Brennan and General President Hoffa managed Embrel Davidson, 

a boxer, under a partnership arrangement. Davidson testified 
under oath that he had been placed on the payroll of the 
Michigan Conference of Teamsters' Health and Welfare Fund 
from 1952 until 1954 as an investigator, and that although he 
did not do any investigating and never worked for the Health 
and Welfare Fund, he received $75.00 per week salary from the 
Health and Welfare Fund. Mr. Brennan pleaded the Fifth Amend- 
ment when questioned concerning his own income; income that 
went to General President Hoffa from gambling bets made at 
race tracks; the payments to Davidson from the Health and Wel- 
fare Fund; and his connection with the Test Fleet Co., 2 
corporation formed in the maiden names of the wives of Vice 
President Brennan and General President Hoffa by officials of 
Commercial Carriers shortly after Mr. Hoffa had intervened 

and settled a Teamster Strike against Commercial Carriers. 
(J.A. 241, 312-324) .3/ 

In regard to these matters, the Board of Monitors recom- 
mended that (1) charges be filed against Brennan under Article 
XVIII, Section 3(d) of the International Constitution; (2) that 


17/ See also Hearings before the Senate Select Committee on 
Improper Activities in the Labor or Management Field, 
Pp. 13398-13407, 13458-13499 (August 6-7, 1958). 
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Brennan be requested to take a leave of absence; (3) Price 
Waterhouse be instructed to conduct an audit of the Michigan 
Welfare Fund; (4) a thorough investigation pe made of the 
Brennan charges; (5) Hoffa, because of his association with 
Brennan in the matter, disqualify himself from participation 
in the investigation, filing of charges or hearing on this 
case; (6) special outside counsel be employed to assist in 
processing the charges; and (7) the charging party disqualify 
himself from the hearing. (J.-A. 242-243, 312-313, 318). 

Two months after this Order was issued and one month 
after the Monitors had petitioned the District Court for 
enforcement, General President Hoffa stated he would file the 
charges, provided the Board of Monitors would withdraw its 
demand that Mr. Hoffa disqualify himself and its demand for 
outside counsel to investigate and assist in processing the 
charges. (J.A. 243-244, 493.) The Monitors! insistence on the 
disqualification of Mr. Hoffa is based on the fact that the 
charges should be drafted and filed by a disinterested party 
and Mr. Hoffa is not such a party. He was a business asso- 
ciate of Vice-President Brennan in managing Mr. Davidson and 
may be implicated in the misappropriation of the funds. Mr. 
Hoffa's testimony before the Senate Select Committee on 
August 7, 1958 (p. 13540) is evidence of the reasonableness 
of the Monitors! positions. 

Mr. Hoffa. In listening to the testimony this morning, 

I can state to the Chair and to the record that any 

money that was paid to Davidson, which I had no knowl- 

edge of, if it had any part of the right promotion in 
which I was a partner of Brennan, I firmly believe 
that the money should be immediately returned to the 

Health and Welfare Fund. 


Mr. Kennedy. ‘Therefore, will you take steps to return 
your portion of that money? 


Mr. Hoffa. That is correct. 
With respect to special counsel, the Monitor Chairman 


did not "brush" the Teamsters’ constitutional objection aside 
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“as of no consequence." (App. Br., p. 72). Instead he care- 


fully pointed out to their General Counsel that Article XVIII, 


Section 1(b), on which they relied, has reference to the 


trial of "any member or officer of a Local Union," and hence 
4s not applicable in the instant case inasmuch as the Moni- 
tors have recommended that Vice-President Brennan be tried as 
an International Union officer in accordance with the provi- 
sions of Article XVIII, Section 3(d), (J.A. 385). The Chair- 
man also carefully explained that Section 1(b) provides that 
the accused is not entitled to be represented by outside 
counsel, and that it does not provide that counsel may not 
be retained to advise the accused. (Ibid.). The Chairman 
made it very clear that the Monitors were not recommending 
that the special counsel present the case against Mr. Brennan, 
but rather that the counsel should serve as an advisor to the 
charging party. It is, therefore, clear that the use of 
counsel, as recommended by the Monitors, would not have 
violated the International Constitution. The difficulty was 
simply that the Teamsters were using their objection as a 
rationalization for not processing charges against a favorite 
son of the present administration. 

As to the audit of the Michigan Conference Welfare Fund, 
it may well be true that the Teamsters do not have exclusive 
jurisdiction over the Fund, but had they been in good faith, 
they certainly could have used their good offices to arrange 
for the audit. The Teamsters could have instructed the Local 
Unions in Michigan, whose members were Trustees of the Health 
and Welfare Fund of the Michigan State Conference of Team- 
sters, to order the Trustees representing the Local Unions to 
call a meeting of the Trustees of the Health and Welfare Fund 
and request an audit of that Welfare Fund by Price Waterhouse. 
It is customary for International Unions cognizant of 
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information concerning mishandling of Health and Welfare funds 
to instruct their Local Unions to order the Trustees selected 


or appointed by the Local Unions to permit audits to be made 


of the Health and Welfare funds by independent auditing firms, 
which are sometimes designated by the Internationals. 

Order of Recommendation No. 16 was relevant to the Team- 
sters' obligation under Section 5 of the Consent Order to 
require that all persons having custody or management of funds 
or properties be held to standards of fiduciaries and to 
their obligation under Section 3 to enforce and protect the 
rights of members and subordinate bodies under the Constitu- 
tion. Theft or misappropriation of trust funds through fraud 
and deceit is a crime and clearly a violation of the Inter- 
national Constitution. See Article XVIII, Section 6 (2), (3), 
(4), (6), (10) and (12) of the International Constitution. 
(J.A. 308}. The rights of members of the Union can never be 
adequately insured under Section 3 of the Consent Order if 
individuals like Vice-President Brennan, standing in places 
of great trust and responsibility in the Union, can be immune 
from charges and not be brought to trial for the illegal use 
and misappropriation of health and welfare trust funds. 


Order of Recommendation No. 17 


The evidence of reputable witnesses before the Senate 
Select Committee disclosed that Feldman, Business Agent of 
Local 929 of Philadelphia, had approached a Mr. Friedman, a 
food salesman in Philadelphia, to advise Horn and Hardaart 
that Feldman would settle a strike for the payment of $50,000. 
The evidence also disclosed that Feldman made a "sweetheart 
agreement" with the Dewey Restaurant chain in Philadelphia, 
for which, he was paid some $750 by the employer. Feldman 
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also had a long criminal record of six convictions. (J.A. 245- 
246, 320-321) .29/ 
The Board of Monitors recommended that the General Presi- 
dent file charges under Article XVIII, Sections 10 and 13(c) 
of the International Constitution, take immediate jurisdiction 


of the case and, pending a hearing, suspend Feldman from 
office. The Board of Monitors further recommended that the 
Dewey Restaurant chain incident be investigated. (J.A. 245- 
246, 320-321). 

The General President advised that he had suspended 
Feldman and that he had appointed a panel to conduct a hearing. 


Tis was early in October. A scheduled hearing was adjourned 


because of "certain constitutional problems," according to 
the testimony of counsel for the Teamsters (J.A. 559), but it 
appears that the trial has never been resumed. Nor has the 
General President ever made an investigation into the Dewey 
matter and filed a report with the Board of Monitors. 

The General President admittedly had authority to effec- 
tuate the provisions of Order of Recommendation No. 17 under 
the emergency powers of the General President set forth in 
Article XVIII, Section 13(c). (J.A. 308-309). The suspension 
from office by the General President of a local union officer 
guilty of wrong-doing is provided for in Article XVIII, Sec- 
tion 1(d). (J.A. 307). 

Sections 3 and 5 of the Consent Order imposed indepen- 
dent obligations upon the Teamsters to take the action recom- 
mended by the Monitors. The protection of the rights of the 
members can never be insured if officers and employees such 


as Feldman are not required to render an accounting of their 


18/ See also Senate Select Committee on Improper Activities 
= —— or Management Field, pp. 10705-10752 (April 
3 ° 
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senior stewardship. Nor are the Teamsters adhering to the 
recognized legal and equitable standards and obligations 
imposed upon fiduciaries if they do not require such an 


accounting. 


Order of Recommendation No. 18 


On August 18, 1958, the Board of Monitors recommended 
to General President Hoffa that all Orders of Recommendation, 
beginning with Order of Recommendation No. 15, be published 
in The International Teamster, the official monthly organ of 
the International Brotherhood, and that a 500-to-1000 word 
monthly report by the Board of Monitors of their activities 
be published. (J.A. 249, 339). 

Initially, the General President agreed to the publica- 
tion of the various orders. (J.A. 249, 501). Then after 
waiting until August |27, 1958, the General President stated 
that because of the publication schedule it was "impossible" 
to comply for the September issue. (J.A. 250-251, 502-503). 
This was not accurate. In a September 2, 1958 letter, General 
President Hoffa admitted to the Monitors that the September 
issue was not printed until August 29-30, and about August 20 
the Board's Executive Assistant was informed by the magazine's 


editor and an International attorney that the deadline date 


for the submission of material for the September issue would 
be between August 27 and August 30 -- nine to twelve days 
after the issuance of the Board's recommendation. (J.A. 250- 
251, 503-506). 

In his letters of August 27 and September 2 Mr. Hoffa 
expressed his readiness to have International representatives 
discuss the insertion in the October issue of any material 
the Monitors might desire. (249-250, 502-503, 505-506). On 
September 11 the Board's Executive Assistant met with the 
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magazine's editor. (J.A. 504, 510). Within the following two 
days the Board made it clear to the Teamsters that the Orders 
of Recommendation should be published verbatim beginning with 
the October issue, and that it could be assumed that there 
would be publication in the absence of any further notifica- 
tion from the International. (J.A. 250, 504). The Inter- 
national was never heard from again. 

The October issue appeared. (Monitors! Exh. 56). It 
contained a full-page attack on the Monitor Chairman. It 
contained a full-page attack on Member Schmidt. It contained 
a full-page discussion of the Union's response to the Board's 
Court Petition. It contained not one single line on the 
Monitors! Orders of Recommendation. Thus, after much evasion 
and technical objections, the Teamsters never published any 
of the Orders of Recommendation. 

Order of Recommendation No. 18 was necessitated by the 
many untrue statements that had been printed in The Inter- 
national Teamster concerning matters that fell within the 
purview of the Monitors. See the news item, concerning Local 
107 in the August issue (J.A. 228, 500-501, Monitors’ Exh. 44, 
p. 10), the news item concerning the Joint Council 13 election 
dispute in the August 1958 issue (J.A. 247-248, 496-498, 
Monitors! Exh. 44, p. 7), and the evasive retraction in the 
September issue (J.A. 248-249, 500, Monitors! Exh. 47, p. 16). 

This recommendation was reasonable and necessary in 
view of the false and erroneous reports printed in the monthly 
magazine. Instead of printing the Orders of the Board, the 
trial court found that, in the October and November, 1958, 
issues of The International Teamster, the Teamsters entered 
upon a campaign of viligication against the Board of Monitors. 
(J.A. 251, Monitors! Exh. 56). 
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Order of Recommendation No. 18 was relevant to the obli- 
gations of the Teamsters and the Monitors under Section 3 of 
the Consent Order because, by making use of the magazine to 
inform the membership of the activities of the Monitorship, 
the Board of Monitors would be insuring the enforcement and 
protection of all rights of the individual members and sub- 
ordinate bodies and effectuating the objects and purposes of 
the Consent Order. If the Monitorship is to be completely 
successful, it is essential that the rank and file Teamster 
members be kept fully informed of the Monitors' steps to 
safeguard individual rights in the Union. 

Further, under Section 12 the General Executive Board 
is required to make available to the Board of Monitors such 
Solerical and technical help as is reasonably required and 
necessary." Under the circumstances, the monthly magazine 
was a reasonable and necessary form of technical help in cir- 
culating and printing the true facts concerning the Orders of 
Recommendation of the Board of Monitors and the manner and 
method in which the Board of Monitors is carrying out its 


duties under the Court Order. 


Order of Recommendation No. 19 


Testimony before the Senate Select Committee on December 
17 ana 18, 1957,29/ ana again on August 7, 1958, 2° as well as 
testimony before the’ Senate of the State of Tennessee, dis- 
closed that Glen W. Smith, as President, and H. 0. Boling, as 
Secretary-Treasurer, | of Local Union No. 515, of Chattanooga, 
Tenn. had used $20,000 of local union funds in order to "fix" 


19/ Hearings before Senate Select Committee on Improper Activi- 
ties in the Labor or Management Field, pp. 7431-7451 
(December 17, 1957) and pp. 7453-7509 (December 18, 1957). 


20/ Hearings before Senate Select Committee on Improper Activi- 
ties in the Labor or Management Field, pp. 13517-13521 
(August 7, 1958). 
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a criminal case involving thirteen officers and members of 
that local union. (J.A. 324). The Board of Monitors recom- 
mended to General President Hoffa that by August 25, 1958, 
he exercise his emergency powers, under Article XVIII, Sec- 


tion 10 of the International Constitution, and file charges 


for expulsion from membership against Smith and Boling, for 


misappropriation of union funds, etc., and that Smith and 
Boling be immediately suspended from office. (J.A. 251, 325). 
It was further recommended to the General President that Price 
Waterhouse be instructed to audit the books of Local 515; that 
the General President conduct a thorough investigation into the 
borrowing of $13,500 by Local 515 from the Southern Conference 
of Teamsers; and that if the investigation should produce 
evidence of wrongdoing on the part of any officers of the 
Southern Conference, appropriate charges should be filed 
against them. (J.A. 252, 325). 

During the course of the trial, Counsel for the Team- 
sters testified that Smith and Boling had been suspended from 
office. (J.A. 559). However, the Board of Monitors has 
learned since the close of the hearing before the District 
Court that Smith and Boling have never been suspended by 
General President Hoffa and that sometime in January 1959, 
Smith was convicted by a Federal District Court of income tax 
evasion. It appears that Smith has taken a leave of absence-- 
after his conviction--but Boling is running the local Union 
today. Counsel for the Teamsters further testified before 
the District Court that a panel had been sent to Chattanooga 
to hear the charges against Smith and Boling. (J.A. 561-562). 
However, the Board of Monitors has never received any panel 
report; in fact, it has been advised that no panel hearing 
has ever been conducted. 

The General President clearly had authority under Articie 
XVIII, Section 10 (J.A. 308-309), to assume original 
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jurisdiction and to have a hearing conducted on the charges 
against Smith and Boling, and he had authority under Article 
XVIII, Section 1(d) (J.A. 307), to suspend them from member- 
ship or office until ‘a decision had been rendered in the case. 
The provisions lof Order of Recommendation No. 19 con- 

cerning Smith's and Boling's activities and the loan from the 
Southern Conference were relevant to the obligations imposed 
on the Teamsters and the Monitors by Sections 3 and 5 of the 


Consent Order, for the same reasons advanced above with 


respect to Order No. 16 and No. 17. See supra, pp. 54-56. 


Order of Recommendation No. 20 


On August 19, 1958, the Board of Monitors recommended 
the promulgation of certain rules to govern the conduct of 
Local Union elections. (J.A. 252-253, 340-344). 

The election rules, which were to apply to both trusteed 
locals and autonomous locals, provided in paragraph 2 that 
prior to nomination meetings, lists of those members eligible 
for nomination should be compiled and posted. (J.A. 342). 

The Board of Monitors felt this necessary in view of their 
experience that nominations would be made without the member- 
ship having knowledge) of who was eligible, and members would 
be nominated only to be later declared ineligible. ‘The prob- 
Lem was particularly critical inasmuch as the restrictive 
interpretation placed upon the pertinent sections of the 1952 
International Constitution by the Teamsters rendered most 
members on check-off ineligible to run for office. 

Article II, Section 4 of the International Constitution 
requires that a member mist be in continuous good standing 
for a period of two years prior to nomination or he is in- 
eligible to run for office. The largest portion of all the 
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Teamster Union membership is on check-off, that is, under 


the terms of the collective bargaining agreement, their 


employer agrees to remit to their local union their dues on 
or before the first day of the month. The Teamster general 
officers and most local unions have construed Article X, 
Section 5(c) of the 1952 Constitution to mean that if the 
employer did not forward the dues of a member to the local 
on or before the first day of the month, the member was not 
in good standing and was accordingly ineligible. This has 
resulted in large numbers of the membership being ineligible 


and incumbent officers having little or no opposition. Elec- 
tion laws should be liberally construed to favor franchisement 
instead of disenfranchisement. The Board of Monitors has 
advised the Teamsters that the restrictive construction is 
improper and discriminatory. Since the employer is the 
agent of the Union for the payment of the dues, if the em- 
ployer does not get dues in on time under the check-off it is 
not the employee member's fault and the responsibility should 
lie with the Union. The Teamster General Counsel has agreed 
with such a construction of the 1952 Constitution (see foot- 
note supra at p.41),but the Teamsters have applied the liberal 
construction only to some elections in trusteed locals. 
Paragraph 2 of the election rules provides that in order 
that candidates running for office may campaign properly they 
should be given the names and addresses of the members of the 
local or given access to the Local Union's record. (J.A. 253, 
342). Such a rule is necessary for democratic elections 
because the Teamster membership is spread out among a large 


number of employers over great distances, and this is 
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especially so with respect to locals composed of over-the- 
road and cartage drivers 21/ 

In these temporary rules the Board of Monitors recom- 
mended that the Honest Ballot Association conduct elections 
for trusteed locals as well as those elections to be con- 
ducted in the fall of 1958 in autonomous local unions. Under 
Section 8 of the Consent Order, the Honest Ballot Association 
or some similar outside agency, wherever practicable, is to 
supervise the election of delegates to the next convention. 
In order for the Honest Ballot Association to gain the neces- 
sary experience to assist the Board of Monitors in conducting 
and supervising the election of delegates to the next conven- 
tion, the Board of Monitors felt that the Honest Ballot 
Association should supervise these elections in the trusteed 
locals as well as the fall, 1958, elections in the autonomous 
locals. The experience of the Honest Ballot Association 
would also have been of assistance to the Board of Monitors 
in writing democratic rules for inclusion in the model code 
of local union by-laws in accordance with the provisions of 
Section 4 of the Consent Order. 

The general President was requested to appoint a com- 


mittee by August 27,1958 to meet with the Board of Monitors 


21/ The necessity for the proposed rule can be illus- 
trated by considering Local 107 in Philadelphia, which has 
12,000 members (J.A. 542) and has territorial jurisdiction 
of Philadelphia and the area extending south below Wil- 
mington, Delaware. Local 107's membership consists of 
small groups of drivers working at terminals, plants and 
warehouses. These places of employment are spread over a 
large geographical area and, generally, they are located 
around the outskirts of a city. The members would not 
know all of the members at the other terminal plants or 
warehouses, nor would they be acquainted with the member- 
ship in Wilmington. In an election in 107 (or in Local 
299, Mr. Hoffa's Local in Detroit with 16,000 members) 
the incumbent officers would know all the members, where- 
as, candidates running against them would not know the 
members or where they worked. In order to have a fair 
and honest election, it would be necessary that a candi- 
date for office have access to the union's list of mem- 
bers and their addresses. 
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to discuss the placing of these election rules in effect. 
Time was of the essence since nominations and elections in 
Teamster local unions take place in the fall. The Board 

of Monitors never heard from the General President until the 
morning of September 12, when a letter, dated September 10, 


advised the Monitors that "some rules violated the Inter- 


national Constitution and others were unworkable" and that 
| 


the General President would take them up with the General 
Executive Board and let the Monitors kmow. The Monitors met 
with the General Executive Board on the night of September 16, 
1958, for the express purpose of discussing the question of 
the calling a convention. However, the election rules were 


discussed. The minutes of this meeting (Monitors' Exh. 61) 


reflect the attitude of hostility and bad faith which General 
President Hoffa and the General Executive Board exhibited 
toward the Board of Monitors concerning democratic rules of 
election. 

The Trial Court found that these temporary rules for 
nomination and election of officers were reasonable and 
relevant to the basic purposes of the Consent Order. At no 
time during the trial of this case did any of the Teamsters, 
although in the courtroom, take the witness stand to testify 
that any particular election rule was unworkable or unconsti- 
tutional, nor was any evidence adduced that the rules were 
unworkable or unconstitutional. The court found there was a 
bad faith refusal of the Teamsters to comply with Order of 
Recommendation No. 20, and that this refusal resulted in the 
1958 local union elections being conducted contrary to the 
recommendations of the Board of Monitors and without the proper 
democratic safeguards as guaranteed by Section 3 of the Con- 
sent Order. As a result, the Board of Monitors was unable to 
insure or protect or enforce the rights of the members during 
the 1958 local union elections. (J.A. 253-255). 


SoG he 


That Order of Recommendation No. 20 was relevant to the 
obligations of the Teamsters and the Monitors under Section 3 
of the Consent Order is obvious. The recommended election 
rules were designed to insure the protection of "the right to 
vote periodically for elective officers," "the right to honest 
advertised elections," and "the right to fair and uniform 
qualifications to stand for office." The election rules could 
also have been incorporated into the model code of local union 
by-laws, to be prepared in accordance with the provisions of 
Section 4 of the Consent Order. 

The Teamsters point to only one election rule as being 
unconstitutional -- No. 3, which would render ineligible for 
office persons convicted of certain crimes, unless one year 
has elapsed subsequent to the restoration of their civil 
rights. The reasoning of the Teamsters seems to be that since 
Rule 3 would modify eligibility requirements, it is unconsti- 
tutional. However, they cite not one section of the Constitu- 
tion in support of their position. We submit that Rule 3 is 
in harmony with and effectuates the provision of Article II, 
Section 2(a) which limits membership to persons of good moral 
character (J.A. 295), and the provisions of Article XVIII, 
Section 13(a) which provides for the revocation of membership 
upon the conviction of a crime or serious wrongdoing which 
tends to bring dishonor upon the Union (J.A. 309). If a person 
who has been convicted of one of the designated crimes is 
ineligible to become a member, and if a member who has been 
convicted of such a crime is subject to having his membership 
revoked, surely it would be proper for Local Unions to adopt 
Rule 3 as a by-law or an election rule. The Teamsters could 
have directed the adoption of the election rules proposed by 
the Monitors, including Rule 3, as election rules, in accord- 


"ance with the provisions of Article XXI, Section 5 of the 
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International Constitution (J.A. 310-311) or as by-laws in 
accordance with the provisions of Article VI, Section 4 


(J. A. 298) and Article XXI, Section 1, (J. A. 310). 


ORDER OF RECOMMENDATION NO. 21 
On September 5, 1958, the Board of Monitors recom- 
mended that the Teamsters set aside as illegal the merger 


of trusteed Local no. 595 of Anchorage, Alaska, with trusteed 
Local Union 183 of Fairbanks, Alaska. (J. A. 255-257; 

22 
37-348) 2-/ 


It is the position of the Board of Monitors that the 
purported merger and resulting dissolution of Local 183 was 
unlawful because (1) inusfficient notice was given to the 
membership of Local 183 that.there would be a vote on the 
question of merger at the special membership meeting of 
September 12, 1957; (2) the question of merger was unfairly 
presented to the membership and thus the vote was not a 
truly democratic expression of the membership's views, and 
(3) 1t 1s hornbook law that before trusteed locals can be 
merged they must first be restored to ‘local autonomy. It 
4s also significant that the Teamster International 


22/ From the testimony in the record the following 
facts are unrefuted. The locals had been in trustee- 
ship for eight years (J. A. 637, 647). Fairbanks is 
400 miles north of Anchorage (J. A. 643). The trustee 
of both of the locals was Fred Verschuren, Jr., of 
Seattle, Washington, an absent trustee (J. A. 644), 
who had appointed Jesse Carr Secretary-Treasurer of 
poth locals in 1957 (J. A. 645). During its eight 
years of trusteeship Local 183 has conducted its own 
monthly meetings; has had its own executive board; 
and has had its own business agent and assistant busi- 
ness agent (J. A. 667, 668). It has also had its own 
business office and meeting hall, has engaged in col- 
lective bargain's made contracts in the name of Lo- 
cal 183 (d. A. 668) and has been certified as a col- 
lective bargaining agency by the National Labor Rela- 
tions Board. It has thus performed all the normal 
functions of a local union. (J. A. 668). At the 
time of the merger in December, 1957, it had a bank 
account in excess of $20,000 (J. A. 654). 
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Constitution does not contain any provisions which authorize 
compulsory or voluntary merger of local unions. 

Acting Secretary-Treasurer Carr testified that with- 
out any vote or authorization from Local 183, he had taken 
it upon himself (J. A. 257, 650) to discuss the merger with 
Teamster Vice President Brewster in Seattle in November, 
1957 (J. A. 257-258, 649-650). Carr had attended about 
three meetings of Local 183 during 1957. He testified there 
was discussion of the merger at these meetings, but the 
minutes of these meetings were not produced (J. A. 648-649). 
After discussing the proposed merger with Vice President 
Brewster, Carr sent a letter recommending the merger to 
General President Beck (Def. Ex. 68). He then instructed 
Robert Dixon, the business agent of Local 183, whom he had 


appointed, to call a special meeting on December 12, 1957 
(g. A. 258, 651). 23/ 


fhe notice given to the membership of Local 183 con- 
cerning the December 12, 1957 meeting was clearly defec- 
tive. 24/ ome Court below has found that members of Local 
183 who were working outside the city of Fairbanks were 
not given any notice of the special meeting at which the 
vote on merger was conducted (J. A. 259, 652, 656, 659-660, 
674). The Court below has also found that such notice as 


23/ Carr admitted that the meeting of December 12 opened 
with a report concerning the expulsion of 5 members 
(J. A. 659). These 5 members had opposed the manner 
of the selection of the delegates to the 1957 Miami 
Convention and were also opposing the merger. They 
were later reinstated to membership in accordance with 
the provisions of Monitors! Orders of Recommendation 
No. 1 and No. 3. Counsel for the Teamsters admitted 
— Ee had been illegally expelled. (J. A. 532; 
333 . : 


For a statement of the law on the necessity of notice, 
see "Board of Monitors Memorandum of Law on Merger of 
Local Unions." (J. A. 158). : 
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was given to the membership was 4nadequate in that it failed 
to inform the members that a vote would be taken on the ques- 
tion of the proposed merger at the special meeting. (J. A. 
258, 653-655, 646, 666, 673). 25/ 
Then, .too, the minutes of the special meeting reveal 
that the question of the proposed merger was unfairly pre- 
sented to the membership. (Monitors Ex. 65, J. A. 419). 


It was not considered as a single clear-cut issue but rather 


as part and parcel of, or as a prerequisite to the restora- 


tion of the local from trusteeship to autonomy. In fact 
the two issues were presented to the membership for a single 
vote in one motion. 

In view of the lack of adequate notice to the member— 
ship, and the unfair presentation of the issue of merger to 
the membership, Order of Recommendation No. 21 was reason- 
able and necessary. It was relevant to the substantive, 
affirmative obligations of the Teamsters under Section 3 of 
the Consent Order to insure and guarantee the protection 
and enforcement of the individual rights of members and sub- 
ordinate bodies. There was an obligation upon the Inter- 
national Union to see that the trusteed locals were first 
returned to autonomy and, if there was to be a vote upon a 
voluntary merger, that it be conducted under democratic 
safeguards. Order No. 21 was also relevant to Section 7 of 


the Consent Order, which requires that trusteed local unions 


25/ The notice of the meeting that appeared in the Fair- 
banks Daily News-Miner (Monitors' Ex. 67) was as 
follows: 


"Notice. Special Meeting, Teamsters Local 183, 
Thursday, December 12, 1957, 8:30 P. M., Carpen- 
ters! Hall, 315 Fifth Avenue. Very important all 
members attend.” 


The record reveals that Local 183 placed notices in 
the Daily News-Miner with respect to all business of 
the Tocat that was very important. (J.A. 666). 
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be returned to autonomy in accordance with the best inter- 


ests of the membership. 


ORDER OF RECOMMENDATION No. 23 

To effectuate the objectives of Section 3 of the Con- 
sent Order, the Board of Monitors recommended that the: Team- 
sters uniformly and liberally construe the eligibility pro- 
visions of their Constitution to ensure the right to fair 
and uniform qualifications to stand for office. The eligi- 
bility problem is attributable to the provisions of the 
Constitution requiring that a member must be in continuous 
good standing for a period of two years prior to the nomina- 
tion to be eligible for election to office. 

Illustrative of the Monitors' position regarding elig- 
ibility is Order of Recommendation No. 23 (J. A. 260-261, 
356), wherein the Monitors recommended that certain members 
of Local 377 be declared eligible to run for office. The 
members had been ruled ineligible for office under restric- 
tive interpretations of the eligibility provisions of the 
1952 and 1957 Constitutions, because their employers had 
failed to remit their checked-off dues on or before the 
first day of the month. This question of eligibility to 


run for office is one which has plagued the Board of Moni- 
2 
tors. 26/ 


The importance of the problem of eligibility is appar- 


ent when it is realized that the vast majority of all the 
Teamster membership is on check-off; that is, under the 
terms of the collective bargaining agreements, their en- 
ployers agree to remit their dues to the Union. 


26/ See also Order of Recommendation No. 11 (J. A. 231, 
aoe Sey and Order of Recommendation No. 26 (J. A. 
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The 1952 Constitution provides (Article X, Section 5(c)) 

pertinently: 
"All members paying dues to local unions must 
pay them on or before the first business day 
of the current month, in advance. Any member 
failing to pay his dues at such time shall not 
be in good standing." 
It should be noted that there is no specific mention in the 
above provision of members on check-off. 

General President Hoffa and some local unions have 
construed Article X, Section 5(c) of the 1952 Constitution 
to mean that, if the employer did not forward the dues of 
a member to the local on or before the first day of the 


month, the member was not in good standing and accordingly 


_ ineligible for office. 27/ This results in large numbers 


of the membership being ineligible and incumbent officers 
having little or no opposition. This unjust and unconscion- 


able interpretation thwarts democratic procedure and affords 


27/ However, the By-laws of Local 100, providing that 
members on check-off would not be ruled in bad stand- 
ing if the employer failed to remit the dues after 
the first of the month, were approved by General Presi- 
ee oe 1948 and General President Beck in 1952. 

J. A. 522). 


- 70 - 


a convenient method of suppressing all opposition to en- 


trenched officers. 28/ 


28/ This interpretation is even more unconscionable where, ~ 
as in the case of Local 377, the check-off authoriza- 
tion cards,| which were prepared by the Local, provided 
that the employers were to remit the dues by the 10th 
of the month. The following is a reproduction of the 
authorization card signed by one of the members ruled 
ineligible: 


ASSIGNMENT AND AUTHORIZATION BLANK 


International Brotherhood of Teamsters, 
Chauffeurs,Warehousemen and Helpers 


CHAUFFEURS, TEAMSTERS, WAREHOUSENEN & HELPERS 
Local Union No. 377 
Youngstown, Ohio, Apr. 28, 1955 


The undersigned does by way of assignment hereby 
authorize his employer to deduct his regular month- 
ly dues and initiation fees from his pay, and does 
further authorize his employer to remit same to 
Local Union No. 377, by the 10th of every month. 
This assignment and authorization may be revoked 
by the undersigned at any time upon the giving by 
the undersigned to the employer and union a 15 

days written notice of the desire to revoke. 
(Emphasis added) 


/s/ William J. Gaw 


In addition, Local 377 mailed bills to the employers 
shortly after the first of the month, reminding them 
to remit all checked-off dues by the 10th, 

All of these facts were pointed out to General Presi- 
dent Hoffa in Order of Recommendation No. 23 (J. A. 
357). The General President would, however, still 
make the members of This local ineligible under the 
1952 Constitution in spite of the above written auth- 
orization cards which clearly constitute a waiver of 
the requirement that all dues reach the local union 
by the first of the month. 
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The Board of Monitors has ruled that this restric- 


tive construction is improper and discriminatory, since 
the employer is the agent of the union for the payment of 
dues. If the employer does not remit the dues on time un- 
der the check-off, the responsibility lies with the union 
and not the employee-member. 

It has been recognized since 1938 that the payment 
of union dues to a person designated to collect them con- 
stitutes payment to the union. @'Connell v. O'Leary, 167 
Misc. 324, 3 N.Y.S. 2d 833 (1938). The National Labor Rela- 
tions Board has likewise recognized this rule. See Ferro 
Stamping & Mfg. Co. 93 N.L.R.B. 1459, 1508 (1951), holding 
that, by delivering to the union a written check-off auth- 
orization, the employee had fulfilled his obligation to 
"tender" dues, as required by the union shop contract. In 
addition, election laws should be liberally construed to 
favor franchisements instead of disenfranchisements. The 
Teamster General Counsel agrees with both this general policy 
and with the legal proposition stated above that an employer 
collecting checked-off dues is the agent of the union (J. A. 
264, 358-359, 518-521) (Tr. 848-849). 

The Teamsters assert that a court can determine only 
whether the union's interpretation of its constitution is 
reasonable, not whether the court would make a different 
interpretation, citing, inter alia, 21 A.L.R. 2a 1414 (App. 
Br. 81). ‘The Court's attention is called to the fact that 


The good standing provision of the Constitution is a 
matter in controversy, but even the International has 
agreed that, under the 1952 Constitution, in the case 
of trusteed local unions, a member is still in good 
standing despite the failure of his employer to remit 
hig dues on or before the first of the month. (J. A. 
458), The Teamsters offer no substantial grounds for 
making two contradictory interpretations of the same 
constitutional provisions. 


a = 


the following comment also appears in Annot., 21 A.L.R. 2d 


1397, 1414 (1952): 


The inclination of the courts to sustain @ union's 
interpretation of its by-laws and to overlook trifling 
informalities in its proceedings cannot be extended to 
put the power of the courts at the mercy of the asso- 
ciation. 


Thus, it is the position of the Board of Monitors that 
under the 1952 Constitution, a member was in good standing 
and accordingly, eligible to run for office, even though 
his employer did not forward his checked-off dues to the 
local on or before the first day of the month. 

Article X, Section 5(c) of the 1957 Constitution, un- 
like the 1952 Constitution, contains the following specific 
provisions on the eligibility of members on check-off: 


Where membership dues are being checked off by the 
employer pursuant to properly executed check-off 
authorization, it shall be the obligation of the 
member to make one (1) payment of one (1) month's 
dues in advance to insure his good standing. There- 
after he shall remain in good standing for each con- 


secutive month for which the monthly check-off is 
made. 30/ 


It was the’ position of the Board of Monitors that 

the 1957 amendment to Article X, Section 5(c), requiring 
the payment of one month's dues in advance by members in 
check-off, had never been properly promulgated (J. A. 518). 
For instance, adequate notice of the new requirement had 
not been given to the members of Local 377; the members had 
not been individually notified nor had the provisions of 
the amendment been read at the Local's meetings or posted 


30/ The Teamster General President has adopted a very 
restrictive and unreasonable interpretation of even 
the 1957 amendment to Article X, Section 5(c). Al- 
though the plain meaning of the amendment is that 
once a member on check-off has made one (1) payment 
of one (1) month's dues in advance . . . he shall 
remain in good standing for each consecutive month. 
for which the monthly check-off is made, "regardless 
of whether the employer remits the dues to the Union, 
it 4s the position of the General President that “this 
payment of one month's dues in advance does not neces- 
sarily protect any employee if his employer is more 
than one month delinquent.” (J. A. 517). 


ass 


on bulletin boards (J. A. 264). Nor can the brief notice, 


captioned "Members Take Notice," (J.A. 511-512) which ap- 


peared in the March issue of The International Teamster, 
reasonably be considered proper notice (J. A. 356). In- 
stead of providing for a prospective date of application, 
the notice stated that the amendment was "now in effect." 
(J. A. 517) Thus, the amendment itself was inherently defec- 
tive, for when it went into effect on January 31, 1958, the 
date of the Consent Order, the members in check-off were 
immediately rendered in bad standing, since they had no 
notice of the requirement of making the one month's payment 
in advance nor the opportunity to do so. The Monitors were 
of the view that the lack of proper promulgation and notice 
of the effective date of the 1957 amendment to the Constitu- 
tion was a denial of due process and that the amendment 
should have been given prospective application only after 
the membership had been given a reasonable opportunity to 
comply. 

In the lower Court, when the defendants were confronted 
with the inherent due process defect of their putting the 
1957 amendment to Article X, Section 5(c) into effect 
without adequate notice, the Teamster General Counsel in- 
genuously attempted to argue that it was not put into effect 
until April 1. On this particular point the General Counsel 
stated: 

Mr. Williams: "Would you please read it in because 

the whole thrust of this was the new Constitution 

which your Honor put into effect by the Consent Decree 
of January 1, should be construed liberally to merit 
good standing and it would not be effective until 

April 1, until there had been dissemination to the 

whole membership through the Teamsters." (J. A. 517). 
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The General Counsel admitted by this statement that the 
International Union had intended that there should be dis- 
semination and notice to the membership before the 1957 Con- 
stitution should be put into effect and that there was to be 
dissemination among the membership and the amendment was to 
go into effect by April 1, 1958. However, no proof was in- 
troduced that the membership was notified that it was to go 
into effect on April 1. Actually the record shows that in 
the March issue of The International Teamster, a notice 
stated that "the new constitution at the Miami Convention 
in September 1957 and now in effect, provides in part as 
follows:" and then there was inserted Section 5(c) of Art- 
icle X. (J. A. 516). Thus the Teamsters, themselves, in the 
lower Court implicitly admitted that there was an inherent 
defect in the lack of dissemination and promulgation among 
the membership of the 1957 amendment. 31/ 

It is submitted by the Board of Monitors that the 
District Court was correct in holding that, under the 1952 
Constitution, a member was in good standing despite his em- 
ployer's delinquency in remitting checked-off dues (J. A. 
277); that the 1957 amendment imposed an initial restriction 
and @id not relax a prior one; and that since this restric- 
tive amendment was not properly promulgated, (J. A. 277-278) 
paragraphs 6 and 7 of the Order appealed from in no way cause 
appeliants to violate the Union Constitution and should be 
sustained, 


31/ With respect to the December 5, 1958 order entered by 
the Federal District Court for the Northern District 
of Ohio concerning the subject matter of Order of Rec- 
ommendation No. 23, it should be noted that the Court 
stayed its order pending appeal to the Sixth Circuit 
Court of Appeals. See Amended Decree, U. S. District 
Court for the Northern District of Ohio, Eastern Div- 
ision, December 24, 1958, Paragraph 1, James C. 
Connell, Judge. 
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III, THE DISTRICT COURT'S ORDER 


A. The District Court had the Power to Mo 
e Consen cree. 

As has been demonstrated in Section I, supra, the order 
of February 9, 1959 may be sustained as a valid and fully 
warranted construction of the Consent Order as to all elements 
of the order except to the extent the District Court modified 
Section 8 to provide the time for calling a convention shall 
be subject to final approval of the Court. Not only was the 
modification of Section 8 a valid modification of the 
original Consent Order but even if this Court kad been will- 
ing to accept the theory of construction, the District 
Court's order can and should be sustained on the theory 
that it constituted in its entirety (not merely as to Sec- 
tion 8) a valid modification of the Consent Order. 

The entire order can be sustained as a valid modifi- 


cation because the appellants must concede that the original 


order was intended to serve as a means of correcting certain 
existing abuses of the Teamsters prior to the holding of a 
convention. Even assuming arguendo the parties contemplated 
that the method to effectuate this basic purpose was for 

the Board of Monitors to act solcly in an advisory role with 
reliance placed not so much on specific obligations of 
appellants but on an overall good faith effort of the 
appellants to effectuate the Order, the least that can be 
said is that under the Consent Order the appellants could 
not arbitrarily deal with the Board of Monitors and were 
required to make some efforts to take corrective action 
under this Consent Order. Having found that the Teamsters 
arbitrarily disregarded the Board of Monitors and attempted 
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to thwart the basic purposes of the Consent Order, the 
Court has the inherent equity power to prevent this decree 
from becoming an instrument of fraud. The Court had the 
power in these circumstances to modify not only Section 8 
but also the method of effectuating the basic purposes and 
to provide that thereafter the Teamsters were required to 
assume affirmative, substantive obligations to take correc- 
tive action when needed. 

Appellants concede that an equity court has the 
inherent power to modify its own consent order. United 
States v. Swift & Co., 286 U.S. 106 (1932). Contrary to 
appellants' assertions, however, the instant modification 
is a proper one, under the tests set forth by Mr. Justice 
Cardozo in the Swift case. 

Under the distinction laid down at p. 114 of the 
Swift case, supra, (App. Br., p. 37), the Consent Order 
entered below clearly involves "the supervision of changing 
conduct or conditions" and is therefore "provisional and 
tentative" in its operation and properly modifiable. 

Under Section 1 of the Consent Order, the recently elected 
officers were to take office "provisionally in accordance 
with the following paragraphs of this decree." (Emphasis 
added now and hereinafter unless otherwise stated.) It is 
specifically stated in Section 2 of that Order that the 
Monitors "are subject as officers of the Court to supervi-. 
sion and direction of the Court in performing these duties 
as hereinafter enumerated." (J.A. 58). Further, the 
Sections relating to the powers of the Monitors and the 
duties of the Executive Board are entirely prospective in 
nature. Moreover, as has been pointed out in Section I 
above, the substantive obligations imposed by the decree 
are all prospective in nature requiring future corrective 


action. The conclusion is inescapable, then, that this 


| 
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Consent Order was modifiable under the requirements of the 
Swift case. 

Appellants contend that this Order was based upon 
rights which were "fully accrued" and upon facts which were 
"Dermanent" and “impervious to change," in the language of 
Swift. It is further contended that the Order held the 1957 
elections to be valid (App. Br., p. 38). In fact, the 
Consent Order did no such thing; nor was it based upon a 
"completed act or set of acts" (App. Br., p. 39) which might 
put it beyond the Court's power to modify. The issue of 
the validity of the 1957 elections was never resolved by 
the Consent Order, any more than the central issue of negli- 
gence is decided by a court-approved settlement by the par- 
ties in a negligence action. Indeed, counsel for appellants 
recognizes in another context the correct rule which refutes 
the argument he advances here concerning the validity of 
these elections, and cites authorities for the rule that a 
compromise is not even impliedly an admission of the 
validity of an adversary's claim (App. Br., p. 34). How, 
then, did the instant Consent Order in any way determine 
the validity of the 1957 elections? The answer is that it 
did not and could not! Further, the acts of wrongdoing on 
the part of Local and International Union officials set 
forth in the Amended Complaint in Civil Action 2361-57 
(J.A. 1), have continued since the entry of the Consent 
Order and still continue to this day, thus negating 
appellants' contention that the Consent Order was based on 
a completed act or set of acts. Consequently, this position 
of appellants and their attempted application of the Swift 
rule is inconsistent with the facts and cannot. be sustained. 

The inherent power of a court to modify its own 
injunction exists irrespective of whether it involves an 
antitrust case. The crucial factor is whether the 


- 78 - 


modification is based upon changed circumstances (discussed, 


infra), and not upon the exact classification of the litiga- 


tion. Surely, the anti-trust field has no monopoly on 
conditions which are subject to change. The question of 
changed circumstances or conditions is always one to be 
decided by the Court which is asked to modify its earlier 
order. 

There is no merit in appellants’ argument (App. Br.; 
39-40) that a supplemental injunction must specify or narrow 
the original one, rather than amplify it. The contrary rule 
was recognized by the United States Supreme Court in Hughes 
v. United States, 342 U.S. 353 (1952), which involved a 
modification of a consent decree far more drastic than that 
granted here. In that case, plaintiff was given an option 
under a consent decree to "either" sell certain stock held 
by him "or" place it with a trustee. After entry of the 
decree, the Government asked the District Court to modify 
that order and compel the plaintiff to sell the stock, thus 
destroying completely the option given him under the consent 
decree. The District Judge granted the modification, but 
without holding any hearings or taking any evidence. 

Because there was no hearing, the Supreme Court reversed, 
but stated: 
"We entertain no doubt concer the District 

Court's power to require Sale of Hughes’ EES after 

Sop tnie Tsetse as to Hughes.” 342 U.S. at 357-58. 
Thus the Court made it abundantly clear that, had such hear- 
ings been held, this drastic modification would have been 
sustained. As has been pointed out, the modification in the 
4nstant case is far less sweeping in its effect than that 
held permissible in the Hughes case. The question of hear- 
4ngs and evidence is discussed in subsection B-3, infra. 
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Appellants contend (App. Br., 41) that the Court below 


had no jurisdiction to decide the issue of their non- 
compliance with the Monitors! recommendations, as that issue 
was not before the Court at the time of the original action. 
This ignores the retention of jurisdiction by the Court for 
the supervision of a decree that is a continuing injunction 
and necessarily pertains to events occurring subsequent to, 
but which arise out of, the original decree. Furthermore, 
4t ignores the basic fact that the Consent Order imposed 
prospective affirmative obligations on the appellants to 
take corrective action in certain areas of union activity. 
And, although the issue of compliance was not originally 
before the Court, the issues of corruption within the 

Union and a remedy for that evil were before it. Under the 
terms of the decree, the remedy afforded was the Monitorship 
as a guide to the action of the Union. Therefore, insofar 
as failure to comply in good faith with the reasonable and 
relevant recommendations of the Monitors affected that 
remedy, the entire, continuing, transaction had its basis 
in the central issue before the Court at the time of the 
original suit; namely, the evils of corruption and a lack 
of democratic procedures within the Union. 

It is further contended that if this modification is 
upheld, the Consent Order will amount to an "abject surrender” 
rather than a "compromise" of the issue before the Court in 
the original action, as greater relief will thereby be 
granted than was sought in the amended complaint (App. Br., 
pp. 31-32, 42). This assertion is demonstrably false. 
Prayer No. 2 of the amended complaint, p. 27 (J.A. 27), 
which asks for the appointment of a receiver or receivers or 
master in equity or masters in equity, clearly shows that 
the plaintiffs in that action desired such person or persons 

to supervise the conduct of the International Union and its 
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subordinate bodies until such time as free and democratically- 
run elections could be held. When one reads this Prayer in 
connection with the scores of allegations set forth in the 
complaint, many of which recited unlawful violations of the 
IBT and AFL-CIO constitutions and the AFL-CIO Codes of 
Ethical Practices entirely distinct from the narrow question 
of free and honest elections and the desire of present offi- 
cers to perpetuate themselves in power, it becomes obvious 
that the plaintiffs felt that, although such supervision 
was directed to the lawful application of these constitu- 
tions to elections at the national and local level, free 

and representative elections could not possibly be held 
until the listed abuses were corrected and generally demo- 
cratic procedures assured for all Teamster members. Even a 


cursory understanding of present-day union practices dic- 


tates that this specific prayer be read in the light of 
2 


these many and varied allegations. 
In addition to a consideration of the abuses com~ 


plained of and the relief sought, one may always sue for 


That this is the actual effect of this prayer for relief 
5 evident from paragraph 65 of the complaint (J.A. 23), 
where plaintiffs give as the reason for the necessity of 
election supervision to ensure the honest conduct of a 
constitutionally-held election the fact that: 


“the International Organization, as victimized by de- 
fendants and those in concert with them, is bankrupt 

of its true wealth, which is responsible stewardship; 
and must, in accordance with the exigencies of justice 
and equity and of the IPT Constitution, be put into 
receivership until responsible stewardship respecting 
the IST and AFL-CIO Constitutions can be restored to 
4ts members whose democratic rights defendants obstruct 
and deny.” 


Also note the specific charges of corruption, conflict 
of interest on the part of Union officers, misuse of Union 
funds for the personal gain and benefit of officers, abuses 
in trial procedures and the processing of charges, etc., set 
out in paragraph 43; alleged violations of virtually every 
Article of the IBT Constitution, set out in paragraph 44; and 
the general statements concerning the effects of these viola- 
tions, set out in paragraphs 69 and 70 (J.A. 6-16, 24, 25). 


- 81 - 


peace on whatever terms he chooses; it well may be that 

the provisional officers felt they could take office only 
by accepting the Monitors as a condition to such action. 
This compromise also spared the appellants any further 
expenses of litigation and the possibility of an adverse 
judgment granting all the demands of the plaintiffs; demands 
far greater than the relief afforded by the modification. 
Most importantly it permitted Mr. Hoffa, et al., to take 
office immediately. In return therefor, appellants agreed 


to take positive steps to ensure a clean election and to 
otherwise eliminate the corrupt practices then prevailing 
within the Union. Appellants now have what they bargained 
for and yet have withheld, in bad faith, what they offered 
in the bargain. This modification is, then, no “abject 
surrender," and is clearly within the permissible limits of 
the District Court to modify its earlier Consent Order. 

For all of the reasons discussed above, the District 
Court clearly had the power to modify this Consent Decree. 


B. The Instant Modification is a Valid 
ercise 0 e Power to a 


1. The Modification was Properly Based 
Upon New and Untoreseen Renattions 
Calling for _a Change. 


The modifications by the Court below are necessary 
because of changed conditions, are reasonably calculated to 
effectuate the basic purposes of the Consent Decree, and 
are therefore valid. Contrary to appellants' contention, 
(App. Br., 44-46), the "grievous wrong evoked by new and 
unforeseen conditions was the failure of the Union 
officers, in bad faith, to comply with the Order itself and 


33/ United States v. Swift & Co., 286 U.S. 106, 119 (1932). 
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to take the needed corrective action set forth in the valid 
recommendations of the Monitors or even to turn to the Court 
below to question the suggested corrective action. Non- 


compliance with some of the Monitors' recommendations may 


well have been foreseeable, but certainly not "bad faith” 


non-compliance (Findings of Fact 5-6, J.A. 208-210). Indeed, 
it would be a fraud upon the Court below to suggest that the 
parties, with the approval of that Court, anticipated bad 
faith refusals to comply with reasonable and relevant 
recommendations of the Monitors which were merely to insure 
that the appellants carried out the substantive obligations 
imposed on them by the terms of the Consent Order. 

Consequently, the conduct of appellants after the 
entry of the Consent Order in refusing in bad faith to comply 
with these recommendations constituted sufficient changed 
conditions to warrant modification of that Order. In School 
of Speedwriting v. Feener Business Schools, 139 F. Supp. 110 
(D. Mass.), aff'd, 234 F. 2d 1 (1st Cir.), cert. denied, 352 
U.S. 942 (1956), Judge Wyzanski granted plaintiffs' motion . 
for modification of an injunctive decree on the basis of 
conduct of defendants which he found to be a bad faith 
attempt to circumvent the purposes and spirit of the decree, 
even though the literal terms of the order had been followed. 
This finding by the Court below of bad faith on the part of 
appellants here ialso serves to distinguish the case of United 
States v. Radio Corp. of America, 46 F. Supp. 654 (D. Del. 
1942), appeal dismissed, 318 U.S. 796 (1943), cited at p. 43 
of appellants: brief. 

Further, this Court will be justified in holding that 
the changed circumstances found by the District Court have 
turned the Consent Order into an "instrument of wrong.” 
Evils which were thought to be alleviated by the Consent 
Order have become more substantial than ever in that the 


335 


appellants were freed from the danger of the granting of 
the relief sought by the original plaintiffs (having 
entered into the Consent Order), and yet held themselves 
not bound by the recommendations of the Monitors nor bound 
to comply with the numerous obligations imposed on them by 
the Consent Order. This situation aggravates the affairs 
complained of, rather than remedying them. In Webster 
Motor Car Co. v. Zell Motor Car Co., 234 F, 2d 616, 619-20, 
(4th Cir. 1956), the Circuit Court reversed the refusal of 
a district court to modify its own injunction, stating that 


the district court had 
plenary power over its own interlocutory 
orders, and when it appears that any such 
unintended and unconscionable use is be 
made of an order entered as 
appears here, it should not hesitate to 
set the order aside. 

These last two cases conclusively demonstrate that 
bad faith non-compliance with a court decree constitutes 
sufficient changed conditions to warrant modification of 
that decree. Since this describes exactly the situation 
in the instant case, as found by the District Judge, this 
principle should govern here. Appellants correctly cite 
Coca Cola Co. v. Standard Bottling Co., 138 F. 2a 788 
(10th Cir. 1943), p. 44 of their brief, as one example of 


@ valid modification. When they state, however, that the 
contrast between that case and this is "too clear to 
require discussion," the implication is that, since the 

two fact situations differ, the same rules cannot apply to 
both and modification would not be justified in both. Such 
an implication is as incredible as their earlier inference 
that conditions and circumstances change sufficiently to 
warrant modification only in the anti-trust area. (App. 
Br., 39). Appellants, too, cite the Webster Motor Car case, 


(App. Br., 45) as supporting their position. Upon a closer 
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examination, however, it will be seen that the case 
actually supports the position of appellees, as outlined 
just above. 


2.. The Modification Effectuates the 
| Basic Purpose of the Consent Decree. 


Under the tests laid down in Chrysler Corp. v. United 
States, 316 U.S. 556 (1942), the Order of February 9, 1959 


clearly effectuates the basic purposes of the Consent 
Decree. Although appellants conclude that this order will 
thwart, rather than effectuate, such purposes (essentially, 
a free and honest election guaranteed by democratic pro- 
cedures within the Union), their conclusion is without 
merit, as it is based upon an erroneous interpretation of 
the basic purposes of the Consent Decree. Appellants 
apparently claim that the modification serves to postpone 
indefinitely the coming election and that it was the purpose 


of the Consent Decree that, until a new convention could be 


held, “the control of all Union affairs, including elections, 
not_be given over to outsiders, but remain in the hands of 
the officers elected in 1957 and 'provisionally' installed 


in office ..." (App. Br., 47; emphasis is theirs). 

The truth of the matter is that this was not at all 
the basic purpose of the Consent Order. First, the District 
Court retains the power, in its discretion, to set a new 
election date. In addition, the holding of any kind of an 
election, however subject to improprieties, clearly was not 
the purpose of either the Consent Order or of the original 
complaint filed in Civil Action 2361-57. The complaint, 
the Consent Order and the subsequent modifications are 
designed to ensure an honest election, in accordance with 
the IBT Constitution. The Consent Order prohibited the 
holding of an election until the passage of one year, thus 
providing what was then thought to be adequate time in which 
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conditions could be created that would ensure @ fair elec- 
| 


tion. The modification as to the date of the election 
merely recognizes that, because of the bad faith of 
appellants, more time will be necessary and additional means 
are required to achieve that aim. The significance of the 
Consent Order is not found in the recital that a new con- 
vention will be held, but in the creation of the means 
intended to ensure a fair and nonest election. That this 
4s the actual basic purpose of the Consent Order is made 
quite clear from Judge Letts' Memorandum Opinion of Decem- 
ber 11, 1958, at pp. 2-3, 3-4 and 6 (J.A. 165-69), and from 
a careful reading of paragraphs 3 and 7 of the Consent 
Order itself. Indeed, paragraph 3 specifically states that 
the purpose of Monitor recommendations is “to insure the 
enforcement and protection of all rights of the individual 
members and the subordinate bodies of the International 
Brotherhood . . ." (J.A. 59) 

That the purposes and objects for which a decree is 
entered may be used as a basis for modification and that 
violations of the spirit of such a decree likewise afford 
a valid basis for modification are further made clear in 
John B. Stetson Co. v. Stephen L. Stetson Co., 128 F. 2d 
981, 983 (2d Cir. 1942), where the Court stated that: 

"In deciding whether an injunction has been 


violated it is proper to observe the objects for 
which the relief was granted and to find a breach 


of the decree in a violation of the spirit of the 

injunction, even tho its strict Tetter may not 
have been ayo fen ee 

In this regard, note again the School of Speedwriting case, 

p. 84, supra. 

Under this correct view of the basic purposes of the 
Consent Order, it is evident that these modifications were 
essential to prevent those purposes from being effectively 
frustrated by appellants. These basic purposes were, in 
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fact, effectuated by the modifications and, therefore, it 
cannot be said that the District Court abused its discre- 
tion in its Order of February 9, 1959. 

Appellants! contention (App. Br., 47) that a per- 
missible modification must bear a close relation to the 
"specific design" of the original decree may be effectively 


disposed of in the eoten neon. In the first place, our 


discussion of the Hughes case, Section II-A, supra 

(p. 78) shows that this statement is not at all an 

accurate statement of the law. Secondly, as has been demon- 
strated just above, the instant modification did bear such 

a close relation to the specific design and basic purposes 

of the Consent Order and must be sustained even if appellants’ 
statement above were correct. 

Appellants next devote great attention to the meaning 
of the word "provisional". We have no quarrel that the 
usual, general, meaning of the word refers to a temporary 
or tentative status, No word can be construed in a vacuum, 
however, and, when viewed in the overall context of the Con- 
sent Decree in which it is used, it becomes apparent that 
the officers elected at the 1957 Convention were to take 
office and the constitution adopted there to go into 
effect only because the Union was to attempt, with the aid 
of the Monitors, to effectuate the purposes of the Decree, 
as outlined in the sections that followed. "The specific 
provisions of the consent decree must be read in the light 
of its general purposes." Standard Oil v. Clark, 163 F. 
2a 917, 931 (2a Cir. 1947). That the effectiveness. given 
by the Decree to the officers and Constitution was specifi- 
cally tied in with, and made a condition of, the later 


3h/ Hughes v. United States, 342 U.S. 353 (1952). 
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sections of the Decree is made clear from the specific 
language of Section 1, stating that the Constitution was 


to take effect and the officers to assume office "provi- 


sionally in accordance with the following paragraphs of 
this decree." (Emphasis added, J.A. 58). The correct 


emphasis of this phrase is not, as appellants contend, on 
the one word "provisionally", but on the fact that these 
events were permitted by the Court to take place only inso- 
far as the specific provisions of the rest of the Decree 


were fulfilled through the joint efforts of the Union and 


the Monitors. 

Therefore, even if this Court decides that the meaning 
of the word "provisional" is of any importance concerning 
the validity of the District Court's action when viewed as 
a modification, its meaning, when viewed in this proper 
context, clearly implies its conditional nature. It is 
perfectly true, as appellants point out (App. Br., 50) 
that, in the event of their violation of the Consent Order, . 
there is no provision for a reinstatement of the status quo 
ante. And, in fact, none has been granted. These officers. 
still hold their offices and enjoy complete freedom in most 
aspects of the operation of the Union, Only in the few, 
limited, areas set out in the Consent Order and modifica- 
tion thereof must they comply with the recommendations 
of the Monitors found reasonable and relevant by the 
Court below. 

Finally, all of the arguments advanced by appellants 
in shotgun fashion (App. Br., 50-51) have been fully dis- 
cussed and disposed of in the preceding sections of our 
brief, To these arguments is added an excerpt from an 
article by Professor Chafee to the effect that court super- 
vision over the internal affairs of a voluntary association 
4s undesirable. This excerpt is, however, quoted out of 
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context. In fact, the above statement is merely one of 


four possible alternative theories or policies available 
to a judge when deciding whether or not to exercise juris- 
diction over such associations. And, sitting as a court 
of equity, the judge will quite properly give great weight 
to the factor of public interest. Even in 1930, Professor 
Chafee recognized that unions may be a specific example 
where judicial intervention is warranted, because of the 
"public concern" with their internal operation. 43 Harv. 
L. Rev. 993, 1023. Considering these details, omitted by 
appellants, the article can hardly be said to lend support 
to their position. In addition, labor unions are univer- 
sally recognized today as being affected with a public 
interest sufficient to subject them to both judicial and 
legislative control, a condition that may not have existed 
in 1930. 

It is submitted that the District Court's modifica- 
tion of the Consent Order properly served to effectuate the 
basic purposes of that Order and must therefore be sustained 
by this Court on appeal. 


3. The Modification in No Way Violates 

Appellants raise as an alleged issue of Due Process 
the question of whether the modification rested on a 
justifiable factual basis, using as a portion of this 
argument a rather quaint metaphoric reference to the home 
team in a baseball game being unable to get its "turn at 
bat." (App. Br., 52-53). The basis of this contention 
is that only the plaintiffs in the original action, after 22 
days of trial, had an opportunity to present evidence, and 
that the cause was compromised before appellants could 
introduce any evidence refuting that of plaintiffs. 
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Therefore, it is argued, plaintiffs'evidence introduced at 


that time could not be considered by the Court below when 
it considered the motion to modify the Consent Decree. 

This argument, if it stood alone, with no facts 
present, could not successfully be contested by appellees. 
Several cases have reversed a lower court's modification 
on the basis that no hearing was held and no evidence taken 
to support a change in the original order. The Hughes case 
has already been discussed, wherein it was noted that "no 
hearing" had been held. In United States Gypsum Co. v. 
National Gypsum Co., 352 U.S. 457 (1957), a portion of the 
modification entered by the lower court was reversed on the 
ground that the record was “completely bare" and no evidence 
had been taken on the issue considered by the lower court in 
entering that part of the modification. See also Liquid 
Carbonic Corp. v. United States, 350 U.S. 869 (1955). 

In fact, however, other elements were present in the 
instant case which serve to distinguish this situation from 
those in the above-cited cases and to uphold the validity 
of the modification entered below. Appellants fail to men- 
tion that the District Court held six days of additional 
hearings at the time of the petition for modification, after 
adequate notice was given to all parties that the hearings 
were to be held as part of the modification proceeding, at 
which time both sides were heard by the Court and submitted 
evidence. Also, after the submission of proposed findings 
of fact and conclusions of law prior to the order of modi- 
fication, appellants were given the opportunity to and did 
submit written objections thereto, which were carefully 
considered by the Court before entering its order of Febru- 
ary 9, 1959. Therefore, unlike the Hughes case and those 
following it, which struck down a modification because "no" 
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evidence had been taken, or because "no" hearings had been 
held, or because the record was "completely bare" of support- 
ing evidence, the requirements therein laid down, that ade- 
quate hearings with ‘an opportunity to present oné4s position 
must be held in order to sustain a modification of an earlier 
order, have been fully met in the case at bar. 

Appellants further note, apparently as an impropriety, 


that proposed findings of fact and conclusions of law were 


drawn up by Chairman O'Donoghue and were adopted by the 
District Court without a single change. It has already been 
pointed out that appellants submitted their objections to 
these proposed findings and conclusions, which were care- 
fully considered by the Court below before entering its 
order. In addition, several cases have demonstrated clearly 
that counsel may draft final orders at the request of a 
court and that their statements may even be adopted by a 
court in construing the effect of an earlier decree. Judge 
Wyzanski, in the Speedwriting case, supra, decided to "erant 
the plaintiff's motion for modification of the final decree 
in exactly the form'in which the motion is presented... . 
139 F. Supp. at 110. 

The Court there further stated, at p. 113, in assess- 


ing damages and other relief: "Decrees appropriate to this 
end may be drafted by the plaintiff." See also Bigelow v. 
Twentieth Century-Fox Film Corp., 183 F. 2d 60 (7th Cir. 
1950). There is, therefore, no merit whatsoever in this 
argument of appellants. 

The above completely disposes of appellants’ conten- 
tion that they were denied Due Process of Law by means. of 
a modification of the Consent Order without having any 
chance to be heard.’ Counsel for appellants seems to have 
confused the alleged deprivation of appellants! “turn at 
bat" with their inability to score. 
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4, This Court May Review the Order of 
Modification Sats to Determine if 


e Distric fe) 


ur Use s 
Discretionary Power to Modify. 


This Court is limited in its review of the validity 
of the modification to an examination of whether the 
District Court was guilty of an abuse of discretion in 
exercising its inherent power to modify its earlier Consent 
Order, In Grand Union Equipment Co. v. Lippner, 167 F. 2a 
958, 959 (2d Cir. 1948), the court stated that: 

"assuming existence of the power (to modify 
the earlier decree) we should review only 
its discretionary exercise for abuse of 
discretion." 

The same rule was pronounced in the Webster Motor Car 
case, supra, where Chief Judge Parker, speaking for the 
court, stated that: 

The setting aside of modification of interlo- 
cutory orders is, of course, a matter resting 
4n the sound discretion of the trial judge; 
but, upon the facts as found by him here, we 
would think that any other course than the 
setting aside of the order would not properly 
protect the orderly administration of justice 
and hence would not be a sound exercise of 
discretion. 234 F. 2d at 619-20. 
In the case at bar, as in Webster, only by modifying its 
earlier order could the District Court “properly protect 
the orderly administration of justice", and, since modifi- 
cation was granted below, the Court should hold that there 
has been no abuse of discretion, 

The breadth of this discretion is pointed out in 
United States v. Aluminum Corp. of America, 153 F. Supp. 
132, 164 (S.D.N.Y. 1957): 

It suffices to state that in each case the 
retained jurisdiction of the Court is always 
defined by the terms of the judgment and 
the nature of the relief sought. 

In addition, it is well established that a court of 
equity has extremely broad and flexible power to mold its 


relief to the necessities of each case before it. Brown v. 
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Board of Education, 349 U.S. 294, 300 (1955); United States 
v. National Lead Co., 332 U.S. 319, 334-35 (1947). This is 
particularly true, where, as here, the public interest is 
vitally affected (by virtue of the gigantic size of the 
Union, operating principally in transportation industries 
where an improper stewardship by high officials offers 
unique opportunities to strangle the nation's economy). 
See, for example, the Court's opinion in Virginian Ry. v. 


Federation, 300 U.S. 515, 552 (1937): 


Courts of equity may, and frequently do, go 

much.farther both to give and withhold relief 

in furtherance of the public interest than 

they are accustomed to go when only private 

interests are involved. 
In this last regard, it is significant that, not only is 
the public interest affected as outlined above, but the 
Monitors were appointed by the Court below to act as offi- 
cers of the Court and, as such, they have a duty to protect 
the public interest. 

Unless, therefore, this Court finds that the action 
of the Court below in modifying its earlier Consent Order 
was so grossly improper as to constitute an abuse of its 
broad discretionary power, that modification should not 
now be disturbed. And, as has been shown in some detail 
above, all of the various tests of a valid modification 
imposed by the cases cited have been met in the case at 
bar. Regardless of this Court's view of the Order of 
February 9, 1959, as a construction of the Consent Order 
(except concerning the change of the election date), that 
Order must be sustained on the basis of a valid modifica- 


tion of the Consent Order, and this Court should so rule. 


CONCLUSION 
As appears from the foregoing, the Order appealed 
from properly construed and modified the Consent Order and 
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is supported by substantial evidence. Accordingly, it is 


respectfully submitted that the Order of the District 


Court should be affirmed. 


/3/ Martin F, O'Donoghue 


ar e 
Chairman, Boi 


ard of Monitors. 


In The 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
United States Court 
eee of Appeals 
District of Columbia Circuit 


Number 14, 983 FILED apr ia sg5o 
: 4 4) Meciranf? 
JOHN F, ENGLISH, et al; Appellants . epee 
Vv. 


JOHN CUNNINGHAM, et al; Appeliees 


BRIEF FOR APPELLEES, COMPRISING ALL 
PLAINTIFFS BELOW, EXCEPT JOHN CUNNINGHAM 


ON APPEAL FROM AN ORDER OF 
THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Godfrey P. Schmidt 
12 East 4ist Street 
New York, New York 


1010 Vermont Ave., N.W. .- 
‘Washington, D. C. aie 


~Gounsel for Appellees 


QUESTIONS PRESENTED 


1. Whether the Monitors under the Consent Order 


have the right to seek enforcement of significant reasonable 
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recommendations relevant to the purposes of said Consent 
Order in situations where Appellants arbitrarily or erroneously 
refuse to comply with such recommendations. 

2, Whether the recommendations of the Monitors may 
be designed to eliminate by due process procedures, criminal 
or corrupt officers from the Union. 

3... Whether the Court below has properly construed 
the Consent Order by its Memorandum Opinion. 

4, Whether the Court below properly dismissed 
Appellants’ Motion to remove Monitor Schmidt. 
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JURISDICTIONAL STATEMENT 


STATEMENT OF CASE 


ARGUMENT 


I. 


The Brief for Appellants in 
4ts major arguments, filling 
many pages of its presentation, 
is patently addressed to a 
false issue 


The basic argument of the Brief 
for Appellants is equivalent to 
the thesis that under the Consent 
Order Appellants have a right to 
be arbitrary and to act in bad 
faith 


The Monitors have an implied but 
clear right, under the Consent 
Order, to recommend housecleaning 
measures to Appellants 


The Consent Fecree is not void 
for uncertainty 


The Consent Order and the Record 
therein refute the reading of 
Section 8 of the Consent Order 
urged by Appellants 


VI, The Record demonstrates that 
there was in fact a tacit under- 
standing that the evidence had 
proved Appellants! liability 


VII. Appellants misconstrue Section 3 
of the Consent Order 


The Petition for the removal 
of Member Schmidt from the 
Board of Monitors was wholly 
without merit 
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JOHN CUNNINGHAM, et al., Appellees. 


BRIEF FOR APPELLEES, COMPRISING ALL PLAINTIFFS 
BELOW, EXCEPT JOHN CUNNINGHAM 


OPINION BELOW 


The unreported opinion of the Court below, dated 
December 11, 1958, is reproduced beginning at page 164 of the 
Joint Appendix (hereinafter referred to as "JA"). 


JURISDICTIONAL STATEMENT 


The complaint in the District Court predicated ju- 
risdiction upon the Act of June 25, 1948, Chapter c., 646, 62 
Stat. 930, 28 USC, Section 1332; Act of June 23, 1947, Chap- 
ter c., 120, Title III, Section 301 (c) - (e), 29 USC, Section 
185 (c) - (e); and Rule 17(b), Federal Rules of Civil Procedure 
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(hereinafter referred to as F. R. C. P.). The action below was ° 
begun September 19, 1957. ‘rial began December 2, 1957. Af- 
ter plaintiffs had rested, further trial was obviated by the 
Consent Order signed and filed herein, January 31, 1958 (JA 

58), The appeal is from the order of the District Court dated 
February 9, 1959 (JA 281) based upon the Memorandum Opinion 
rendered December 11, 1958 (JA 164) and Findings of Fact and 
Conclusions of Law signed and filed herein February 9, 1959 

(JA 206). 


STATEMENT OF CASE 


The plaintiffs named in the complaint herein were 
13 members of various locals affiliated with the International 


Brotherhood of Teamsters, Chauffeurs » Warehousemen and Helpers 


of america (hereinafter referred to as the "Union"). The 
action - a class action - was brought on behalf of the thir- 
teen and of ail members similarly situated. The complaint ai- 
leged a long series of misfeasances perpetrated, encouraged or 
tolerated by defendants in violation of the Union's constitu- 
tion, of applicable State and Federal Laws, of sound trade union 
practice and of decent moral standards. Among these acts of 
commission and omission were (a) embezzlement, and other mis- 
use of union funds, (b) widespread and systematic violation 

of the democratic rights of workers, (c) rigging elections of 
the Union and of its subordinate bodies, (d) use of trusteeships 
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as an instrumat for perpetuation in power of unworthy officers, 
(e) intra-union dictatorship and tyranny, (f) infiltration of 
Union by gangsters and racketeers, (g) conspiracy by David 
Beck, former General President and James R. Hoffa, provisional 
General President, to rig the election of officers at the Sev- 
enteenth Convention of the Union held in Miami Beach, Florida, 
in October, 1957, (h) their consriracy to dominate said con- 
vention in order to effectuate election of James R. Hoffa as 
general president and to arrange for the presidency emeritus 
of Dave Beck, (1) suppression of free speech and free assembly 
within the Union, (j) resort to violence, threats and intimi- 
dation, (k) other intolerance of dissent, and (1) in general 
the use of Union facilities and funds as if they were for the 
aggrandizement of the defendants in power, influence and wealth. 
Upon the basis of lengthy arguments and voluminous 
affidavits and briefs, the court below on September 29, 1959 
granted a preliminary injunction supported by Findings of Fact 
and Conclusions of Law. That injunction prohibited the holding 


of an election at the seventeenth convention of the Union (JA 
31). This Court on September 28, 1957 provisionally stayed 

the effectiveness of that injunction (JA 34). Appellees here 
petitioned Chief Justice of the United States, sitting as Circuit 
Justice, to vacate that stay. Such petition was denied, also 
provisionally (JA 33). ‘The proviso involved clearly based the 
stay upon the requirement that the new convention was to be 


conducted in conformity with the Union's constitution. (JA 33, 
34) The 1957 convention, as a result of these stays, continued. 


New officers were "elected," A new constitution was “adopted.” 


The entire proceeding was rigged. The delegates to the con- 
vention had been hand picked by Hoffa and Beck and those in 
concert with them, all in utter violation of the Union consti- 
tuifion. (Findings of Fact and Conclusions of Law dated Oct- 
ober 23, 1957; JA 97-98; Hearings, before the Select Committee 
on Improper Activities in the Labor or Management Field, 85th 
Congress, 2nd Session, gursuant to Senate resolution 74 and 
221, 85th Congress, Part 40, September 17, 1958, pages 15120- 
15131; said hearings are hereinafter referred to as "Senate 
Select Committee Hearings" ; Proceedings, 17th Convention, 
International Brotherhood of Teamsters, Chauffeurs, Warehouse~ 
men and Helpers of America, Miami Beach, Florida, beginning 
September 30, 1957, which became an exhibit in the documenta- 
tion submitted to the Court below upon argument for the second 
preliminary injunction dated October 23, 1957 and duly filed 
herein). 

Because the Seventeenth Convention had been con- 
ducted in flagrant disregard of the Union's constitution, plain- 
tiffs below amended their complaint and sought to void the 
convention and its elections (JA 35). Plaintiffs below also 
applied for a preliminary injunction to prevent implementation 
of the decisions and elections at the 17th Cmvention. In the 
course of the ensuing hearings below, plaintiffs produced the 


a ES fae 


testimony of an investigator for the Senate's Select Committee 
through whom the minutes of the Credentials Committee of the 
17th Convention were placed in the record as an exhibit. The 
court below on October 23rd, 1957, issued its second preliminary 
injunction prohibiting defendants from assuming office pursuant 
to the rigged election; and forbidding other acts (JA 51). 

When this matter came on before this court on November 4, 1957, 
in No. 14201, attorney for the plaintiffs consented to certain 
slight modifications of the preliminary injunction of October 
23, 1957 (JA 54). 

The trial began on December 2, 1957. In the course 
of the trial, attorney for defendants, Edward Bennett Williams, 
shortly prior to the Christmas recess, instituted abortive con- 
versations looking toward a "shortening of the trial." At that 
time he made his first proposal of a consent order to obviate 
need of further proof. The attorneys for the parties could not, 
however, reach agreement. After 22 days of trial, and after 
piaintiffs had rested their case, Mr. Williams again suggested 
negotiations for the purpose of obviating necessity of further 
trial. These negotiations resuited eventually in the Consent 
Order signed and filed herein on January 31, 1958 (JA 58; JA 
72-73, 76, 78-79, 80-82; 97-98, 99-100; 116 - Paragraph IIT; 
Hoh, 426-428, 434; 473-475; Initial Report of Board of Monitors 
to Judge Letts, Defendants’ Exhibit 20, pages 168-173, especial- 
ly Section B, entitled "Powers of Monitors"). Insofar as the 


record contains other facts relevant to this appeal, counsel 


for plaintiffs (except Cunningham) hereby adopts, as his own, 
the statement of facts contained in the Monitor's brief. 


ARGUMENT 


POINT I 


THE BRIEF FOR APPELLANTSIN ITS MAJOR ARGUMENTS, 
FILLING MANY PAGES OF ITS PRESENTATION, IS PATENTLY 


ADDRESSED TO A FALSE ISSUE. Some 37 pages of the Brief 
for Appellantgare wholly or partially given over to an 
attack upon a straw man. Mr. Edward Bennett Williams 
devotes his Brief to an elaborate attempt at showing 
that the Court below had no power to read the Consent 
Order as clothing the Monitors with other than "advisory" 
or “recommendatory" power. This thesis (never pro- 
pounded by Appellees or the Court below) recurs con- 
stantly throughout his Brief. It is repeated so often 
and so emphatically as to indicate that Appellants 
place major reliance upon it. (Brief for Appellants 


p. i, Questions numbered 1 and 3; & pp. 12, 17, 18, 
21, 22, 23, 24, 25, 26, 27, 29, 30, 31, 32, 36, 38, 
42, 47, 48, 50, 51, 52, 55, 56, 57, 58, 59, 62, 62, 
63, 70, 71, 85, and 86.) It will be useful to examine 


the precise language by which in a number of salient 
instances, the Brief for Appellants states this faise 


issue: 
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--. may the District Court ... modify the 
Gecree to confer upon the Monitors manda- 
tory rather than advisory powers ...? 


(Pages i - ii) 


"These petitions (the Monitors' and Mr. 
Schmidt's) sought to establish for the 
Monitors ... mandatory power over a Union's 


General Executive Board ... “ (Page 12) 


"On December il, 1953, Judge Letts issued 
his Memorandum Opinion holding that the 
if 


Monitors possessed mandatory powers ... 


(Page 12) 


"The Clear language of the consent decree 
confers upon the Board of the Monitors, for 
the most; part, purely advisory or recommend- 
atory functions ... it cannot fairly be 
construed to give the Monitors command 


powers or authority ... (Page 17) 


"... the Board of Monitors was to have 


authority only to counsel and recommend, 


but not to command. ..." (Page 23) 


" ... clearly ... the consent order limits 
the Monitors to purely recommendatory 


functions ..." (Page 26) 


pe 


(7) " ... there is nothing in the record to 
show that they intended the Monitors to 
have mandatory powers or authority to 
engage in a ‘general housecleaning'" 


(Page 31) 


" .. can there now be a modification to 


the effect that the Monitors may 


impose their will upon the Union officers ...?" 


(Page 47) 


"A purported modification of this consent 
decree resting on 2 theory that the Monitors 
have mandatory powers to remold the Union 
closer to their hearts' desire and that, 
until they have had their every wish 
gratified, the General Executive Board 

may not call a convention is flagrantly 
inconsistent with the original decree.“ 


(Page 50) 


"It (such a theory) removes from the mem- 
bers of the Union the control of their own 
affairs and places it in the hands of out- 
siders with virtually dictatorial powers..." 
(Pages 50, 52) 


(11) "the result of such delegation is that the 
Monitors rather than the Court, exercise 
judgment and order action and that the 
appellants risk punishment by the Court 
for contempt if they do not obey orders 
4ssued by the Monitors. This feature of 
the order appealed from makes appellants’ 
situation altogether unprecedented in the 
law. (Page 57) 


"and, since the Court may not thus abdicate 
its judicial function, the Monitors cannot 


be given the power to make orders an the 


nature of injuncsions." (Page 62) 


The Monitors never claimed nor exercised"mandatory" 
powers. At all time they knew that they were possessed of only 
advisory or recommendatory powers. Judge Letts? Memorandum 
Opinion (December 11, 1958) did not hold that the Monitors - 
possessed mandatory powers, By themselves, the Monitors have 
never claimed anything except advisory and recommendatory 
function. They admit that they possess no “command” powers 
or authority. The /Monitors, as such, have no power, for 
example, to force suspension or expulsion (Appellant's Brief, # 
Pp. 27). . Neither the Monitors nor counsel for pleinfirr 


below ever claimed that the Monitors alone have power 

to issue enforceable commands. (Appellants Brief p. 29) 
No such claim is made on this appeal. The Monitors have 
no right or authority of themselves to impose their will 
upon anyone. Still less have the Monitors mandatory power 
to remold the Union "closer to their heart's desire” or 


to have their "every wish gratified." The Monitors are 


not “outsiders with virtually dictatorial powers.” 
(Emphasis added.) ‘They have received no delegation or 


judicial power from the Court below. They do not exer- 
cise the power of judgment and the power to order action 
so as to expose Appellants to risk of punishment by the 
Court for contempt if Appellants refuse to obey 

“orders of Recommendation" issued by the Monitors. 

Least of all have they presumed, as Monitors, to issue 
injunctive orders as if they were judges. The Court 
below did not abdicate judicial function in favor of the 
Monitors. It did not give to the Monitors power to make 
orders in the nature of injunctions. No one is compelled 
to accept dictation from the Monitors. Nowhere in the 
record before this Court or in the record before the Court 
below is there a scintilla of evidence that such judicial 
powers were granted by the Court below to the Monitors or 
were gratuitously assumed by the Monitors. 


To address a lengthy series of arguments and ex- 
cursions against the various usurpations of power, authority 
and function just referred to is to miss the crucial point on 
this appeal. 

The Monitors do claim the power and the duty to 
make reasonable and relevant recommendations within the pur- 
view of the consent order. It does not much matter what these 
“orders of Recommendations" are called. The important thing 
4s that they were and are only recommendations, counsel, 
advice. They can never be elevated by the mere action of the 
Monitors into any level of higher authority, power or persua- 
sion. As Monitorial recommendations or advice they depend 
entirely upon their own inherent appeal to reason and good- 
will for effectiveness. This is true whether the Monitors seek 
to advise the appellants into compliance or the Court into en- 
forcement. What the Monitors by majority decision have con- 
tended, and what the Court below has approved, is that the 


Monitors have express and implied power, in cases where the 


defendants arbitrarily reject significant, reasonable and 
relevant recommendations, to seek enforcement of such recom- 
mendations from the Court of Equity below. ‘This is express 
(and implied} in the Consent Order itself (see last sentence 
of Section 2 of the Consent Order). It is implicit in the 
Monitorship as a quasi-receivership. 

This is the only interpretation of the Court order 
that makes sense. Oniy this interpretation avoids making mockery 
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of the Court below and of its Consent Order. Unless this is 
the proper interpretation of the Consent order, the latter 
was conceived and executed in fraud by Appellants and their 
attorney. The record shows clearly that this power to seek 
direction and supervision from the Court was intended by the 
parties who negotiated the Consent Order for the very purpose 
of meeting grave violations of the provisional constitution or 
serious misconduct by the privisional officers during their 
temporary regime. 

Under the consent decree, it is the Court alone which 
has and retains all of the "mandatory" powers the Monitors are 
charged in Mr. Williams' brief with usurping. The Court has 
never abdicated its judicial function and has never delegated 
power of enforcement to the Monitors. If the Monitors are 
persuaded that, because of bad will or for some other irration- 
al or arbitrary purpose, Mr. Hoffa and his associates arrogantly 
refuse to comply with a significant, relevant, and reasonable 
“order of Recommendation," they are not required to be passive 
and indifferent observers. They have the right and the duty 
to make an application to the Court, on notice to Appellants, 
to have such issues as defendat's bad will, irrationality, or 


arbitrariness aired as well as the significance, reasonableness 
and relevance of the “Order of Recommendation" involved. if 

the Court agrees with the Monitors, it is the Court which does 
the ordering and not the Monitors. The Monitors merely present 
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to the Court the reasons why in the first place they made the 
recommendation or gave the advice. It is up to the Court and 
to the Court alone to put behind the Monitors' recommendation 
the coercive thrust and majesty of the law. And, in this 
connection, the defendants are entitled to their day in court; 
so that they will have a full and fair hearing on all relevant 
issues (this is precisely what happened during the trial below, 
beginning November 5, 1958). 

All of this is abundantly clear from the Memorandum 
Opinion of the Court below: " ... if they (the Appellants) 
doubted the reasonableness of such recommendations, or doubted 
that the recommendations were pertinent to the basic purposes 
of the order, they had recourse to the Court. Upon such mat- 
ters of disagreement, recourse has always been available to 
the Court for its ruling and determination of the existing 
controversy." (JA 167) 

Judicial remedies are not wanting, continued the 
Court, if orders of the Court are violated. There is no ju- 
dicial remedy available merely to enforce or to punish non- 
compliance with orders of the Monitors: "Remedies are not 
lacking in our judicial processes if the orders of the Court 
are violated, disregarded or ignored, As of now they need not 
be mentioned or considered." (Emphasis added) (JA 171) The 
reason why they did not have to be considered or even men- 
tioned at that point was that no order of the Court had, before 
that time, been issued to back up any recommendation of the . 
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Monitors. The order under appeal was the first which the 
Monitors ever sought for the purpose of cutting through the 
obstructions provided by the manifest i11-wilil, lack of coop- 
eration and corruption of Appellants. Some of the orders 
which they refused to comply with are backed by such obvious 
common sense and justice as to tag their non-compliance with 
shameful bad faith. 


The Brief for the Appellants insofar as it mis- 


states the real and crucial issue of this appeal, creates 
many confusions. This confusion becomes twice confounded be- 
cause the A:peliants' attorney in his Brief also uses ambigu- 
ous language in stating the central issue of law involved. 
There are many places throughout the Brief for Appellants where 
Mr. Williams, in effect or in words, argues that the Monitors' 
function is limited (e.g., p. 26) to consultation, advice, 

and recommendation, as if he were arguing, without saying so 
clearly, that once the Monitors have given a recommendation 
they are functus officio; they have no power to go to the 
Court for instruction, supervision and direction, or to seek 
enforcement of significant, relevant and reasonable recommend- 
ations. In other words, Mr. Williams' language sometimes is 
susceptible, rather vaguely, of the interpretation that the 
Court below, as a Court of Equity, and the parties had no pur- 
pose except to commit recommendations of the Monitors to the 
absolute discretion of Mr. Hoffa. ‘This way of presenting the 


issue would of course make the defendants below come full 
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circle. Here they charge the Monitors with being dictators, 
imposing their will and their fancy, their heart's desire and 
their arbitrariness upon the defendants, But if the ambiguous 
theory now criticized is really part of the Brief for Appellants, 
they have successfully made of Mr. Hoffa and his associates 
dictators whose undisciplined and untrammeled will can veto the 
wishes of Appellees and even the will of a Court of Equity. 
Such a theory paints the bad faith and the fraud of Appeilants 
in flamboyant colors. It seems to suggest that Mr. Hoffa, et 
&l., have the right in their unfettered judgment to reject sig- 
nificant, relevant land reasonable recommendations;and the Court 
has no right even to consider the rationale of, or even to 
Listen to the issues raised by, the Monitors' recommendations. 
Indeed, on this theory, the Court is as impotent before the 
arbitrary checkmate interposed by Mr. Hoffa as the Monitors 
ares; because this “reasoning” strips the Monitors of the in- 
plied and express power to seek the supervision and direction 
of the Court and to ask the Court for enforcement (last sen-- 
tence of Section 2 of Consent Order). It is one thing for 
Appellees to admit that the Monitors do not in and of them- 
selves have mandatory power or judicial functions. It is 

quite another thing to argue that the Monitors' function is in 
every single respect strictly limited to advice to Appellants 
stripped of ail power, express or implied, to go back to the 
Court of Equity, for which the Monitors serve as eyes and ears 
and as quasi-receivers, for direction and enforcement. If 
some of the ambiguous portions of Mr, Williams' Brief are 


-16 - 


intended to make such a flat argument (and they seem to), then 
indeed the issue is joined, on this most important question of 
law on which in a sense the whole appeal hangs. The Monitors 
have never any more than the Court, sought to clothe their 
"orders of Recommendation" with command authority or mandatory 
powers. But Appellees claim that Monitorial functioning does 
not come to an end when recommendations have been made to 
Appellants. The Monitors, under the Consent Order, have the 
express and implied power to go back to the Court which ap- 
pointed them, and whose officers they are, for the purpose of 
obtaining direction and enforcement, where arbitrary obstruct- 
iveness and bad faith so characteristic of Mr. Hoffa and his 
associates (as this record shows) motivate non-compliance. 
"Even if the Appellants were to violate the consent 
decree, there is no provision for rescission and reinstatement 
of the status quo ante. The Court, under its contempt powers, 
could assure enforcement." (Appellants' Brief, p. 50) There 
are two things wrong with this statement. In the first place, 
4n the case of serious and flagrant violation of the Consent 
Order by Appellants, the Court does have the inherent power 
to rescind the Consent Order on proper application and hearing 
and to reinstate the status quo ante. In the second place, 
the Court is not limited to its contempt powers in order to as- 


sure enforcement. Sometimes even the most recalcitrant liti- 


gants obey Court orders without being motivated by fear of 


contempt. 


What is more, counsel for Appellants in the fore- 
going quotation makes a critical admission, which for all prac- 
tical purposes non-suits his entire argument alleging usurpation 
of power by the Monitors. "The COurt, under its contempt pow- 
ers, could assure enforcement." (p. 50) Surely he is not 
suggesting that defendants below would apply for contempt to 
punish themselves. Surely he is not implying that the Court, 
of its own motion and without a hearing, and without any pre- 
sentation by the Monitors or by the plaintiffs in the original 
action of evidence in a full court hearing, has the power to 
punish Appeliants for contempt. Only one rational explanation 
of this strange sentence is available; native honesty obtruded 
itself through the artificialities of needed defense: Mr. 
Williams admits that the Court has the power to enforce the 
consent decree. But he mutilates and limits the Court's power 
and imagination by confining both to a "Contempt" function. 
Moreover, since his hypothesis is violation by Appellants of 
the consent decreee, enforcement could only be initiated by 
the Monitors or the plaintiffs below, or possibly some inter- 
venor honestly sympathetic with the plaintiffs below. Such 
issues could only arise and be adjudicated after full hearing 
jn which the Monitors or the plaintiffs below or one of their 
class demonstrated that Appellants had failed to do something 


reasonably required by the Consent Order and its basic objective. 


POINT II 


THE BASIC ARGUMENT OF THE BRIEF FOR APPELLANTS IS 


EQUIVALENT TO THE THESIS THAT UNDER THE CONSENT ORDER APPEL- 
LANTS HAVE A RIGHT TO BE ARBITRARY AND TO|ACT IN BAD FAITH. 
Experience teaches that most writings in any language are sub- 
ject to differences of interpretation. No statement or legal 
document, rationally put together in the form of many connected 
sentences, can be limited in its meaning to what it states ex- 


pressly. One can always unpack implications from the most 


tightly linked group of express articulations. Ina number of 
| 


places the Brief for Appellants admits that the Consent Order 


imposes upon Appellants obligations (pp. 55 6, 7, 19, 21, 22, 24, 
hi, 55, and 56), and Equity imputes an intention to fulfill 

an obligation. Mr. Williams' Brief also admits that the Con- 
sent Order is implicit with powers not expressly put into words. 
He admits certain powers created or recognized in the Consent 
Order, but implied (pp. 22, 24, 38, 68). He seems to admit 
that the Monitors have the right to make reasonable and rele- 
vant recommendations to implement the objectives of the Consent 
Order. Moreover, the Brief for Appellants (passim) claims that 
Appellants have the right to refuse obedience to Monitorial 
recommendations which are neither reasonable nor relevant to 
the purposes of the Consent Order. Both the Monitors and the 
counsel for the plaintiffs below concede this. (JA 434) The 


matter cannot rest here. 


It seems clear in principle, and from the Consent 
order itself, that the Appellees would at all times have the 
right to apply to the Court for decision on issues of inter- 
pretation, relevancy, reasonableness, supervision, direction, 
and enforcement. It is not clear from their brief that Appel- 
lants would go that far. Any other view would substitute ju- 
dicial impotence and partizan self-help (the law of the jungle) 
for the time-honored processes of our courts of justice in the 
handling of such inevitable issues, whether they arise in good 
faith and because of honest disagreement, or whether they are 
part and parcel of a campaign by one of the Appellants to use 
litigation as a tool for harrassment and obstruction. 

It is the central contention of this Brief, and has 
peen the contention of its author from the beginning of the 
negotiations for the present Consent Order, that the Monitors 
have the right to seek from the Court enforcement, instruction, 
and direction, where the Appellants arbitrarily reject relevant 
and reasonable and significant recommendations made by the Mon- 
itors to achieve the objectives of the Consent Order. In other 
words, where Appellants arbitrarily or out. of bad faith reject 
or refuse to comply with significant, reasonable and relevant 
recommendations of the Monitors, the Court, on the application 
of the Monitors, and after proper notice and hearing accorded 
to Appellants has the right to issue an order to enforce the 
objectives of the Consent Order, and it has all of the other 
rights which are express and implied in the last sentence of 


- 20 - 


Section 2 of the Consent Order. In addition to the right to 
enforce Monitorial recommendations, the Court has retained by 
the Consent Order the right to exercise supervision and to give 
direction to the Monitors for the purpose of fulfilling the 
basic objectives of the Consent Order. If Appellants by their 
Brief deny this (and they seem to), they have never done so 
flatly and clearly, apparently because they are themselves 
confused by the false issue which they insistently and con- 
sistently raise and by the ambiguity of their language in deal- 
ing with the real issue, a verbal ambiguity which seems to re- 
flect an intellectual one. 

To deny that the Court has the right to enforce on 
proper notice and after full hearing a reasonable and signifi- 
cant recommendation of the Monitors relevant to the purposes 
of the Consent Order and designed to implement those purposes, 
4s tantamount to an affirmation by Appellants of their right 
to be arbitrary in obstructing fulfillment of the Consent Order. 
Such a denial is logically implicit with the contention that the 
defendants below have the right to act in bad faith for the 
purpose of frustrating the objectives of the Consent Order. 
This follows because, upon the basis of the argument here made, 
the Monitors only have the right to seek enforcement of reason- 
able, relevant, and significant recommendations developed for 
the purpose of fulfilling the basic objectives of the Consent 
Order in circumstances where Hoffa, et al., oppose such imple- 


mentation of the Consent Order arbitrarily or out of bad faith. 
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The issues involved may be raised only on due notice and must 
pe submitted to full hearing before the Court below can make 
rulings respecting the reasonabless, relevance, significance, 
and efficacy of the Monitorial Order of Recommendation to 


accomplish a purpose expressed or fairly implied in the Censent 


order and respecting the validity of the objections to the 


recommendation. Clearly the parties must have a forum in which 
such differences of opinion can be debated and from which they 
can derive an authoritative resolution of such controversies. 
The essential point is, however, that if Mr. Williams rejects 
the rights of the Monitors, as officers of the Court, to seek 
airection, superivision and enforcement of proper Monitorial 
orders by emphasizing Appellants’ right of non-compliance, he 
is in effect saying that the Consent Order guarantees to Mr. 
Hoffa the right to use his absolute and uncontrolled voluntar- 
ism, no matter how tainted with arbitrariness, bad faith, or a 
criminal desire to shield gangsters and racketeers, as a means 
of thwarting not only the recommendations of the Monitors (which 
on this hypothesis are reasonable, relevant, and significant), 
put even the Court itself. Both the Monitors and the Court 

are reduced to the role of impotent observers of Mr. Hoffa's 
arbitrariness or bad faith. 

It is indisputable that the Consent Order expressly 
provides: that “the Monitors * * * * are subject as officers 
of the Court to supervision and direction of the Court in per- 
forming these duties as hereinafter enumerated." (JA 59) To 
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what purpose is such "supervision” and "d4rection” exercised? 
What do the words mean? It is, of course, supervision and 
direction of the Monitors, But since Equity does nothing in 
vain, and looks to substance rather than form and imputes an 
intention to fulfill an obligation, supervision and direction 
of the Monitors must have a relationship to the fulfillment of 
the Consent Order. It is clear from the whole Consent Order 
that the Monitors have at least an implied power to serve as 
the eyes and the ears of the Court to implement the purposes of 
the Consent Order. Surely, the power of the Court to supervise 
and direct the Monitors in the performance of their enumerated 


(as distinct from defined) duties would be an exercise in futi- 
lity or the merest gesticulation of political or judicial 
calisthenics, if the Court's supervision or direction was sub- 
ject to defeasance because of Mr. Hoffa's bad will, his arbi- 
trary will or bad faith. Under such a theory, the Monitors 
could propose, the Court could ordain, but Hoffa could reject 
both the ordinance and the proposal arbitrarily and out of bad 
faith. And the record below is replete with evidence that he 
would. 

The last sentence of Section 2 of the Consent Order 
was added at the instance of the Court, itself, for the 
very purpose of emphasizing enforcement power in the Court 
of reasonable and substantial recommendations of the Monitors 
relative to the purposes of the consent order. (JA 473-475) 
Mr. Schmidt's statement on November 5, 1958 was nothing but a 


repetition of many similar statements heretofore made by him 
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to the Monitors and to the public. Mr. Schmidt was simply 
asking the Court to go back in memory to the fateful collo- 
quy in Chambers on January 23, 1958, when the final text of 
the Consent Order was hammered out. This record and the rec- 
ord of the Monitorship are replete with many similar statements, 
made by Mr. Schmidt, and undoubtedly called to the attention of 
Mr. Williams. (See Monitors' Exhibit 79; and Mr. Schmidt's 
dissent in the Monitors' Initial Report.) ‘The record is de- - 
void of any indication that Mr. Williams at any time sought 
to refute Mr. Schmidt's account of the intention of the par- 
ties at the time when the Consent Order was formulated. Indeed, 
on the last day of the trial below (Thursday,November 13, 1958) 
as the transcript of proceedings below show, beginning on page 
720, the following colloquy took place: 
MR. O'DONOHUE: May it please the Court, I be- 
lieve Mr. Schmidt would like to make a statement or in- 
troduce evidence with reference to his motion to reform- 
ation or modification of the decree relative to certain 
statements that were made prior to the signing of the 
decree, 
MR. SCHMIDT: If your Honor remembers, in ny 
opening remarks, I indicated that there were two im- 
portant colloquys invoiving the intention of the par- 
ties with respect to the Consent Decree, one that took 
place on the 20th and the other on the 23rd of January, 
as nearly as I can remember it, of this year, and I 
thovght that if your Honor had no particular objections 
to it, I would take the stand in that connection. 
As Mr. ‘Schmidt had said in his opening remarks 
(gA 474), he had written a contemporaneous memorandum, in his 
hand as he spoke, detailing the highlights of the conference 


in Mr. Williams' office at which the Consent Order was formulate 
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on January 20, 1958. Mr. Schmidt, as the transcript below 

(pp. 722 ff) demonstrates, tried to take the stand in order to 
show that the attorneys who framed the Consent Order had, from 
the beginning, agreed, first (on January 20, 1958) in Mr. 
Williams! office and then later in the Judge's Chambers, that 
the Monitors were to have the right to seek Court enforcement 
of proper Monitorial recommendations, in cases where Appellants 
arbitrarily rejected such recommendations. Mr. Williams 
strenuously objected (p. 721): 

MR, WILLIAMS: Your Honor, I would like to be heard 
on that. I listened to what Mr. Schmidt said in his open- 
ing. I am not going to argue to your Honor the truth or 
falsity of that, because I think it has no pertinency here.. 

Then he proceeded to rationalize his objection with 

the argument "that extrinsic parole evidence is not admissible 
to change" the consent or “in any way characterize it." 

That was a convenient argument, because Mr. Williams 

was at that time confronted with the horns of a = dilemma: 

If he averred the falsity of what Mr. Schmidt seid, 

the Judge who was present when this very matter came up for 
discussion in Chambers on January 23, 1958, would from his own 
memory know that Mr. Williams was either mistaken or misstating 
what had actually occurred. If on the other hand Mr. Williams 
conceded the truth of Mr. Schmidt's remarks, he would be yield- 
ing on the central contention of the Appellees on this appeal: 
that the Monitors do in fact, under the terms of the Order it- 
self, and because of the frequently expressed intention of the 


attorneys who framed it, have the right to seek enforcement of 
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reasonable, relevant, and significant Monitorial recommendations 
against their arbitrary repudiation by defendants below. The 
result was that Mr. Williams maintained a discreet and noncom- 
mital silence. That did not prevent Mr. Williams from aver- 
ring erroneously or falsely in the Brief for Appellants: "More- 
over, even if it were proper to resort to the background of the 
Consent Order for aid in its construction, nothing in that back- 


ground supports a construction giving the Monitors command pow- 


ers and unrestricted range of interference." (Appellants' 


Brief, p. 17; see also pp. 31, 38 and 42) 

Nor does Mr. Williams' espousal of a position dia- 
metrically opposed to the position taken in points 1 and 2 of 
this Brief, prevent him from quoting, apparently with approval, 
the Initiel Report of the Monitors to the District Court below: 

“The Union's position was all the more reasonable 

in view of the declaration by the Monitors in their ini- 
tial report to the District Court that: 

'In the event there should not be compliance ... 

the Board of Monitors will request instructions from 
the Court ...' (Appellants' Brief, p. 71)" 

The offer of testimony which Mr. Schmidt made on 
the last day of the trial below (Transcript p. 720-721) may 
not have been necessary in view of the Court's personal know- 
ledge of the conversations between the parties as to the in- 
tention of the parties and as to the intended power of the 
Monitors to seek enforcement, direction or supervision from 
the Court. But it would certainly have placed into this rec- 
ord a memorandum that could not be gainsaid and a description 


o 
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of the conversations of the parties at the time when the Con- 
sent Order took its final shape. 
While the Appellants do not say so candidly and clear- 
ly (because they do not meet the real issue and they are de- 
ceived by their own ambiguities) the drift of their argument 
seems to be that Mr. Hoffa, by the Consent Order, obiigated 


himself only and solely to listen to recommendations of the 


Monitors and to consider those recommendations and then to do 


as he jolly well pleased, regardiess of Monitors, Courts, or 
anyone else. Of course Mr. Hoffa, as the record below shows 


and as can be judicially noticed from the admissions made by 
Hoffa before the Senate Select Committee, has been doing pre- 
cisely that so long that his habit serves him as a claim of 
right. According to Appellants’ Brief (p. 24) the Monitors 
have an authority which is severely limited (by the adverb 
"only") as follows: 
"(the authority of the Monitors is)only to seek 
to persuade the General Executive Board ... The General 
Executive Board is not required to yisid to the persuasion. 
It must receive the Monitors’ counsel and recommendations, 
and is then free to act in its own best judgment. 
" |... nothing in the Consent Order requires the 
Union to accede to any desire of the Monitors that it deems 
unwise and unsound." (p. 24) 
Apparently there is no standard to which the "vest 
judgment" of the Executive Board must conform. It enjoys a 
built-in finality if not infallibility of judgment. The good 
or bad faith of the Whion on this argument can not be tested 


when it claims that it is refusing to obey a Monitorial 
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recommendation because it deems that recommendation "unwise 

or unsound.” One must of course proceed with this critique 

of the Brief for Appellants somewhat tentatively and speculative- 
ly, because the Appellants' argument has been so fouled in the 
coils of ambiguity, failure to make proper distinctions, ab- 
sence of forthright statements, and confusion of issues as to 
prevent easy recognition of the precise position taken on this 
most important point. What, precisely, would be the position 

of Mr. Williams in a case where it could be shown that Mr. 
Hoffa, out of an arbitrary desire to cover up an embezzlement 
perpetrated by one of his friends in the Teamster officialdom, 
flatly rejected a recommendation by the Monitors to apply the 
provisional constitution to such an embezzler by blindly relying 
on his power to reject the recommendation? Would Mr. Williams 
say that the Monitors, of and by themselves, can only try to 
persuade, and if Mr. Hoffa, for any reason at all or no reason, 


rejects the Monitorial recommendation, the Monitors are power- 


less to proceed further? Would he take the position that the 


Monitors, in such a case, would not even have the right to 

pring the matter to the attention of the Court or to seek en- 
forcement of its recommendation, despite Mr. Hoffa's exhibition . 
of ba@ faith or arbitrariness? Would he take the further po- 
sition that even if the Monitors have the power to refer the 
matter to the Court for its direction or enforcement, the 

Court is powerless because in the last analysisthe decision in 


such matters rests entirely in the absolute discretion of Mr. 
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Hoffa? Nowhere in the Brief for Appellants do I see a forth- 
right treatment of such questions. 

The record below shows that Mr. Hoffa is a usurper. 
It is indisputable that he is only a provisional general pres- 
4dent. He has no de jure title to office. Yet there are rather 
clear implications throughout Mr. Williams' Brief that the Union, 
in effect, belongs to Mr. Hoffa and his associates, and that the 
latter have an unconditional claim upon their offices. What 
they do as officers is their business, not the Court's nor 
the Monitors’ nor the members! Any attack upon Mr. Hoffa is 
extravagant despite the remarkable unanimity displayed (as 
this Court must judicially notice) by the AFL-CIO in expelling 
the Teamster-Internation because of the misdeeds of Mr. Hoffa 
and his associates, the McClellan Committee, the newspapers 
and the Court below. The theory of the Brief for Appeliants 
seems to be that Hoffa has a right to be arbitrary in his de- 
cisions and actions under the Consent Order. He even has the 
right in that connection to be motivated by bad faith. Indeed, 
he has the right to be guilty of the most monumental stupidity 
or arrogance as well as the most glaringly unconstitutional 
dictatorship. ‘The Monitors can only recommend or appeal to 
his non-existent good will or his judgment, warped as it is 
with egomania. Not even the Court has any power to effectuate 
the objectives of the Consent Order. Although Mr. Hoffa has 
usurped his office by a rigged election and is only @ provision- 


al general president, he can veto a Court of Equity of the 
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United States. Such a view of Hoffa's power under the Consent 
Decree is the only one that squares with the theory that the 
Monitors have no right under the Consent Decree to seek in- 
struction or enforcement from the Court of relevant, significant, 
and reasonable recommendations designed to accomplish the ob- 
jectives of the Consent Order, but thwarted by the veto of Mr. 
Hoffa, et el., acting out of bad faith or acting unreasonably, 
whimsically, or arbitrarily. 

On August 5, 1958, as the Senate Select Committee 
Hearings, Part 36, indicate, Senator Mundt questioned Mr. 
Williams about the authority of the Monitors. Here are the 


highlights of the interrogation taken from the printed hearings 
beginning a page 13279: 


SENATOR MUNDT: And would you just give a quick, 
brief run-down of what their (the Monitors) responsibilites 
are, and what their authority is, if any? © 


MR. WILLIAMS: Yes, sir ... under this Consent 
Decree ... the Board of Monitors is given jurisdiction 
over, first of all, democratic procedures within the 
Union. They have the right to counsel with or make re- 
commendations to the General Executive Board of the 
Teamsters on these matters: On the election of officers, 
on the right to honest, advertised elections, on the 
right to fair, ‘uniform qualifications to stand for of- 
fice, and, furthermore, on the right to freedom to ex- 
press views at meetings. 


"In other words, theyhave been given the juris- 
diction voluntarily by the IBT to police intra-Union 
democracy. 1 


"Secondly, they have been given jurisdiction vol- 
untarily by the International under the presidency of 
the witness (Mr. Hoffa) to police financial and accounting 
controls and precedures of the International. : 


| 
"Tey are authorized to, and they have already, 
Senator Mundt, made an audit of the International, through 
Price Waterhouse, and they are continuing to make 
other audits at the local levels through this same account- 
ing firm. (This happens to be untrue, as the record shows ) 


"tn addition, they have been empowered to see that 
no officer of the International has any conflict of in- 
terest in the performance of his duties. In other words, 
if any officer of the International has anything which 
can be construed as an investment which might conflict, 
or an interest which might conflict with the full per- 
formance of his duties to the Internationa, the hart the 


authority to police this and bri it |to the attention 
Or the Court ... 


"again, they are authorized and empowered to look 
into the situation of trusteed locals ... (pp. 13279-13280; 
emphasis added) 
What does it mean to say "they have an authority 
to police"? Mr, Williams admitted that the Monitors have 
authority to "police" and to bring to the | attention of the 
Court conflicts of interest. One is left wondering why, if 
such matters can be brought to the attention of the Court, and 


4f such may be policed by the Monitors, fulfillment of the 


other obligations of the Consent Order may not be similarly 
- | 


policed and similarly brought to the attention of the Court. 
One is tempted to wonder further what happens when the attention 


of the Court is directed to such things. Is the Court impotent? 
If it has been called to the attention of the Court that Hoffa 
has been guilty of the dirty ingenuities of a scoundrel, is 

the Court powerless under the Consent Order to adpot remedial 
measures? Must the Court and the Plaintiffs and the Monitors 
be long-suffering, no matter what Mr. Hoffa and his feliow 
provisional officers do? Is there no remedy to expel them 

from office? In fine, is a Court of Equity subject to whimsies 
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and arbitrary velleities of a man like Hoffa when it comes to 
implementation of the objectives of the Consent Order? 

While Mr. Williams did not directly answer the next 
question propounded by Senator Mundt, he evidently wanted to 
leave the impression that he had: 


SENATOR MUNDT: I would like to ask a question 
about the consent decree ... 


"tg there anything in that arrangement whereby the 
recommendations of the Board of Monitors have to be ac- 
cepted? Or what happens under the Consent Decree if the 
Board of Monitors unanimously recommends to the Teamsters 
that this be done and the Teamsters say: ‘We don't think 
this is right, we can't do it, or we wouldn't do it.’ 


"Tf you have an impasse, what happens? 


MR. WILLIAMS: At this moment, Senator, that 
situation has not taken place (as the record shows herein 
this answer was something less than the truth). 


SENATOR MUNDT: I understood that you said they 
have all been followed. But this is a conceivable con- 
tingency. I am wondering, under the terms of the Consent 
Decree, what. happens then? 


MR. WILLIAMS: Under the Consent Decree, if there 
were an arbitrary pattern of non-cooperation by the Gen- 
eral Executive Board and its president, with the recom- 
mendation of the Board of Monitors, an arbitrary pattern 
of ignoring the Board and failing to cooperate, the Board 
has taken the position, through its chairman, Mr. O'Donoghue 
that it should go to Judge Letts, who is the judge who 
signed the Consent Decree, and call these facts to his 
attention for what action he would take, 


SENATOR MUNDT: In other words, you are telling us 
that this Board does have some power, that there are some 
teeth in it, that if over a period of time a pattern were 
developed, that they could enforce it, or they could go 
to the Court and ask him to enforce it? 


MR, WILLIAMS: TI am saying that under the Decree, 
they have recommendatory and advisory powers only. As 
of this date, the question of whether they have teeth or 
not is a moot question because it has not arisen. Everything 
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has been abided by. (Again, this is less than the truth) 


SENATOR MUNDT: Is there any question in your 
mind but what the Court, if it desired, could enforce 
the recommendations of the Board if the Board found that 
there were this arbitrary unwillingness, which, happily, 
does not exist, but which could exist? 


MR, WILLIAMS: I don't want to leave you with 
the impression for a moment, Senator, that the General 
Executive Board has surrendered the autonomy of this 
International to the Board of Monitors. 


SENATOR MUNDT: I am trying to find out what the 
facts are. 


MR, WILLIAMS : I don't want to suggest to you 
for a moment that the Board of Monitors can run this Union 
under the Decree, because we have not given them that kind 
of power. We have given to them advisory and recommenda- 
tory power, and we have adhered to their recommendations. 
(As the record shows, this is not true) 


"Tf we should refuse to accept their recommenda- 
tions in an isolated case here and there, certainly 
there would be nothing they could do about it, because 
we retain in the Executive Board and in the president 
the final power to act in the administration and control 
of this Union. But I did say to. you that if there were 
an arbitrary flaunting(obviously the word intended was 
flouting) as a pattern of the advice and recommendations 
of the Board of Monitces, then they have taken the position, 
and I suppose the chairman of the Board is in a better 
position to answer than I what he conceives his own func- 
tions and powers to be, that they could go to the United 
States District Court and seek relief there. 


SENATOR MUNDT: What I am trying to establish 
primarily, Mr. Williams, in my own mind, is whether or 
not this Board has a degree of administrative responsi- 
bility and authority which would indicate that perhaps 
some of the questions that we propose to ask should be 
directed to them instead of Hoffa and Bennett or Hoffa 
counseled by Bennett. 


"Tt appears to me, then, from what you have said, 
that whatever questions are pertinent to this inquiry 
can appropriately be directed to Mr. Hoffa, and that he 
continues to function as the president of the Teamsters, 
and he has not flaunted these things too arbitrarily; 
he is the man in control and can also speak with authority 
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and as a free agent. Is that correct? 


MR. WILLIAMS: Senator, may I say to you I hope 
this Committee will, in the exercise of its functions, 
and in the spirit of fairness cail the two chairmen of 
the Board of Monitors who have sat in the office over 
the past six months during Mr. Hoffa's administration, 
and ask them, as impartial officers of the Court, whether 
or not this Union has been conducted in the spirit of 
this decree, which decree, I may say, encompasses more 
reforms, I think, than an te ioratton that = been 
proposed in either house of Congress, Lookin toward 
the restoration of Union democracy an e control of 
finances of the international. (emphasis added) 


SENATOR 'MUNDT: ... I am trying to get a general 
idea of his (Mr. Hoffa's) status, vis-a-vis the Court, 
and vis-a-vis his office. 

The only thing I understand is that they entered 
into a voluntary consent decree and thet Mr. Hoffa is 
here to accept or reject recommendations that are made 
by the Board of Monitors... 

"But I thought you said he had the right to 
reject them. That would indicate to me that he was a 
free agent. 


MR. WILLIAMS: Senator, perhaps this would 
answer your question. M:. Hoffa is here to cooperate 
with this Committee and answer any questions that are 
asked bona fides, which are relevant and germme to a 
legislative purpose, which is the sole function for 
which this Committee sits ... 


SENATOR CURTIS: Mr. Williams, these Monitors 
who are officeys of the Court, as I understand it, are 
they confining their function to the current operation 
of the Union? 

They are not exercising any powers of investiga- 
tion over past acts, are they? 


MR. WILLIAMS: Senator, I would have to say to 
you that it was my concept of this decree, when it 
was entered into, that they would confine themselves 
to the current operation of this Union, but the fact 
4s otherwise, because they have looked into grievances 
which are very, very old ... (pp. 13280-13283) 


It will be observed that Mr, Williams carefully 
parried and refused to answer the direct questions involved, ~ 


Instead of giving his own answer, he kept giving Mr. 
O'Doncghue 'a, or the answer of the majority of the Board of 
Monitors. Actually, nowhere in the record couid he substan- 
tiate the answer which he attributed to Mr. O'Doncghue to the 
effect that it would be necessary first to establish a 


pattern of non-compliance. The word "pattern" nowhere appears 


in the Consent Decree or anywhere else, except in Mr. Williams’ 
testimony before the Senate Select Committee of August 5, 1958. 


The Monitors and counsel for the plaintiffs below have taken 
the position that one refussl, if significant, and if the 
order of Recommendation involved is reasonable and relevant 

to the purposes of the Consent Decree could serve as the basis 
for an application by the Monitors to the Court below for the 
purpose of seeking direction or enforcement. What is signifi- 
cant about the foregoing quotation is the carefully contrived 
strategy by which Mr. Williams refused directly to answer 
Senator Mundt; and therefore refused to directly commit him- 
self on the question whether the Monitors had the right, 

under the Consent Order, which Mr. Williams himself largely 
formulated, to apply to the Court for enforcement of a 
reasonable, significant and relevant Monitorial recommendation, 
despite the ill will or the arbitrariness of Mc. Hoffa, et 

al, in refusing to comply. He aiso fails to explain how 

the reforms effected by the Consent Decree can be more 
effective than legislation unless some sanction can be applied 


to Mr. Hoffa's customary effrontery. 
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POINT III 


THE MONITORS HAVE AN IMPLIED BUT CLEAR RIGHT, UNDER 
THE CONSENT ORDER, TO RECOMMEND HOUSE-CLEANING MEASURES TO 
APPELLANTS. Mr. Williams constantly repudiates the idea that 
the Monitors have the right to make any recommendations 
respecting the elimination from the Union of corrupt, racket- 
eering, and criminal leaders.(Appellants' Brief, pp. 10, 12, 
16, 21, 26, 27, 28, 29, 31, 33, 47, 63, 72 and 73) In effect 
Mr. Williams seems thus to deny Mr. Hoffa's duty to enforce 
the provisional constitution in this respect, It is scarcely 
necessary, however, to labor this point, since it has been 
adequately covered in the record (JA 425-433; Initial Report 
of Board of Monitors to Judge Letts, Defendants' Exhibit oO, 
pages 116-121; 165-204, especially section 'b' entitled 
“powers of Monitors", page 170-171, section 8 entitled 
"McClellan Committee's Charges" pages 175-176, section 'm' 
entitled “Fifth Amendment and Union Leaders' Responsibility” 
_pages 178-179; subdivision 'r' entitled "Elimination of 
Criminals from Union", pages 180-181, section 2 on pages 180-183 
entitied "The Provisional Officers Have Not Eliminated Unsavory 
Characters"; section 6 on page 185 entitled “The Provisional 
Officers Pake No Effective Steps to Institute Needed Reforms 
in Local Unions"; section 7 entitled "Conflicts Of Interest 
Are Permitted to Endure", page 185; section 8, entitled 


"Provisional Officers Tolerated Lawlessness in Locais"”, pages 
185-186, section 13 on page 187 entitled "The Case of Mr. 
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Belles"; sections 20 and 21 on page 191 entitied respectively 
"Mme Constitutional Provision Respecting Surety Bonds" and 
"Double Standard of Guilt"; JA pages 76-773 and the original 
and amended complaints herein.) 


POINT IV 


THE CONSENT DECREE IS NOT VOID FOR UNCERTAINTY. The 
"argumentation" by which the Appellants seek to demonstrate 
that the Consent Decree is void for uncertainty is so highly 
artificial and is the result of such a belabored attempt at 
construing words and facts out of their proper meaning and 
context as to deserve scant attention, In his summary, Mr. 
Williams put this "argument" as follows: Even if the Consent 
Decree were construable or modifiable to grant the Monitors 
command functions and authority to act in all areas of Union 
affairs, the order appealed from, by requiring compliance with 
all future Board of Monitors orders of recommendation that 
are reasonable and relevant to the basic purposes of the 
Consent Ovder (J.A. 280) is void for uncertainty. (Appeliants' 
Brief, page 18.) 

The short answer to this twisted argument is that 
the Consent Order is not construable or even modifiable so as 


to grant the Monitors command function and authority to act in 


all areas of Union affairs. It is, for example, clear on the 


face of the Order and from the earliest practice of the Monitors 
that the latter have no right to intrude into collective 
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bargaining, representation cases, contract enforcement , 

and arbitration of grievances. It is equally clear from the 
Consent Order that the Monitors have no right to intrude upon 
the political allegiances of Appellants, or to agitate for 
their preferences as to legislation or political party. There 
was never, therefore, any question of the Monitors "seeking to 
act in all areas of Union affairs." 

Actually, there would be no need for these tawdry 
and counterfeit dialectics on behalf of Appellants if Mr. 
Williams had the inclination to read Judge Letts' Memorandum 
Opinion carefully ‘and fairly. He is able, for example, on 
page 55 of the Appellants' Brief, to write: "The instant order 
does not provide that the appellants mst obey unreasonable 
orders of the Monitors, only that they must obey those that 
are ‘reasonable and relevant.'" Obviously, a future order 
qua future is neither reasonable nor relevant, since it does 
not exist and cannot even be appraised from the point of view 
of reasonabieness and relevance. Cases like United States v. 
Cohen Grocery Co., 255 U.S. 81 (1921) have no application here. 
They deal with the question of substantive due process in 
criminal law. A crime must be defined clearly so that those 
obligated by the criminal law may know with reasonable certain- 
ty what they are to do or what they are to avoid doing. ‘That 


is elementary, substantive due process. We are not here 


dealing with a definition of crime in a penal law. We are 


dealing with what is, as the act of Monitors, admittedly purely 
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a recommendation. Now this recommendation is either relevant, 
significant, and reasonable, or it is not; and such a recon- 
mendation may conceivably be rejected for gound and unsound 
reasons. In either case, the questions of significance, 
relevance, reasonableness and the validity of objections can 
be presented to the Court. 

Good faith compliance by appellants with a Consent 
order means, if it means anything at all, that they ought to 
be sincere and in good faith when they claim in Court that a 
particular Monitorial recommendation is not in fact reasonable, 
or relevant, or significant. If they are lying about such 
contentions to themselves and to others, they are hardly in 
good faith. If they are sincere and mistaken, their error 
can be corrected by their day in Court. If they are right, 
they can have the Court correct the Monitors. It is little 
short of folly to argue that "the order appealed from, to the 
extent that it confers upon the Board of Monitors power to 
issue orders required to be obeyed on pain of contempt, is an 
invalid delegation of judicial authority." The order appealed 
from does not to any extent confer upon the Board of Monitors 
power to issue orders required to be obeyed under pain of 
contempt. Hereis, again, the purest kind of. ignoratio 
elenchi. One might as reasonably argue that the order appealed 
from, to the extent that it confers upon the Board of Monitors 
the powers of the President of the United States, is invalid! 


It is equally irrelevant to argue: “The requirement 
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that appellant obey future orders 4s ... void for uncertainty. 
It would be void even if the future orders were issuable by 
the Court itself, rather than by the Monitors. The delegation 
of the ordering power to the Monitors makes the order appealed 
from doubly invalid." (Appellants' Brief, p. 56) ‘There has 
been no delegation of ordering power to the Monitors. Mr. 
Williams is disturbing himself needlessly about facts and 
4ssues which do not exist. What, however, does he mean when 
he says that even if "future orders were issuable by the Court 
itself, rather than by the Monitors, "they would be void.'* - 
If he is talking about future (i.e. presently non-existent) 
orders, it would seem a part of prudence to wait until the 
future becomes present before discussing them. Until existence 
gives them form and specification, one can searcely appraise 
them. It would be as absurd to argue that the future orders 
of this Court will be void. If he means that there is some- 
thing irrational and illegal about the attempt of a Court to 
hold someone in contempt of Court, under a future, unissued 
order, there could be no dispute; except that one is left 
wondering how such an irrational procedure could even be 
attempted. 

There is no "standardless order" which effectuates 


"Yan invalid delegation to the Monitors of judicial power.” 


The consent order contains standards which Mr. Williams him- 
self largely drafted; and there is no delegation whatever of 
judicial power to the Monitors. The Monitors must come to the 


Court on application, and notice to defendants, pefore judi- 
cial power can be invoked. Mr. Williams' contentions are 50 
wildly remote from the relevant facts in this case as to 
suggest that he is talking about another case. On page 57 of 
the Appellants' Brief Mr. Williams writes: "When the National 
Labor Relations Board makes an order ... and it is not obeyed, 
the Board petitions the Court for an order of enforcement. 

The violator is not guilty of contempt for violating the 
Board's order, but only for violating the Court's enforcement 
order." Is it really possible that Mr. Williams does not 
perceive that this principle is precisely true of the Board 
of Monitors? When the Board of Monitors makes an order of 
recommendation, which is relevant, reasonable, and significant; 
and when that order is not obeyed by the defendants because 
of i111 will or because of arbitrariness; the Board of Monitors 
has a right to petition the Court below for an order of en- 
forcement or for any other direction which in its supervisory 
judgment it deems appropriate. 

"the order appealed from, as we read it, authorizes 
the Monitors to command action by the appellant and subjects 
the appellant to contempt action for disobedience. I€ makes 
no provision for an application by the Monitors to the Court 
for a compliance order before contempt sanctions may be 
4mposed. If we read the order and the memorandum opinion, 


such pre-contempt compliance proceedings are dispensed with." 


(pp 57-58, Appellants' Brief) ‘This preposterous reading is 
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traced to the Memorandum Opinion of December 11, 1958, and the 
order. appealed from dated February 9, 1959. Mr. Williams 
carefully refrains from quoting the language from which such 
ridiculous meaning is derived. ‘Indeed, on the next page of 
his brief (page 58), Mr. Williams quotes from the Memorandum 
Opinion the very language of the Court below which completely 
contradicts Mr. Williams' bizarre construction: "... if they 
(the appellants) doubted the reasonableness of such recommend- 
ations, or doubted that the recommendations were pertinent to 
pasic purposes of the order, they had recourse to the Court. 
Upon such matters of disagreement, recourse has always been 
available to the Court for its ruling and determination of 
the existing controversy." Why bother going to Court to 
demonstrate that a Monitorial recommendation is unreasonable? 
Just disobey it without giving or having even the flimsiest 
reason. The Court and the Monitors can't do a thing about 

it: 

Unless Mr. Williams is prepared to argue that the 
defendants below by the Consent Order assumed no obligation of 
any kind in the face of recommendations by the Monitors, 
where those recommendations are significant, reasonable, and 
relevant, he must agree with Judge Letts that 

"the failure of the Teamsters to cooperate and to 

accord good faith compliance with the orders of 
recommendation of the Monitors to achieve the 
basic purposes of the Consent Order has occasioned 
loss of valuable time. Now that the views of the . 


Court respecting ary! matters in dispute are 
known, the Court will expect prompt compliance — 


with such orders of recommendation which have been 
made, and such reasonable orders of recommendation 
as may be made by the Monitors, touching the 

matter of house-cleaning, and compliance with all 
provisions tending to assure that the next conven- 
tion will be organized and conducted honestly in 
such a manner as to be free of control by labor 
bosses while promoting in all respects the interests 
of the dues-paying members." 


The very next paragraph provides the key. It 
tndicates that “remedies are not lacking in our judiciai 


processes if the orders of the Court are violated, disregarded 


or ignored.” (emphasis added) The Court does not say "if the 


orders of the Monitors are violated." 

The remainder of the brief for Appellants on this 
point derives from such an absurd reading of the facts and of 
the Consent Order, of the Memorandum Opinion, and of the 
Order appealed from as to be unworthy of rebuttal. It carries 
with it, on its face, an inherent rebuttal. No judge could be 
so stupid as to perpetrate what the Brief for Appellants reads 
as the meaning of the decision appealed from. 


POINT V. 


THE CON: . ORDER AND THE RECORD HEREIN REFUTE 
THE READING OF SECTION SOF 5 GF THE CONSENT ORDER URCED BY 
EPPELIANTS, For the purpose or refuting the tortured 


interpretation placed upon Section 3 of the Consent order by 
Appellants' Brief (pp. 7: 32, 36, 40, 50) it is sufficient 
to rely on the memorandum of Monitor Schmidt which appears 


in the Joint Appendix (pp. 72-84). 


POINT Vi. 


THE RECORD DEMONSTRATES THAT THERE WAS IN FACT A 
TACIT UNDERSTANDING THAT THE EVIDENCE HAD PROVED APPELLANTS’ 
LIABILITY. The order (J-A. 50) dissolving the preliminary 
injunction of October 23rd, 1957, left 4ntact and undisturbed 
the Findings of Fact and Conclusions of Law upon which the 

said preliminary injunction was based. Moreover, one of the 
considerations which Appellants were required to give for the 
said Order dissolving the preliminary injunction of 

October 23rd, 1957, was a stipulation, also dated January 23rd, 
1958 (J.A. 57), by which certain parties defendant were 

added to the action and by which these added parties defendant 
adopted the answer theretofore filed on behalf of the 
defendants below as well as the entire record in the case to 
the date of January 23rd, 1958. That record contained among 
other things the minutes of the Credentials Committee of the 
17th Convention, which on their face showed that the 17th 


Convention had been rigged. ‘That record also contained 
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numerous admissions by defendant Hoffa of malfeasance and 
misfeasance. Obviously, if the defendants below were con- 
fident of their ability to prove that the 17th Convention had 
not been rigged, they would not have proposed or entered into 
a settlement. They would certainly have been unwilling, 
under those circumstances, to assume "the incubus of the 
monitorship" (Appellant's Brief, p. 7). A General Executive 
Board sure of its ability to disprove an improper election 


at the 17th Convention would not have tolerated hanging about 
4ts own neck "the millstone of the monitorship." (Appellant's 
Brief P. 38). (It is odd that they now claim they have been 
cooperating with millstones and incubi!) Indeed, “the 

desire to be rid of the monitorship would impel the general 
executive board" (Appellant's Brief, p. 50) to continue the 
litigation rather than to submit to the vexation and restric- 
tion of the monitorship. As Mr. Williams himself reasoned 

on page 37 of his Brief, "The 1957 elections were either 

valid or invalid. If the former, the Appellees had no right 
to the relief they sought; if the latter, they were entitled 
to have new elections held." Moreover, the defendants below 
and their attorney knew very well, that: "A judgment entered 
after trial would end the controversy one way or the other. 

If the facts showed that the Appeliees' right had been violat- 
ed, the Court would declare the 1957 elections void and order 


new ones. If the facts showed otherwise, the Court would 


dismiss their complaint." (P. 37-38) If the Appellants argue 


LoS 


for such inferences now, they can hardly complain if the 
Court drew such inferences earlier and called them a “tacit 
understanding". 

Perhaps it is true that the "Appellants do not for 
a moment concede that the evidence introduced by the 
Appellees tended to prove their case and justify the relief 
they sought"! (Appellants' Brief pp. 52-53). If it is 
trve, it only goes to prove that self-interest can destroy 
objectivity and biind a partisan to the most obvious facts. 
But the record before the Court below would have a different 
significance for an impartial judge. 

If there were no “tacit understanding" as to the 
corrupt practices of the defendants below, why was there 
such laudation by Mr. Williams himself of the Consent Order 
as a constructive reform measure? Why did the Consent Order 
concern itself with remedies many of which one ought to take 
for granted among honest men? After the mounds of evidence, 
much of which took the form of admissions under oath, 
gathered by the Senate Select Committee before and since the 
Consent Order, it is a little late in the day to scoff at the 
idea of a "tacit understanding" such as that to which the 
Judge referred in his Memorandum Opinion. The Consent Order 


is scarcely a monument to the probity of Mr. Hoffa, et al. 


It was not, as Mr. Williams now argues, a judgment for 


defendants. 


POINT VII. 


APPELLANTS MISCONSTRUE SECTION 3 OF THE CONSENT ORDER. 
The fair meaning and intent of Section 3 of the Consent Order 
is grossly butchered in Appellant's Brief (pages 22, 23, 29 
and 30). The purpose of the Section is explicitly stated in 


the Consent Order: "To insure the enforcement and protection 


of ail rights of the individual members and the subordinate 
bodies" (emphasis added) of the Union. Obviously no rights 
could be insured enforcement and protection unless something 
effective could eventually be done about them. Certain rights 
were singled out for special emphasis, namely, those 
described in sub-paragraphs "a", "b", "c’ and "d" of Section 
3. The point is that the Board of Monitors was required to 
counsel with the General Executive Board regarding the 
enforcement and protection of all rights. That was the 
first chore imposed upon the Monitors by Section 3 of the 
Consent Order. In addition, the Section gave to the Monitors 
a second chore, namely, "to make recommendations upon review 
of appeals taken pursuant to the provisions of the Inter- 
national Constitution." (emphasis added) Mr. Williams seeks 
to telescope these two chores as if the counseling (the first 
chore described above) and the recommendations (the second 
chore) were both concerned with the review of appeals! 

Such an interpretation too narrowly limits the power of the 


Monitors. The Monitors are called upon to make recommendations 


sss Ses 


upon the review of appeals taken pursuant to the International 
Constitution. That is a relatively narrow class of 
responsibilities. The duty to consult with the provisional 
general executive board for the purpose of insuring enforce- 
ment and protection of all rights of members and subordinate 
parties is much broader. Member Schmidt has consistently 
made this interpretation from the beginning. (J. A. 78-82; 
429) 

The point is best seen by noting that the 
provisional officers might easily deny or prevent appeals by 
aggrieved members, and thus preclude the functioning of the 
Monitors virtually at will, if Appellants' construction of 
Section 3 of the Consent Order is correct. Appellants here 
and everywhere have fundamentally misconstrued and mis- 
represented the nature of the Consent Order which is the 
ruling document in this case. Their references to consent 
decrees in antitrust cases can only mislead this Court. 
Appellants constantly refer to the consent Order by placing 
special emphasis on the contract or agreement implied and on 
the consent of the attorneys who signed the decree for the 
parties. 

This procedure neglects the fact that the Court 
signed the decree, too. It is a contract. But it is more 
especially a court decree, 


In one respect it is vastly different from the con- 


sent decrees of anti-monopoly suits, to which attorney for 
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Appellants frequently turns. The Consent Decree of the 


latter kind has no provision for the intrusions of a court 
officer, such as a receiver or a monitor. But the Consent 
Order construed and applied by the Memorandum Opinion and by 


the Order here under appeal make provision for the sur- 


veillance of court officers (Monitors). By the latter, the 


Court retains direction of the order and of its execution. 
It is not just the parties who must be pleased. It is the 
Court, especially in a class action such as this. The Court 
4s a party or participant in the application of the decree 
to the changing circumstances which had to be contemplated, 
because the Monitors are there as the Court's officers. 
Appellants are really trying to convert the defeat 
spelled out in the Consent Order into a virtually unqualified 
victory. What would the result be for the Teamsters Union, 
its members, and the welfare of the country as a whole, if 
this Court should confirm these pretensions to power by 
usurpers who have brought so much dishonor on the house of 


labor? 


POINT VIII 


THE PETITION FOR THE REMOVAL OF MEMBER SCHMIDT 
FROM THE BOARD OF MONITORS WAS WHOLLY WITHOUT MERITS” 


FROM ins DUA SS eee 
The documentation and evidence in the record below need no 
argument. ‘They amply support the view of the Court below 


that the petition to remove Mr. Schmidt was without merit. 
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See Affidavits of Godfrey P. Schmidt, sworn to May 12, and 
October 20, 1958; Transcript of Hearings before the Court 
below on June 26 and June 27, 1958; J. A. 115-145; Deposition 


by Godfrey P. Schmidt taken by Mr. Williams on November 4, 


1958; Transcript of Hearings before the Court below, 
November 14, 1958. 


CONCLUSION: In all other respects, the Appellees, 
comprising ail plaintiffs below except Cunningham, adopt the 
Brief submitted on behalf of the Monitors. They respect- 
fully pray that upon the basis of the Monitors' Brief and 
the present Brief the Order below be affirmed. 


RESPECTFULLY SUBMITTED, 


New York 17, New York 


1010 Vermont Ave., N.W. 
Washington, D. C. 


Counsel for Appellees, 
comprising all plaintiffs 
below except Cunninghsm. 
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QUESTIONS PRESENTED 


1. Whether the Consent Order entered by the court below 
on January 31, 1958 is a compromise of a true class action 
subject to the mandatory notice provisions of Rule 23(c) of the 
Federal Rules of Civil Procedure and therefore void because of 


the failure to give notice of the proposed compromise prior to 


entry thereof as required by that rule. 

2. Whether an Order of Construction and Modification of 
an invalid Consent Order entered by the court below on February 
'9, 1959 is likewise invalid. 


3. Whether the Order of Construction and Modification 
entered by the court below on February 9, 1959 is void for want 
of due process under the Fifth Amendment to the Constitution of 
the United States because notice thereof and an opportunity to 
be heard thereon were not accorded to all persons bound by that 
Order. 

4, Whether the court below had the judicial power to 
construe, modify, or change the Consent Order entered by it on 
December 31, 1958, without the consent of all parties bound by 
its terms, by an Order of Construction and Modification thereof 
entered by it on February 9, 1959, which thwarted and negated 
the basic intent and purpose of such Consent Order. 

5. Whether the court below had the judicial power to 
order the appointment of a "Board of Monitors” vested with broad 
undefined powers of investigation and housecleaning which do not 
inhere in a body deriving its power from the judicial function. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,983 


JOHN F. ENGLISH, et al., 
Appellants 


JOHN CUNNINGHAM, et al., 
Appellees 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF OF THE INTERVENOR-APPELLANTS 


PRELIMINARY STATEMENT 


This brief is submitted by certain intervenors (herein- 
after sometimes referred to as the “intervenor-appellants") 
more fully described hereinafter. 

As used herein, the terms set forth below are defined 
as follows: 

1. "Appellants" means the defendants in the cause below, 
Cunningham, et al. v. English, et al., Civil Action No. 2361-57. 

2. “Appellees” means the original plaintiffs in the 
action below except plaintiff JOHN CUNNINGHAM who is hereinafter 
sometimes referred to as the "appellant Cunningham. " 

3. “Intervenor-appellants" means the intervenors in this 
eet same ANTHONY | DISTINTI, individually and as President 
of Local #2TT » International Brotherhood of Teamsters; ROBERT J, 
COAR, sterner and as “President of Local #701, International : 

7 rs; and WILLIAM E. McKERNAN, individually — 


ad SRN a 


and as Secretary-Treasurer of Local #617, International Brother- 
hood of Teamsters. Each of these intervenors intervenes person- 
ally and in a representative capacity for other members of the 
International Brotherhood of Teamsters similarly situated, 
including but not limited to more than 1,000 members of the 
International Brotherhood of Teamsters who have lodged an 
authorization for intervention by these intervenors in the 
court below. 

4. "appellant |Cunninghar!' means JOHN CUNNINGHAM, who has 
noted an appeal from the Order of Construction and Modification 
entered by the court below on February 9, 1959. 


JURISDICTIONAL STATEMENT 


Jurisdiction of this appeal is vested in this Court by 
virtue of Sections 1291 and 1292 of Title 28 of the United 
States Code. 


STATEMENT OF CASE 


This is an appeal from an Order of Construction and 
Modification (of a Consent Order) entered by the United States 
District Court for the District of Columbia on February 9, 

1959. u 

The order aforesaid arises out of litigation commenced 
in September of 1957) by thirteen members of the International 
Brotherhood of Teamsters "for themselves and for all other 
members" of the International "simtlariy situated," seeking 
judicial relief from what taneir complaint alleged were violations 


of the International's constitution. The basic ‘objective of the 


officers of the International would be elected fairly, legally, 
and democratically through the procedures established by the 
International's constitution. 

After twenty-two days of trial, during which the original 
parties plaintiff completed presentation of their case to the 
court but before the defendants put on any evidence in defense, 
a settlement of the issues raised by the complaint was reached 
in the form of a Consent Order entered by the court on January 
31, 1958. Z/ By the terms of this Consent Order the officers 
elected at the 1957 Convention of the International Brotherhood 
of Teamsters were allowed to assume office "provisionally," the 
constitution enacted at that Convention allowed to be "provision- 
ally" effective, and a board of three monitors was appointed to 
"counsel with" and "recommend" to the Executive Board of the 
International toward the end of securing for all members of the 
International Brotherhood of Teamsters: (a) the right to vote 
periodically for elective officers; (b) the right to honest and 
advertised elections; (c) the right to fair and uniform qualifi- 
cations to stand for office; and (d) the right to freedom to 
express views at local and international meetings. 

That the Consent Order constituted a full compromise 
settling and disposing of the litigation commenced by the 
original plaintiffs is forcefully demonstrated by the various 
collogquies between counsel for the original parties plaintiff, 
counsel for the defendants, and the court at the time this order 
was entered. In presenting the order to the trial court, counsel 
for defendants described it as a "disposition of this case" 
bringing it to an "equitable conclusion." 3/ In reply, Godfrey 
P. Schmidt, counsel for the original parties plaintiff (who is 
now a Monitor), stated: 


fae 2 J. App. 58. 
Sf te S72, 3722 


"If the Court please, may I say in the first place 
that I join in everything Mr. Williams has stated to this 
Court, and my colleagues will after me. 


"T have gone over this consent order and the arrange- 
ments for settlement of this very important litigation 
with great attention to every detail, and I think it is 
as fine a settlement of as difficult a oe as I have 
ever been confronted with in my life." 4/ 


Judge Letts for his part complimented counsel for both sides for 


"a settlement of these great issues." 2/ 


In September of 1958, two of the Monitors filed a 
"Petition of the Board of Monitors for Construction, Reformation 
and/or Modification of the Consent Order and for Instructions 
and Orders of Compliance." o/ Subsequently a separate similar 
petition was filed by Godfrey P. Schmidt, as counsel for appel- 
lees. These petitions sought to establish for the Monitors 
mandatory, as distinguished from recommendatory, powers broad 
enough to enable them to make sweeping intervention into the 
internal affairs of the International union for the purpose of 
conducting a so-called “housecleaning.” In addition, the Board 
of Monitors sought ciarification and a court ruling on the 
applicability of Rule 23(c) of the Federal Rules of Civil Pro- 
cedure to the Consent Order. Y/ 

Following hearings on the petitions aforesaid, Judge 
Letts on December 11, 1958 entered a Memorandum Opinion I 
holding that the Monitors possessed, as prayed for in their 
petition, comprehensive mandatory powers authorizing them to 
make sweeping intervention into the internal affairs of the 
International union for the purpose of conducting a so-called 


"housecleaning. ” 


Tr. 3734-3735. 
Tr. 3738. 
J. App. 64. 
J. App. 109. 
(B/ J. App. 26h, 


After some delay occasioned by a “Petition for Leave To 
File a Petition for Writ of Mandamus or Writ of Prohibition” 
filed with this Court on January 6, 1959 by|one of the intervenor- 
appellants and John Cunningham, the Court om February 9, 1959 
entered its Order of Construction and Modification. The order, 
which was consistent with its prior Memorandum Opinion, drastic- 
ally changed the concept of the monitorship|as originally set 
forth in the Consent Order and, in addition, modified and amended 
the Consent Order by deleting therefrom the privilege therein 
granted the International of calling a new convention after one 
year and substituting in lieu thereof a provision making the 
time for a convention subject to final approval of the Court 


upon recommendation of the Board of Monitors. 


With respect to the applicability of Rule 23(c) of the 
Federal Rules of Civil Procedure, the Court in its Memorandum 
Opinion said: 


"The Court is presently of the opinion that the 
Rule is not applicable for the reason that the consent 
order is not a final settlement of any essential issue. 
The controlling issue In the case arose from the request 
of the plaintiffs that the individual defendants herein 
should not be permitted to assume the duties of the 
offices to which they had been elected. Such issue has 
not been determined. By the consent order such officers 
so elected were permitted to proceed upon the duties of 
their offices provisionally. Such permission was tem- 
porary only and subject to revocation. The Court views 
the consent order as procedural and within the control 
of the Court." (Emphasis supplied. ) 


_ From the Order of Construction and Modification aforesaid, 
the defendants below, as appellants herein, have taken an appeal. 
The intervenor_appeliants, more fully described hereinafter, 
seek relief from the same Order, having intervened in the appeal 
herein. In addition, John Cunningham has appealed from the same 
Order which is before this Court as Case No. 15,033. 

Each of the intervenor-appellants is a member in good 
standing of the International .Brotherhood of Teamsters. Each 


Of F. bpp. 280. 
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of the intervenors seeks intervention herein for himself indi- 
vidually and as a representative of other members of the Inter- 
national similarly situated, some of whom have authorized them 


10 
to intervene on their behalf in the court petow.20/ 


None of the intervenor-appellants has ever authorized 
the original parties plaintiff, all of whom except John 
Cunningham are appellees herein, to represent their interests 
in the litigation giving rise to this appeal. The intervenor- 
appellants are of the opinion and belief that none of the 
original plaintiffs or any of them adequately, fairly, or 
faithfully represent or have represented them or members of 
the International similarly situated in (1) filing the original 
complaint, or (2) agreeing to entry of the Consent Order of 
January 31, 1958 in compromise of the relief sought by the 
original complaint, or (3) petitioning the court below for 
modification or construction of the Consent Order. 

Each of the intervenor-appeilants, on behalf of them- 
selves and other members of the International similarly situated, 
state unequivocally that it is their opinion and belief that 
the original plaintiffs have failed to adequately, fairly, and 
faithfully discharge the obligations imposed upon them by virtue 
of their ostensible representation in the litigation giving rise 
to this appeal. 

Neitner the intervenor-appetlants nor other members of 
the International similarly situated were given notice of the 
filing of the original cause from which the instant appeal 
arises, the proposed Consent Order, the Consent Order, the 
petition for modification and construction of the Consent Order, 
the hearing on the petition aforesaid, or the entry of the ee 
thereon. These facts are undisputed. a Pee 


Each of the intervenor-appellants and other members of 
the International similarly situated have a joint and common 
right with their companion intervenor appettants and other 
members of the International similarly situated to the relief 
sought in the original complaint herein--namely, to set aside 
certain of the actions of the 17th Convention and to secure a 
new convention, to elect officers of the International Brother- 
hood of Teamsters by free expression of the will of the majority 
of the members thereof through the duly prescribed procedures 
established by the International constitution, and to have the 
affairs of the International administered through the duly 
constituted procedures established by the International consti- 
tution and its officers who are elected pursuant thereto. 

On March 5, 1959, the intervenor-appeliants lodged with 
the court below a motion to intervene in the original cause 
giving rise to this appeal. Attached to their motion as an 
exhibit was a "Motion To Vacate Consent Order Dated January 31, 
1958, or To Vacate the Order of Modification and Construction 
Thereof Dated February 9, 1959," with a memorandum in support 
thereof. Subsequently, on March 10, 1959, these intervenor- 
appellants filed a supplemental exhibit to their motion to 
intervene below, said exhibit being a "Notice of Appeal" from 
the Court's order construing and modifying the Consent Order, 
which order is the subject of this appeal. 

Opposition to this motion was filed by Godfrey P. Schmidt, 
Monitor and counsel for appellees, on March 19, 1959, which was 
followed by the reply of these intervenor-appellants on March 25. 
1959. 

Intervenor-appellantst motion to intervene in the court 
below is presently pending before that court. . 


7 On March 25, 1959, this Court entered an order herein 
expediting the time for filing briefs, statement of points, and 
| statement of contents of the joint appendix. By the terms of 


this order appellants were given to April 3, 1959 to file and 
serve their brief, and oral argument on the cause was set for 
April 15, 1959. 

Believing in the advisability of a single determination 
of all issues raised by the instant appeal, intervenor-appellants 
intervened herein. Such intervenor-appellants would in any event 
ultimately appeal from the very same order which is the subject 
of the appeal herein, if permitted to intervene below. If not 
permitted to intervene below, an appeal would iie from the denial 
of such intervention and ultimately the very same issues which 


are now before the Court would come before the Court again. 


STATEMENT OF POINTS 


1. The Consent Oréeer entered by the court below on 
January 31, 1956 is void because the court below did not have 
the judicial vower or jurisdiction to approve it without first 
giving notice of such proposed order to ail persons bound by 
the order as provided for and required by Rule 23(c) of the 
Federal Rules of Civil Procedure. 

2. The Order of Construction and Modification of the 
Consent Order entered by the court vcelow on February 9, 1955 
is invalid inasmuch as it is a construction and modification 
of a Consent Order which itself is invalid. To be valid, an 
order of construction and modification must be based upon 2a 
valid order. 

3. The Order of Construction and Modification entered 
by the court below on February 9, 1959 constituted a denial of 
due process under the Fifth Amendment to the Constitution of 


the United States to the intervenor-appellants eo 


4. The court below did not have the judicial power to 
construe, modify, or change the Consent Order, without the con- 
sent of all persons bound by its terms, by an order of Construc- 
tion and Modification which thwarted and negated the basic 
intent and purpose of such Consent Order. 

5. The court below did not have the judicial power to 
order the creation of a Board of Monitors vested with broad 
undefined powers of investigation and "housecleaning" which are 
not inherent in a body deriving its power from the judicial 


function. 


SUMMARY OF ARGUMENT 


The theory of the instant brief and argument contained 


herein can best be summarized by reference to the auestions 
| 


presented on page (i) hereof. These questions set forth the 
real issues forming the substance of the argument contained 


herein. Answering these questions in seriatum fashion, this 


brief contends: 

First, that the Consent Order entered by the court below 
on January 31, 1958 is a compromise of a true class action and 
that it is therefore subject to the mandatory notice provisions 
of Rule 23(c) of the Federal Rules of Civil Procedure. Because 
the mandatory notice requirements of this rule were not observed, 
and this fact is undisputed, the Consent order is void and of no 
force and effect. 

Second, that inasmuch as the Consent Order is void and of 
no force and effect, the Order of Construction and Modification 
of that Order is likewise void, because a void order cannot te 
made to serve as the basis for a valid ‘subsequent ae Any 
invalidity of the Consent Order itself therefore renders the 
Order of Construction and Modification invalid. ? 


Third, the Order of Construction and Modification entered 
by the court below on February 9, 1959 and the Consent Order are 
void for want of due! process under the Fifth Amendment to the 
Constitution of the United States, because notice thereof and an 
opportunity to be heard thereon were not accorded to all persons 
bound thereby. Due process requires that before a person may be 
bound ty a judgment or order in personam, he must be designated 
as a party or adecuately represented by existing parties. Fur- 
thermore, even assuming adequate representation, notice and an 
opportunity to be heard on the proposed Order of Construction 
and Modification were essential to due process. There was no 
notice in the instant case, nor were all nersons bound by the 
Order adequately represented by the existing parties. Such 
Order was therefore void as contrary to due process. 

Fourth, that the Court did not have the judicial power 
to construe, modify, or change the Consent Order by an Order of 
Construction and Modification which thwarted and negated the 
basic purpose and intent of the Consent Order. Because the 
Court in its Order of Construction and Modification exceeded 
its authority by drastically changing the concept of the Consent 
Order, changing its purpose, effect, intent, and objective, the 
Order of Construction and Modification is void. And finally, 

_ Fifth, the court below, which is vested with judicial 
powers only, did not have the power to appoint a Board of Moni- 
tors vested with broad powers of investigation. Such powers do 


not inhere in a body deriving its power from the judicial func- 


tion. For this reason also, the Consent Order and tne Order of 
Construction and Modification which vested non-judicial powers. 
in a so-called Board of Monitors are void. 


ARGUMENT 


I. TO BE VALID, AN ORDER OF CONSTRUCTION AND MODIFI- 
CATION OF AN ORDER MUST BE BASED UPON A VALID ORDER. THE 
ORDER OF CONSTRUCTION AND MODIFICATION ENTERED BY THE COURT 
BELOW ON FEBRUARY 9, 1959 IS INVALID INASMUCH AS IT WAS BASED 
UPON AN INVALID CONSENT ORDER. 


A. The Consent Order Is Void. 


Rule 23 of the Federal Rules of Civil Procedure provides, 
in pertinent part, as follows: 


"(a) Representation. If persons constituting a 
class are so numerous as to make it; impracticable to 
bring them all before the court, such of them, one or 
more of them, as will fairly insure the adequate repre- 
sentation of all may, on behalf of ali, sue or be sued, 
when the character of the right sought to be enforced 
for or against the class is ti) joint, or common, or 
secondary in the sense that the owner of a primary rignt 
refuses to enforce that right, and a member of the class 
thereby becomes entitled to enforce it; ... 


"(c) Dismissal or Compromise. A class action 
shall not be dismissed or compromised without the 
approval of the court. If the right sought to be 
enforced is one defined in paragraph (1) of subdivision 
(a) of this rule notice of the proposed dismissal or 
compromise shall be given to all members of the class 
in such manner as the court directs ..." (Emphasis 
supplied. ) 

The Consent Order entered by the court below on January 

31, 1958, is a compromise within the meaning of Rule 23(c) 

aforesaid, with respect to litigation defined "in paragraph (1) 

of subdivision (a)" of the same rule, and is hence subject to 

the mandatory notice requirement of Rule 23(c). Because notice 
was not given to all persons bound by the Order, including but 
not limited to the intervenor-appellants, it is submitted that 
che Consent Order is null, void ab initio, and of no force or 
effect. This single issue is dispositive of the entire appeal 


now before the Court. Set forth below is the legal analysis 


which compels this conclusion. 


by the appellees 
faj{i) of the 


Although parties are free to attach such descriptive 
labels to litigation as they may choose, cheir designations 3s 


such are not controlling. Cross v. Oneida Paper Products Co.; 
117 F.Supp. 919 (D.C. N.J-> 1954); Hansberry v. Lee» 311 U.S. 
32, 61 S.ct. 115 (1940); 3 MOORE'S FEDEPAL PRACTICE, 3423. It 
4s the nature of the claim which is asserted rather than the 
descriptive label attached by the parties which determines the 
nature of the action. Hansberry V- Lee, supra; Underwood _V- 
Maloney, 14 F.R.D. 222 (E.D. Pa.; 1953). 

In Underwood v. Maloney, supra, twelve members of 2 local 
union, on their own pehalf and on behaif of all members of the 
local, sued the president of the International Union of Oper- 
ating Engineers, seeking to nullify an order of supvervision 
made by the International through its president and to restore 
control of the local to its membership. ‘The court held that 
the action of the plaintiffs was an assertion of a claim involv- 
ing a common interest and was therefore a true class action 
within the meaning of Rule 23(a)(1) of the Federal Rules of 
Civil Procedure. In its opinion the court stated: 

"In determining whether or not an action is a true 
class action regard must pe had for the nature of the 
claim asserted by the plaintiff or plaintiffs. In the 
instant case, applying that test, this is clearly a true 
class action. Piaintiffs seek an injunction against the 
defendants restraining them from exercising supervision 
or control over the property, business affairs, and mesic 

of the local union of which they. members , 
further the restoration of the president of 
the local. All of the relief sought in this action indi- 
cates that plaintiffs are asserting a claim involving @ 
common interest, a joint 4nterest, on behalf of all the 


membership of the local union . . . The action is there- 
tion and is properly 


A finding that 


fairly insure _ 
representation of ail is a condition precedent — 
to the maintenance of a class action and: is a ques 


of fact for the trial court to pass w 
Caterpillar Tractor Co., 7 Cir., 113 
point there is very little at this s 
ing upon which the court may make a f 
to the adequacy of representation. I 
plaintiffs must establish that they 2 
tives of the class as will fairly ins 


Pelelas v. 
On this 


.2a 629. 


tage of the proceed- 


ee of fact as 
is true that 

re such representa- 
ure the adequate 
action would be 


representation of all, otherwise, the 
dismissed as a class action. See Kno 
Corp., 83 U.S. App. D.C. 388, 171 F. 
Bareca 011 Co., 7 Cir., 125 F.2d 84; 
Lee, 311 U.S. 32, 61 S.ct. 115... 


wiles v. War Damage 
15; Weeks v. 

ef. Hansberry v. 

" (14 F.R.D. at 227 ) 
Tested by this standard, the instant litigation originally 
brought by thirteen members of the International Brotherhood of 
Teamsters, on behalf of themselves and other members of the 
International similarly situated, seeking to set aside certain 

of the actions of the 17th Convention of the International 
Brotherhood of Teamsters and to secure a new convention at 

which officers of the union would be elected fairly, legally, 

and democratically through the procedures established by the 


union's constitution, is a true class action within the purview 


of Rule 23(a)(1) of the Federal Rules of Civil Procedure. All 
rights which are asserted are joint and zectat to all members 
of the International Brotherhood of Teamsters. Underwood v. 
Maloney, supra; Cross _v. Oneida Paper Eedacrs Co., supra; 
Tisa_v. Petofsky, 90 F.Supp. 175 (S.D. N.Y., 1950); Tunstall 
v. Brotherhood of Locomotive Firemen, et al., 148 F.2d 403 
(c.A. 4, 1945), approved in Brotherhood of Locomotive Firemen 
v. Graham, 84 App. D.C. 67, 175 F.2d 802 (C.A. D.C., 1948), 
reversed on other grounds 338 U.S. 232, 70 S.ct. 14 (1949). 
Even if the rights sought to be enforced by the original plain- 
tiffs are "several™ rather than common and joint, the Consent 
Order and the Order of Construction and Modification construing 
the Consent Order are invalid. Although no authority or theory 
is presented in the complaint spelling out just what personal, 
several rights in the administration of union affairs could. be 


asserted by the original plaintiffs individually, it is clear 


that if the rights are several, only those persons who were 
actually parties to the Consent Order and the Order of Modifi- 
cation could possibly be bound thereby. Hansberry v. Lee, 
supra. The Consent Order and the Order of Construction and 
Modification, however, by their very terms affect the rights 
and property of many persons other than those who are actually 
parties thereto. In view of this, even if the rights enforced 
are several, the Consent Order of January 31, 1958 and its 
construction or modification by Order of February 9, 1959 are 
clearly improperly entered and void insofar as they adversely 
affect the rights of intervenor-appellants and other members 


of the International Brotherhood of Teamsters who were never 


before the Court. 


(2) The Consent Order is a compromise as defined b 
Rule 23(c) of the Federal Rules of Civil Soe. 


Nowhere in its language does Rule 23(c) except from its 
purview, as suggested by the court below in its Memorandum 
Opinion, provisional compromises, temporary compromises, or 
interlocutory compromises. The rule applies to ail compromises 
alike, whether provisional, interlocutory, temporary, or final. 

In view of this, the statements of counsel for both 
appellees and appellants, as well as the statements of the 
court below characterizing the Consent Order as a settlement, 
themselves dispose of the contention that the Consent order is 
not subject to the provisions of Rule 23(c). 

The word “compromise” is not a term of limited meaning 
and has been broadly defined as any arrangement between litigants 
for settling issues by mutual concenetone 8 WORDS AND PHRASES, — 
311. BLACK'S LAW DICTIONARY, 4th Ed., at page 359, defines the 
word “compromise” as follows: See eee 


35 = 


"Aan arrangement arrived at, either in court or out 
of court, for settling a dispute upon what appears to 
the parties to be equitable terms, having regard to the 
uncertainty they are in regarding the facts, or the law 
and the facts together . .. A settlement of differences 
by mutual concessions or an adjustment of matters in 
dispute by mutual concessions .. .” 


The term "settlement," which the Court and counsel for 
appellees and appellants used to characterize the Consent Order, 
thus describes a compromise. That the Consent Order was a 
compromise is indisputable. It was an arrangement between the 
original plaintiffs and the International Brotherhood of Team- 
sters, determining the litigious issues raised by the complaint 
and its amendments. Prior to the Consent Order, all rights of 


the parties to the litigation were determinable as a justiciable 
controversy by the Court; after entry of the Order, however, all 
rights of the parties to the litigation were determinable only 
by reference to the four corners of the Consent Order itself. 

An important consideration in determining whether or not 
a step taken in class litigation constitutes a "compromise" 
within the meaning of Rule 23(c) is its effect on other members 
of the class. Malcolm v. Cities Service Co., 2 F.R.D. 405 (D.c. 
Del., 1942); Piccard v. Sperry Corp., 36 F.Supp. 1106 (S.D. 
N.Y., 1941), affirmed 120 F.2d 328 (C.A. 2, 1941). The doctrine 
of res judicata applies to true class actions. Supreme Tribe 
of Ben-Hur v. Cauble, 255 U.S. 356, 41 S.ct. 338 (1921); 
3 MCORE'S FEDERAL PRACTICE, 2d Ed., 3470-3472. Applying that 
doctrine to the instant proceeding, it would appear that after 
entry of the Consent Order provisionally installing the officers 
of the defendant International, no member of the International 
Brotherhood of Teamsters could question the legality of the 
election of officers at the 17th Convention except in accord 
with the express or implied terms of the Consent Order itself. 
Yet the basic objective of the complaint as filed was to set 


aside the election of officers at the 17th Convention and to 


secure a new election of officers through the democratic pro- 
cedures provided by the International constitution. The Consent 
Order therefore drastically affected the rights of the intervenor- 
appellants and other members of the International Brotherhood 

of Teamsters similarly situated by foreclosing their ability 

to seek the relief prayed for in the complaint and to challenge 
the legality of the elections aforesaid. Under the Consent 
Order there is no immediate prospect of a new convention or 
election, and there exists a clear danger that the procedures 
established through the Consent Order could exist for so long 

a period of time as to cause irreparable injury to the Inter- 
nationa2 and its constituent bodies which the Consent Order 

was ostensibly designed to protect. Examined, therefore, in 

the context of its effect upon intervenor-appellants and other 
members of the International similarly situated, as weil as in 
the context of the meaning of the term “compromise” as construed 
by the foregoing authorities, the Consent Order is certainly a 
compromise. 

Curiously, and very significantly, the Court in its 
Memorandum Opinion conciuded that the Consent Order was not a 
compromise within the meaning of Rule 23(c) because it was 
">rocedural and within the control of the Court." Rule 23(c) 
of the Federal Rules of Civil Procedure, it must be noted, is 
a rule of procedure, and the Court's conclusion therefore, in 


this respect, defies analysis. 


(3) Notice is a mandatory condition precedent to a 
ee a ae a Dae} or the Federal 
es. 0 vil Proce z 
Notice to all members of a class who will be bound by a 
proposed compromise is a mandatory condition precedent to court 


approval under Rule 23(c) of the Federal Rules of Civil Pro- 
cedure. Cross _v. Oneida Paper Products Co., supra; see also 


Hovenden v. Chandler, 8 Fed. Rules Serv. 23c.1, Case 3, page 
517 (D.C. Okla., 1945). ‘The requirement of notice is an 
expression of public policy designed to protect members of a 
class who are not actually before the court against unjust 
and unfair settlements. It has been held, therefore, that any 
compromise or dismissal of a class action entered without notice 
to the members of the class bound by the action will not be 
given the effect of res judicata. Winkelman v. General Motors 
Corp., 39 F.Supp. 826 (S.D. N.Y¥., 1940). See also Robertson v. 
Limestone Mfg. Co., 20 F.R.D. 365 (W.D. S.C., 1957); Cohen v. 
Young, 127 F.2d 721 (C.A. 6, 1942); Birnbaum v. Birrell, 17 
F.R.D. 409 (S.D. N.Y¥., 1955). 

Under Rule 23(c) the notice required is of a "proposed" 


dismissal or compromise, and it is therefore clear that such 
notice must be given before, and not after, entry of a dismissal 
or compromise. Because of this, it cannot be argued that any 
notice of the Consent Order, or its terms, published in "THE 
INTERNATIONAL TEAMSTER" subsequent to entry of the Consent 
Order "cured" the invalidity of the Consent Order which had 
been entered without the notice required by Rule 23(c) of the 
Federal Rules of Civil Procedure. 

Failure to follow a “mandatory™ statutory provision 
renders the proceeding to which it relates illegal and void. 
French v. Edwards, 80 U.S. (13 Wall.) 506, 511 (1871); Escoe v. 
Zerbst, 295 U.S. 490, 55 S.ct. 818 (1935); 50 Am.Jur., STATUTES, 
Section 20, pp. 43-44, and cases cited therein. 

Even where the parties were personally before the court 
4t has been held that the failure to comply with the requirements 
of Rule 55(b)(2) of the Federal Rules of Civil Pacedere (requir- 
ing that three days! notice be given of a hearing on an appli- 
cation for a default judgment ) results in a denial of due 
process, rendering the judgment entered void. Bass v. Hoagland, 


172 F.2d 205 (C.A. 5, 1949), cert. denied 338 U.S. 816, 70 S.Ct. 
57 (1949); Ken-Mar Airport, Inc. v. Toth Aircraft & Accessories, 
12 FLR.D. 399 (W.D. Mo., 1952). Rule 23(c) deals with a far more 
sensitive situation than does Rule 55(b)(2) since, in the latter 
instance, the party affected is himself before the court and has 
the full opportunity to protect his own interests. 

In the present case, substantial rights of intervenor- 
appellants and other members of the International Brotherhood 
of Teamsters have been adversely affected (as memvers of 2 
class) by the Consent Order even though they were not before 
the Court and were never given notice of their right to object 
to entry of such Consent Order. Because the courts appear 
unanimous in holding that the notice requirement of Rule 23(c) 
is mandatory, it is submitted that tne Consent Order is illegal 
and void ab initio, because the provisions of that rule were 
not observed by the court below or the parties in entering the 


Consent Order. 


B. The Order of Construction and Modification of the Consent 
er val smuch as Sa Construction an = 
Cation of an er ch Is Itse valid. 

A judgment which is void in the first instance cannot 
serve aS a dasis for maintenance of an action thereon. Western 
Life Indemnity Co. v. Rupp, 235 U.S. 261, 35 S:Ct. 37 (1914); 
Wetmore v. Karrick, 205 U.S.‘1i41, 27 S.ct. 434 (1907). Such a 
judgment has no legal effect, binding force, or efficacy for 
any purpose. It cannot affect, impair, or create rights, and 
it may be attacked at any time. A void judgment is therefore 
a nullity, and the general rule is that a void judgment cannot 
be cured by subsequent proceedings. 30A Am.Jur., JUDGMENTS, 


Sections 45 and 46. By analogy, an order such as the Consent 


Order cannot be made to serve as a valid basis for a subsequent 


order such as the Order of Construction and Modification, nor 
can the invalidity of the prior Consent Order be cured by a 
subsequent Order of Construction and Modification. 

The invalidity of the Consent Order has been fully 
demonstrated hereinabove. To allow it to serve as the basis 
for a valid order of modification or, in the| alternative, to 
allow the Order of Modification to cure its basic invalidity 
would derogate from the fundamental tenets of due process 
which the Fifth Amendment to the Constitution of the United 


States secures. 


II. THE COURT BELOW WAS WITHOUT PO TO CONSTRUE, 
MODIFY, OR CHANGE THE CONSENT ORDER OF JANU, 31, 1958 BY 
AN ORDER OF CONSTRUCTION AND MODIFICATION CH THWARTED 
AND NEGATED THE BASIC INTENT, OBJECTIVE, AND) PURPOSE OF SUCH 
CONSENT ORDER. 

The invalidity of the theories of the|court below in 
construing and modifying the Consent Order culminating in the 
entry of the Order of Construction and Modification are fully 


demonstrated by the appellants! brief, in Sections I and II. 


These sections are therefore adopted and incorporated herein 
by reference as part of this brief. 


III. THE ORDER OF CONSTRUCTION AND MODIFICATION 
ENTERED BY THE COURT BELOW ON FEBRUARY 9, 1959 IS VOID FOR 
WANT OF DUE PROCESS UNDER THE FIFTH . TO THE CONSTI- 
TUTION OF THE UNITED STATES BECAUSE NOTICE OF AND AN 
OPPORTUNITY TO BE HEARD THEREON WERE NOT ACCORDED TO ALL 
PERSONS BOUND BY THAT ORDER. 


It is a cardinal principle of Anglo-American juris-— 
prudence that one is not bound by a judgment in personam in 
which he is not designated as a party or to which he has not 
been made a party by service of process. Pennoyer v. Neff, 
95 U.S. 714, 24 L.Ed. 565 (1878). To this rule there is a 


_recognized exception that, to an extent not precisely defined 


by judicial opinion, the judgment in a class or representative 
suit to which some members of the class are parties may bind 
members of that class or those represented who were not made 
parties to it. Smith v. Swormstedt, 16 How. 288, 14 L.Ed. 942 
(1853); Supreme Tribe of Ben-Hur v. Cauble, supra. 

The class suit is a creation of equity to enable it to 
proceed to a decree in suits where the number of persons inter- 
ested in the subject of the litigation is so great that their 
joinder as parties in conformity with the usual rules is 
impracticable. In such cases where the interests of those 
not joined as parties are the same as the interests of those 
who are parties, and where the existing parties fairly repre- 
sent persons who are not parties bound by the litigation, in 
the prosecution of the litigation the court will, in a class 
action, proceed to a decree. Hansberry v. Lee, supra. Never- 
theless, the framework within which such litigation proceeds 
must conform to the substantive and procedural requirements of 
the due process clause of the Fifth Amendment to the Consti- 
tution of tne United States. Thus, there is a failure of due 
process, invalidating a judgment, where the persons ostensibly 
bound by a ciass decree were not adequately represented in the 
action or were not afforded notice and an opportunity to be 
heard in the action. 

While the original plaintiffs in the court below sought 
to enforce for themselves and all other members of the Inter- 
national similarly situated joint and common rights, as collec- 
tively belonging to all members of the International, no finding 
was ever made by the court below that the original plaintiffs 


constituted a class of persons adequately representative of 


all members of the class whose rights they sought to enforce. 


Minimal standards of due process, however, So this Snasmuch 8 


as adequate representation is a condition prerequisite to main- 
tenance of a class action. For this reason, a specific finding 
that there has been a showing of adequate representation must 
be made by any court prior to entry of any order affecting the 
rights of a class in any manner. See Underwood v. Maloney, 
supra; Pelelas v. Caterpillar Tractor Co., 113 F.2d 629 €A 7, 1949, 
In 3 MOORE'S FEDERAL PRACTICE, supra, at 3427, the writer 
states that the interests of all main representatives must be 
coextensive and compatible with the interests of all other men- 
bers of the class whom he would represent. Thus, in Hansberry 
v. Lee, supra, the Supreme Court denied the effect of res judi- 
cata to a judgment of the state court in the purported class 
action on the ground that the plaintiffs in) the first action 


who had sought to enforce a restrictive covenant applicable to 
the land within a certain area did not adequately represent the 
defendants in the second action who, although owners of the 
land within the area, desired to void the restriction. The 
Supreme Court said: | 


"Because of the dual and potentially conflicting 
interests of those who are putative parties to the 
agreement in compelling or resisting its performance, 
it is impossible to say, solely because they are 
parties to it, that any two of them are of the same 
class. Nor without more, and with the due regard 
which due process exacts, can some be permitted to 
stand in judgment for all. 


"It is one thing to say that some members of a 
class may represent other members in/a litigation where 
the sole and common interest of the class in the liti- 
gation, is either to assert a common |right or to 
challenge an asserted obligation. Smith v. Swormstedt, 
supra; Supreme Tribe of Ben-Hur v. Cauble, supra; 
Groves v. Farmers State Bank, 368 Ill. 35, 12 N.E.2d 
618. It is quite another to hold that all those who 
are free alternatively either to assert rights or to 
challenge them are of a single class, so that any group 
merely because it is of the class so constituted; may 
be deemed adequately to represent any others of the 
class in litigating their interests in either alterna- 
tive. Such a selection of representatives for purposes 
of litigation, whose substantial interests are not 
necessarily or even probably the same as those whom 
they are deemed to represent, does not afford that 


protection to/absent parties which due process requires. 
The doctrine of representation of absent parties in a 
class suit has not hitherto been thought to go 80 far. 
See Terry v. Bank of Cape Fear, C.C., 20 F. 777; 781; 
Weidenfeld v. Northern Pac. Ry. Co., 8 Cir., 129 F. 305, 
310; McQuillen v. National Cash Register Co.,; Pec an 
F.Supp. 867, 873, affirmed, 4 Cir., 112 F.2d 877, S&2; 
Brenner v. Title Guarantee & Trust Co., 276 N.Y. 230, 

11 N.E.2d 890, 114 A.L.R. 1010; ef. Wabash R. R. Co. v. 
Adelbert College, 208 U.S. 38, 28 S.Ct. 182, 52 L.Ed. 
379; Coe v. Armour Fertilizer Works, 237 U.S. 413, 35 
S.Ct. 625, 59 L.Ed. 1027. Apart from the opportunities 
4¢ would afford for the fraudulent and collusive sacri- 
fice of the rights of absent parties, we think that the 
representation in this case no more satisfies the require- 
ments of due process than a trial by 2 judicial officer 
who is in such situation that he may have an interest 
in the outcome of the litigation in conflict with that 
of the litigants. Tumey v. Ohio, 273 U.S. 510, 47 S.Ct. 
437, 71 L.Ed. 749, 50 A.L.R. 1243." (at 44-45) 


Again, in Giordano v. Radio Corporation of America, 163 
F.2d 558 (C.A. 3, 1950)--a suit brought to prevent the plaintiff 
and others from being expelled from a labor union--the court held 
the suit could not be maintained by the plaintiff on behalf of 
the whole membership of tne locai union of the class where it 
appeared that the membership was sharply divided on the question 
of the expulsion of the plaintiff and his associates. 

Altnough the foregoing authorities indicate that adequate 
representation is a condition precedent to the maintenance of a 
class action, tne conspicuous absence of such finding in the 
instant litigation leaves little room for doubt of the repre- 
sentative inadequacy of the original parties plaintiff. Surely 
thirteen members of the International Brotherhood of Teamsters 
cannot be said under the circumstances to fairly or adequately 
represent the full class of 1,600,000 members. See Isaac v. 
Milton Mfg. Co., 33 F.Supp. 732 (M.D. Pa., 1940). 

The intervenor-appellants were never afforded an: oppor- 
tunity to be heard, land their interests were not represented in 
the litigation culminating in either the Consent Order entered 
by the Court on January 31, 1958 or the Order of Construction 


and Modification entered by the Court. on February 9, 1959. Ss. 


45 
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Furthermore, the actions of the original plaintiffs culminating 
in the entry of the Consent Order and the order of Construction 
and Modification are clearly antagonistic to and in conflict 
with the interests of these intervenor-appellants who desire 

an early convention and election of officers of the International. 
While this was the relief sought by the original complaint, the 
acts and actions of the original plaintiffs in compromising the 
action and in seeking construction and modification of the Con- 
sent Order constituted substantial deviation from the nature, 
purpose, and objectives of the original action. Intervenor- 
appellants, and other members of the International Brotherhood 
of Teamsters similarly situated, do not desire continuance of 
the monitorship system which results in great injury, damage, 
expense, and confusion to the operation of the International 
union and its constituent parts. The effect of the Consent 
Order, as modified by the Order of February 9, 1959, is to 
maintain this system on a self-perpetuating basis. The system 
4s very cumbersome, expensive, and diverts union funds for 
purposes not consistent with the pursuit of its aims as a 

labor union. Maintenance of the monitorship system results 

in the diffusion of authority so far-reaching and detrimental 
that it may lead to the result that some local unions may break 
away from the International. For these reasons, the interests 


of the original plaintiffs are not coextensive with the inter- 


ests of the intervenor-appellants, and the original plaintiffs 
therefore do not and cannot adequately, faithfully, or fairly 
represent the interests of the intervenor-appelliants in the 
action in the court below. For these reasons the court below 
aid not have jurisdiction over the person of the class and 

could not, consistently with due process, enter an order binding 
upon all members of the purported class. The Court's actions, 


therefore, in entering the Consent Order or in entering the oe 


Order of Construction and Modification must be reversed, for 

in fact the cause below is subject to a motion to dismiss. 
Moreover, the original plaintiffs have not fairly or 

faithfully represented the interests of the intervenor-appellants 

or other members of the International similarly situated by 


petitioning the court below for modification and construction 


of the Consent Order. Such petition, when granted, deprived 
intervenor-appellants, and others whom they represent, of 
valuable rignts secured by the International constitution. 
Furthermore, the plaintiffs compounded their faithlessness by 
failing to give notice to the intervenor-appellants and other 
members of tne International similariy situated. This failure, 
however, invalidated the Order of Modification just as the 
failure to give notice voided the Consent Order under Rule 
23(c) of the Federal Rules of Civil Procedure. 

While Rule 23(c) technically applies only to "compro- 
mises" or “dismissals,” such as the Consent Order herein, reached 
by acquiescence of the parties, and not to orders reached in 
adversary proceedings, such as the Order of Modification, it 
was drafted in apparent recognition of the Constitutional 
requirements of the due process clause. The rule is in fact 
nothing more than a codification of one of the essential 
requirements of due process--the opportunity to be heard. 
Inasmuch as the Order of Modification, in turn, is nothing 
more or less than an enforced compromise--as distinguished from 
a voluntary compromise--or an amended compromise, which drastic-— 
ally affects the rights of all persons bound by its terms, it 
is submitted that due process requires no less notice than does 
Rule 23(c). An opportunity to be heard by all persons bound by 
its terms was essential to sustain its validity. Failure to 
accord notice and an opportunity to be heard icaecoon invalidated 
the Order of oe 


Iv. THE COURT BELOW DID NOT HAVE THE JUDICIAL POWER TO 
CREATE A BOARD OF MONITORS VESTED WITH BROAD UNDEFINED POWERS 
OF INVESTIGATION AND "HOUSECLEANING. " 

Judicial power is "tne power of the court to decide and 
pronounce a judgment and carry it into effect between persons 
and parties who bring a case before it for decision." Muskrat 
v. United States, 219 U.S. 346, 356, 31 S.Ct. 250 (1911). Pro- 
nouncements, policies, and programs of validly subsisting cor- 
porations or associations, their directors and officers, or 
their motives and desires do not give rise to a justiciable 
controversy save as they have fruition in action of a definite 
and concrete character constituting an actual or a threatened 
interference with the rights of persons complaining. Ashwander 
v. Tennessee Valley Authority, 297 U.S. 288, 324, 56 S.ct. 466 
(1936). 


Because the internal affairs of labor unions do not 
normally give rise to justiciable Contrcmerates subject to the 
judicial power of the court, the judiciary has historically 
refused to interfere in the internal affairs of labor unions. 
Fish v. Huddell, 60 App. D.C. 263, 51 F.2d 319 (C.A. D.Cc., 1931); 
Courant v. International Photographers, 176 F.2d 1000 (C.A. S$, 
1949); Green v. Obergfell, 73 App. D.C. 298, 121 F.2d 46 (C.A. 
D.C., 1941). 

In Green v, Obergfell, supra, a case involving an internal 


dispute between two unions over which had the authority to organ- 
| 


ize certain workers, the court in noting an absence of basic 
jurisdiction (which, it stated, could not be supplied by the 
trial court's own determination that it had jurisdiction or 
the consent of the litigants), stated at page 55: 
“Rach of the three major labor organizations which 
are parties to this controversy are voluntary, unincor- 
porated associations; the American Federation of Labor 


is the parent and the other two are affiliated units of 
that federation. It is a well recognized principle in 


the law of such voluntary associations that there 

shall be no judicial interference with intra-association 
affairs or determinations in the absence of special i 
circumstances showing injustice or illegal action... 


In recognition of the time-tested principle that courts 
have powers to decide judicial controversies only, the Court of 
Appeals for the Third Circuit, in Webster Eisenlohr v., Kalodner, 
145 F.2d 316 (C.A. 3, 1944), cert. denied 325 U.S. 667, 65 S.Ct. 
1404 (1945), a representative action brought by a preferred 
stockholder on behalf of all preferred stockholders alleging 
fraud and denying such stockholders exclusive voting rights on 
Gefault of payment of dividends as provided in the certificate 
of incorporation, said: 


"The fundamental proposition which probably no one 
would dispute is that a court's power is judicial only, 
not administrative, nor investigative. A judgment may 
only properly be given for something raised in the 
course of a litigation between the parties ... 


"Masters are provided for in the Rules of Civil 
Procedure, Rule 53. This rule does not, in so many 
words, place any iimitation on the scope of a master's 
commission. Nor has that question, apparently, been 
the subject of a great deal of litigation. There are 
general statements supporting the view that an order 
of reference cannot be more extensive than the alle- 
gations and proofs of the parties and there is some 
judicial authority to this effect. No authority has 
been found the other way. 


"On principle, however, the matter seems clear. 
Rule 53 is explicit in its statement that "A reference 
to a master shall be tne exception and not the rule! 
and that in actions to be tried without a jury ‘a ref- 
erence shall be made only upon a showing that some 
exceptional condition requires it.! It is clear, we 
think, that a master is appointed only to help the 
court in a case where the help is needed. His appoint- 
ment and activities are only for the purpose of assist— 
ing the court to get at the facts and arrive at a 
correct result in a complicated piece of litigation 
pending before the court. The master operates as an 
arm of the court. Surely he has no wider scope of 
activity than the court itself. If the court is 
limited in its judicial duties, to deciding the issues 
presented in the litigation before it, the master's _ 
function can go no further than to aid in the court's — 
discharge of its duties. aes tents caine eee 


Ce a ee 


" | |) «The judicial power is limited to decid 
controversies. omat has been its js lates Horiealie 
that 18 its function under the Constitution of the United 
States. No doubt a great deal goes on in the world which 


ought not to go on. If courts had meres ee eee ore 
owers, they might discover some of these - 
Sibly r them. Whether they would do as weit in this 


respect as officers or bodies expressly set up for that 
purpose may be doubted, but until the concept of judicial 


ower is widened +o sone thing quite erent from W 

re now 18 courts Will better serve their pu 4c function 
in Timiting themselves to the controversies presented by 
the parties inthe litigation.” (eb Bp- 318-320; emphasis 


suppiied. 


Confined to the exercise of judicial powers only, the 
trial court was prohibited from using an examiner to conduct an 
investigation into the affairs of Webster Eisenlohr which had 


purchased the preferred stock upon which the complainant had 


tased his cause of action. See aiso Cademartori v. Marine 
Midland Trust Co. of N. Y., 18 F.R.D. 277 (S8.D. N.Y., 1955). 
Judicial power of the court may not be validly delegated. 
Cademartori v. Marine Midland Trust Co., supra. Logically, 
investigatory powers beyond the inherent power of the court 
are hardly delegable inasmuch as it is manifestly impossible 
to confer as an act of judicial power a function which does not 
inhere in a judicial body. Webster Eisenlohr v. Kalodner, supra; 
Cademartori v. Marine Midiand Trust Co., supra. Neither the 
Court nor any of its lawfully constituted delegates--i.e., the 
Monitors--have any power to interfere with the internal affairs 
of the International union or its constituent bodies inasmuch 
as such powers do not inhere in the judiciary. Logically, then, 
the court below had no power or authority to undertake on its 


own hook a “general housecleaning” of the International union, 
including but not limited to suspensions or expulsions of local 
or International officers on grounds of alleged criminality, as 
directed by the Court's Order of Construction and Modification 
in approving Monitors! Orders of Recommendation Nos. 12, 16, 17, 
and 19. Such orders relate to facts, circumstances, and 
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decisions which are solely and exclusively within the province 


of the International itself and its constituent bodies and may 
not be regulated under the guise of judicial power so long as 
the acts and actions of the International and its constituent 
bodies and its officers are not contrary to any applicable law 
or laws of the land or the International constitution. Further- 
more, it is to be remembered that the matters contained within 
the Orders of Recommendation referred to go far beyond the 

Scope of the relief prayed for by the original and amended 
complaint and go far beyond any powers which the appellants 

as officers of the International Brotherhood of Teamsters 


could constitutionally confer by approving the Consent Order. 


For all the foregoing reasons, the Order of Construction 
and Modification of the Consent Order entered by the court 
below on February 9, 1959 should be reversed. 


Respectfully submitted, 


JOSEPH M. WILLIAMSON 
100 South Bennett Street 
Urbana, Illinois 


RAYMOND R. DICKEY 

MARSHALL E. MILLER 

ROBERT F. ROLNICK 
Danzansky & Dickey 
1406 G Street, N. W. 
Washington 5, D. Cc. 


A copy of the foregoing was delivered personally this 
ra day of April, 1959, to MARTIN F. O'DONOGHUE, Esq. , 
831 Tower Building, Washington 5, D. C., and to EDWARD BENNETT 
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